
THE PRINCIPLES OF EQUITY. 



OBafianlgne pmg 

BALLANTYNB, HANSON AND ca 
KDINBURGH AND LONDDN 



THE 


PEINCIPLES OF EOUITT, 

INTENDED FOR 


THE USE OF STUDENTS AND THE 

PROFESSION. 


EDMUND H. T. SNELL, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 




BY 

ARCHIBALD BROWN, 

M.A. Edin. & OxoN., AND B.C.L. Oxon. 

OF TKB MIDDLE TBMFLB, BABBI8TBR-AT-LAW. 


LONDON: 

STEVENS & HAYNES, 

SLa&i 

BELL YARD, TEMPLE BAR. 




TO 

THE MEMORY 

OF 

WILLIAM LLOYD BIRKBECK, ESQ., Q.C., deceased, 

LATE DOWNING PEOFBSSOR OF THE LAWS OP ENGLAND 
IN THE UNIVBESITY OP CAMBRIDGE, 

AND FORMERLY 

READER IN EQUITY TO THE INNS OF COURT 

4 

(AND WHO DIED MAY 2 $, ll 
THIS NINTH EDITION 

OF 

IB 

RESPECTFULLY INSCRIBED, 

BY THE EDITOR, 

WHO (LIKE THE AUTHOR) WAS 
FORMERLY HIS MUCH ADMIRING PUPIL. 




PREFACE TO THE NINTH EDITION. 


It having been considered advisable in the 
eighth edition of this work to omit from it the 
“ Practice in Equity,” I seized the opportunity 
which was then afforded thereby of considerably 
enlarging the treatment of certain parts of the 
“ Principles of Equity,” and notably the chapters 
on the Administration of Assets, on Mortgages, 
and on Specific Performance, Injunction, and 
Partition ; and I also treated at considerably 
greater length than had theretofore been done 
of the subject-matters comprised in the chapters 
on Trusts and Trustees, Suretyship, Partner- 
ship, and the Appropriation of Payments and 
of Securities. 

In the present edition, I have maintained all 
these improvements, and have also, to the best 
of my ability, incorporated in their appropriate 
places all the changes (some of them very con- 
siderable) which have been made by recent 
statutes in the accepted doctrines of Equity, and 
also all the princ^al developments of equitable 
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principles which have resulted from the decisions 
of the courts, — being changes and developments 
since the publication of the eighth edition. And 
the great and increasing sale of the “ Principles 
of Equity.” has encouraged, me in my endeavours 


to make the present edition as complete and 
thorough as possible ; and by economising space 
in 1 othler • places, .1 have' contrived, to ■ findj room 
fou all itheinewi matter. within the. same ;number 
of; pages -as in!the eighth ' edition^ with but two 
pages, added. 


A. BROWN. 


. 8 ,New Squakk, Lincoln’s Inn, 

Novcm}>€r 1889 . 



PREFACE TO THE FIRST EDITION. 


The Author, in the course of his studies for the 
Bar, made so many notes on the Principles of 
Equity and the cases in support of them, not 
only from his own private reading, but from the 
Lectures of that able and distinguished master, 
Mr. Birkbeck, the Lecturer on Equity Jurispru- 
dence, that it required but little trouble to re- 
cast and mould them into the form of a book. 
Venturing to think that the work may prove 
useful, not only to the student but to the prac- 
titioner, he ventures with diffidence to submit 
the result of his labours to the consideration of 
the profession. 


5 Essex Court, Tbmfli^ 
January x868. 


K H. T. SNELL. 
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ADDENDA ET CORRIGENDA. 


Page 89, add tlic following : — “ Trust-Deeds (otherwise called Deeds 
of Arrangement) with creditors i^ow require to be registered 
within seven days from the first execution thereof by the 
debtor or by any creditor (50 & 51 Viet. c. 57); and such 
deeds, where they afi'ect lands, may also be registered at the 
Office of Land Kegistry (51 & 52 Viet. c. 51).*’ 

Page 99, foot-note (t) : Add Doering v. Doering^ 42 Ch. Div. 128.” 

205, foot-note (o) : For ** Ftcf.’* read “ 7 F'. ” 

Page 310, foot-note (c) : For “51 & 52 Viet. c. 59” rea‘d *‘51 & 52 
Viet. c. 62.” 

Page 368, foot-note (6): Add “and on app. 42 Ch. Div. 237.” 

Page 378, in 19th line from top: For received** read ** secured/* 

4051* foot-note (c): Add “But see Climpson v. Colesy 23 Q. B. 
D. 465.’* 

Page 445, foot-note (m): Add “ GiUett v. Gillette 14 P. D. 15S.’* 

Page 456, foot-note (z) : Add “ But sec In re Dixons liyram v. Tull^ 
42 Ch. Div. 306.** 

Page 497, foot-note (?>) : Add llenderson-Itoe v, IlitehinSy 42 Ch. 
Div. 306.’' 

Pages 502, 504, 505, & 507, add the following: — “ Under the Lunacy 
Acts Amendment Act, 1889 (52 & 53 Viet. c. 41), Firstly, in 
the case of lunatics so found, a committee of the estate (with- 
out a committee of the person) may be appointed (s. 48) ; and 
pending the appointment of a committee, temporary provision 
may be made, by order of a master in lunacy, for the neces- 
sary maintenance of the lunatic and his family out of any 
moneys or securities of the lunatic (s. 51); and no ancillary 
Inquisition is now required, when the property of the lunatic 
• in the ancillary jurisdiction does not exceed ;{^20oo or £100 
, per annum (s. 53) ; and Secondly, in the case of lunatics not 
BO found, the Court of Lunacy may authorise any next friend 
of the lunatic (and either generally or for any particular case) 

. to exercise any power or to do any act in relation to the pro- 
perty of the lunatic which a duly appointed committee could 
(under the Lunacy Regulation Act, 1S53, and amending Acts) 
exercise or do, whether with or without an order of the 
Court (s. 52) ; and when the lunatic has been received and is 
detained in an asylum, hospital, or licensed house under a 
reception-order (s. 2), and his whole property is under £200 
value, then if no relation of the lunatic will undertake the 
meinagement of such property, the clerk of the Poor-Law 
Guardians or the relieving officer of the Union may (under 
an order of the County Court) deal with such property, by 
sale, realisation, or otherwise, as if the lunatic were dead and 
he (the clerk or reUeving officer) were his legal personal re- 
prMwmtative, and may (under the like orde]0 P>^ 

needs for the lunatic's benefit or in reimbursing to the Poor- 
Law Authority the expenses of the lunatic's maintenance 

! 9, 54X this power being additional to the more limited power 
xn^tiemed on p. 507) conferxed by s. 26 of the Act. 
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PRINCIPLES OF EQUITY. 


PART L— INTRODUCTORY. 

CHAPTER I. 

THE JURISDICTION IN EQUITY. 

Equity, in its most general sense, is that quality j^atur® and 

in the transactions of mankind which accords 

natural justice, or with honesty and right, and which tioa ia equity. 

is popularly said to arise ea? o&qxio et hono. But in its 

juridical sense, that is to say, as administered in (lie 

courts, equity embraces a jurisdiction much less wide 

than the principles of natural justice; for there are 

many matters of natural justice whiph even the courts 

of equity leave wholly unprovided for, partly from the 

difficulty of framing any general rules to meet them, 

and partly from the doubtful policy of attempting to 

give a legal sanction to duties of so-called imperfect 

obligation, such as charity, gratitude, and kindness. 

In other words, a large portion of equity in its widest 
sense cannot be, at least is not, judicially enforced, 
but must be, or at least is in fact, left to the con- 
seience of private individuals (a). 


(a) Orem Zyvn, 21 W. R. Sjo. 


A 
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Is then the equity which is administered in the 
courts the enforceable residue of natural equity ? In 
a sense, it is so; nevertheless it is necessary to dis- 
tinguish equity more accurately, having regard to the 
claims of the common law and of the statute law ; for 
the common law was and is as much founded in 
natural justice as equity is ; and again, the statute 
law or statutes of the realm, in numerous instances, 
embody and give legal sanction to the principles of 
natural equity. If therefore we bear in mind regard- 
ing natural justice, that a large portion of it is not 
enforced at all by any civil tribunals ; that another 
large portion of it is, and always has been, enforced in 
the Queen’s Bench division and in the courts of Com- 
mon Law which were its predecessors, and that a still 
further part of it is, by virtue of the various statutes 
in that behalf, enforced in the Common Law and in 
the Equity divisions indifferently, — we are in a position 
to indicate, approximately, the province of equity 
strictly and properly so called , — soil as being that 
portion of natuiul justice which is of a nature to be 
judicially enforced, but which the courts of the Com- 
mon Law omitted to enforce, — for reasons of a purely 
technical and formal character; and accordingly the 
Court of Chancery undertook to supply the omission, 
‘being influenced thereto by considerations of what 
was right in substance and in conscience. And in 
fact, the distinction between I^aw and Equity (the 
more it is examined by the student) will be found to 
be a distinction not so much of substance as of form, 
a distinction not of principle but of history ; and yet 
the distinction is a permanent one, and has not been 
materially affected even by the recent so-called fusion 
of the two. 

Before proceeding further, the student must endea- 
vour to understandi with their proper limitations, the 
vague and inaccurate definitions or rather descriptions 
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of equity, with which the text-writers (chiefly the 
earlier ones) abound. Thus, one writer says that it 
is the duty of equity “ to correct or mitigate the rigour, 
“and what, in a proper sense, may be termed the in- 
“ justice, of the common law.” Another holds that 
“equity is a judicial interpretation of laws, which, 
“ pre-supposing the legislature to have intended what is 
“just and right, pursues and effectuates that intention.” 
And Lord Bacon lays it down, '' Haheant similiter 
“ Curice PrmtoricB poicstaUm tarn siibveniendi contra 
“ rigorem. Icgis quam sicpplendi defectum Ugisl' — which, 
being interpreted, means, — “ In like manner, let the 
“ courts of the Lord Chancellor have the power both 
“ of relieving against the rigour, and of supplying the 
“ defects, of the common law,” — nevertheless, the same 
learned philosopher and jurist on the solemn occasion 
of his accepting the office of Chancellor, said that 
Chancery was ordained to supply the law, not to sub- 
vert the law. 


Now these definitions of equity are good (at least The older 
as descriptions of equity), so far as they go. In the of equity * 
early history of English equity jurisprudence, there was 
much to justify them. The courts of equity were not 
then bound by definite rules ; but the early Chancel- 
lors acted on principles of good conscience and natural 
justice, without much external guidance of any sort; 
they were gentlemen the most learned, experienced, 
and capable ; and (for the most part) were deeply im- 
bued with religion and the spirit of justice ; their con- 
sciences supplied the place of the definite rules which 
had not then been made or settled ; and if they had 
not assumed to themselves (as representing the fountain 
of justice) the necessary powers in these respects, the 
English equity system would never have acquired its 
present influence for good, or even have come into 
existence at all. 
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BqnUr to But however indefinite the rules of equity may have 
been in these more ancient times, there can he no 

definitions (or descriptions) cited above 
bjMttUdruiM would not Sufficiently express the extent or character 
4wtSr^* of equity at the present day. They would, in fact, 
mislead as definitions, and be inaccurate as descriptions, 
of modem equity. For a court of equity is now bound 
by settled rules as completely as a court of common 
law. All cases are decided upon fixed principles ; and 
courts of equity have, as regards these principles of 
decision, no more discretionary power than courts of 
common law, but decide new cases by the principles 
of former cases, enlarging the operation or the applica- 
tion of those principles, but not altering the principles 
^ :lfodMof themselves (?>). And again, a court of equity, it is 

‘ lanie Said, determines according to the spirit of the rule, 

and not according to the strictness of the letter; but 
so also does a court of law. Both, for instance, are 

equally bound by, and equally profess to interpret, 

laws according to their true intent. There is not a 
single rule of interpreting laws, there is not even a 
single rule of evidence, that is not equally used by the 
judges in both the Queen's Bench and the Chancery 
divisions; the distinction, e.g., taken in Mr. Austin's 
Jurisprudence between the ratio Icgis {ic., the principle 
of a statute) and the ratio decidendi (t.c., the principle 
of a decided case), is strictly acted upon in both 
divisions, the ratio decidendi being alone considered of 
weight in interpreting and in applying decided cases ; 
and as regards the interpretation of the statute law, 
the words of the statute, being clear, are alone regarded, 
and the rcUio legis or so-called “ equity of the statute " 
receives in such case no weight at all, but is considered 
^for whatever weight it has), together with other m- 


( 5 ) Smi^ Mopkintt i Scb. k Lef. 428, 429 ; ind lae 3 Black. 
43 ^ 



THE JURISDICnOK IN EQXnTY. 


S 


dicia of interpretation, if (and only if) the words of the 
statute in themselves are not clear (c). 

Having thus indicated generally the nature and the 
province of equity, it remains to trace the origin of 
the distinction in England between common law and 
equity, — a distinction which is not without its parallel 
in the systems of jurisprudence of other countries also. 

It is a well-known fact that, during the Anglo- Origin of th« 
Saxon and early Norman periods of English history, 
the principles of the civil law were familiar to the 
clergy, the great repositories of learning in early times ; 
and that the clergy, being in those days the expounders 
and administrators of the law, imported into their 
decisions or expositions of it many of the principles, 
and much also of the practice, of the Roman law {d). 

And early in the twelfth century, shortly after the 
discovery of the Pandects, schools for the study of the 
Roman, t.a, civil law, were established in England ; e.y., 
the school of Irnerius at Oxford. The familiar study of 
the civil law would, but for the untoward circumstances 
hereinafter mentioned, have gone far to obviate the 
necessity for any distinction between the jurisdic- 
tions of equity and of common law in England, and in s 
this precise way, viz., the Roman law itself had from s 
natural causes developed in the course of its history I 
the like distinction, and had afterwards invented and 
effectively applied a method for abolishing, and had in 
fact abolished, the distinction. So that the English 
law had merely to receive instruction from the Roman 
law, in order to forestall the growth of the distinction ; 
but various circumstances from time to time prevented 
the complete incorporation of the principles and prac- 
tice of the Roman law into the English law. And in 

,{c) ffeyd(m*$ ease, 3 Rep. 7 ; JSx parte Griffith, in re WUeoxcFn, 

Ch. I>i7. 69 ; Salmon v. DuneomJbe, 1 1 App. Cft 627 ; Pwerrit on 
Statutes, 2d ed., 563. 

(cQ I Sp. 16. 
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point of fact, the English law, it will be found, probably 
from being left to its own natural genius, has pur- 
sued a course remarkably analogous to the Eoman law 
in its historical development j'* that is to say, it first 
developed the distinction between law and equity, and 
j it eventually invented, and has successfully applied, a 
i method for abolishing that distinction, — in the common 
i fusion of the two in one administrator. 


o( 

•ep&ration be- 
tween the two 
•jsteme. — 
oommon law 
■ad equity. 


z. The oom- 
tnon Uw be- 
came ayue 
etriettcm 
rather early. 


I . It has been already stated, that the principles of 
the common law are founded in reason and equity ; so 
long therefore as the common law was in the course of 
its formation, it was capable not only of being extended 
to new cases which fell within the spirit of the exist- 
ing law, but also of having the principles of equity 
applied generally by the judges wherever the circum- 
stances called for the application of these principles. 
But in the course of time, and apparently at a very 
early time, the common law appears to have completed 
fits development, and to have become to a great extent 
ja jus sirictumy a system positive and inflexible, and 
:one which was unable to accommodate itself to the 


^exigencies of a larger world than the school in which 


it had been formed (<;). 


a. Th« Roman 2. The Eoman law, on the other hand, was not 
I®’ capable of very easy or of very general application; 

laws governing the tenure of land in England 
were foimded on feudal principles, and involved dis- 
tinctions, which, although not altogether alien to the 
doctrines of the Eoman law, were most inadequately 
expressed therein. Moreover the Eoman law, even 
with its limited applicability, received from temporary 
and at first sight regrettable occasions a severe and 
lasting check in England. For it appears, judging at 
least from the current histories, that in the reign of 


(<) i Spw 321, 322. 
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Edward III. the court of Home had become odious to 
the English king and people ; and that the very name 
of the Eoman law was the object of aversion ; and at 
all events, in the next .following reign of Richard 11. , ; 
the barons protested that thej never would suffer the 
kingdom to be governed by the Eoman law, and the 
judges prohibited it from being any longer cited (at 
least, as of authority) in the common law tribunals (/). 
And of course this discouragement of the Eoman law 
operated to aggravate the already positive and inflex- 
ible character of the common law, — an inflexibility 
which was still further aggravated and perpetuated (at 
least, for centuries) by the next following cause of the 
separation between law and equity. 


3 . Notwithstanding the obstacles aforesaid, the 3 . 
courts of common law might have become much more 
useful than they in fact did, had they not adopted an common law 
inflexible, inelastic, and cramping system of procedure. inOexible than 
To the adoption of this inflexible procedure may 
proximately attributed, though concurrently with theP*®®®®“®“ 
other causes noticed above, the eventual rise and V 
rapid progress of the Court of Chancery as a separate | 
jurisdiction. For it must be known that, according to 
the common law, every species of civil wrong was 
supposed to fall within some particular class, and 
for every such class of wrong an appropriate remedy 
existed. The remedy in question assumed the form 
of a tmt or breve ; and the writ or breve was the first 
step in every action. Thus, if a man had suffered an 
injury, it was not competent for him to bring to the 
notice of a court of law the facts of his case in a 


simple and natural manner by merely stating them, 
and leaving the court to say whether upon the facts 
stated the case was one deserving of redress ; but he 
had first to determine within what class of wrong his 
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0839 fell, and then to apply for the appropriate remedy 
or writ. The evil effects of this system of procedure 
showed themselves in a twofold way : — 

• 

(a.) Even where the facts were such as to bring the 
alleged wrong within some one of the classes recognised 
at the common law, the suitor was exposed to the risk 
of selecting the improper writ, and merely on that 
account failing in his action. This technical stum- 
bling in limine, although from time to time relieved by 
subsequent legislation, continued to be a fertile source 
of injustice until the Common Law Procedure Act of 
11852 (is & 16 Viet. cap. 76, sec, 3) enacted that it 
should not be necessary for a plaintiff to mention any 
»form of action in his writ of summons 

(6.) Another evil of the ancient system of procedure 
was, that if the alleged wrong did not fall within any 
recognised class of writ, the plaintiff was absolutely 
j without any remedy at all. The writ was inflexible 
land not capable of adaptation. This second evil 
appears to have been very early felt ; for in the 1 3 
Edw. I. a remedy was attempted for it. 

4. At that time the writ for commencing actions 
fii tiii Om}* at law was an original writ issuing out of the Chan* 
eery, and the drawing up of these writs was a part 
hXM, of the business of the clerks in Chancery. The 
remedy that was attempted was to give a larger dis* 
oration to the clerks in Chancery in the framing of 
these original writs. It was accordingly enacted by the 
statute **In Consimili Casu,” 13 Edw. I. stat. i, cap. 
24, that ** whensoever from henceforth it shall fortune 
in the . Chancery that in one case a writ is found, 
ill like case falling under like law and requmng 
^^hSceiXemedy none is found, the clerks of the Chan- 


y. N, W* JL Qo*, 4 Bep. 580. 
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** eery shall agree in making tlie writ, or the plaintiff 
“ may adjourn it until the next Parliament ; and the 
‘‘cases in which the clerks cannot agree are to be 
“ written and refetred hy them unto the next Parlia- 
“ ment, and by agreement of men learned in the law 
“ a writ is to be made, lest it should happen that the 
“court should long time fail to minister justice unto 
“complainant.” But this enactment proved wholly 
inadequate as a remedy for the evil complained of, and 
in this precise way, viz.: — 

(aa.) The judges of the common law courts assumed, 
and very properly assumed, to decide on the validity 
of the writs as adapted by the clerks in Chancery (h) 

— many of which adaptations were no doubt both 
clumsy and impractical, and so lengthy and verbose 
as to render the writ or hreve a misnomer.; and the ’ 
common law judges refused to recognise them in very 
many instances. 

(hh.) The progress of society and of civilisation, by 
ffivins: rise to novel and unusual circumstances, in- 
creased the difficulty which the clerks in Chancery 
experienced in adapting new cases to old forms ; 
and, no doubt, their well-meant efforts only further 
aggravated the common law judges. This occasion of 
difficulty was of course destined also to go on in- 
creasing. And further, in addition to new forms of 
action^ new forms of defence also arose, for which no 
provision had been made (i), and which necessarily 
therefore could not be entertained by the courts of 
common law (J), 

5, When the common law judges, therefore, 
cotdd not or would not grant relief, the only course|direotiim9^^ 

(A) 1 Sp. 325. 

(0 I Sp. 325* 

(» S«e 17 k ra Yict e. 125, i. 83. 
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fit Parliament, 
personally in- 
tervened, at 
length, in as 
Bdw. III. 


Ordinanoe of 
aa £dw. III. 
as to matters 
“of grace.” 


open to suitors was to petition the King in Parliament 
(i.e., in his Council) ; and the sovereign thereupon re- 
ferred the matter to the “keeper of his conscience,” 
the Chancellor ; and ultimately, in the reign of Edward 
III., the Chancellor came to be recognised as a per- 
manent judge, and the Court of Chancery as a per- 
manent jurisdiction, distinct from the judges and from 
the courts of the common law, and empowered to give 
relief hi cases which required extram'dinary relief. 
The last mentioned King, by an ordinance in the 
twenty-second year of his reign, referred all such 
matters as were “of grace” to the Chancellor or 
Keeper of the Great Seal (A;) ; and from that time, 
suits by petition or bill, without any preliminary writ, 
became the common course of procedure before the 
Chancellor, t.e., in the Court of Chancery. On this bill 
or petition being presented, it was at once looked into 
by the Chancellor, and if the Chancellor thought that 
the case called for cxtrcuordinary relief, a writ called 
a writ of svhpmna was issued by command of the 
Chancellor, in the name of the King, mmmonhig the 
deferidant to appear before the Chanvcery to answer the 
complaint^ and to abide by the order of the court. The 
personal examination of this bill or petition by the 
Chancellor was afterwards dispensed with, the signa- 
ture of counsel to the bill or petition being accepted 
as a guarantee that the case was a proper one, sufficient 
to authorise the immediate issue of the writ of sub- 
poena (/). Subsequently to and in consequence of the 
Chancery Jurisdiction Act, 1852 (15 & 16 Viet c. 
86), the writ of subpoena to appear to and answer the 
complaint ^as superseded, and was replaced by a mere 
indorsement to the like effect on the copy of the bill 
served bn the defendant 


W 1 Sp. 337. 

IQ Latigd^** Summary ol Equity Floading. 
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By and in consequence of the Judicature Acts, m modem 
1873—84, and the rules and orders from time to time 
made thereunder, law and equity have in substance 
and effect been fused into one system, and a uniform 
system of procedure in the Chancery division, and in 
the Queen’s Bench division, has been introduced and 
become established. The particular steps in that new 
procedure will be found detailed in the Books of Practice 
(m) ; it .is suflScient to mention here, in order to com- 
plete the historical outline of the origin and full de- 
velopment of the Jurisdiction in Equity given above, 
that an action (as it is now called) in the Chancery 
division of the High Court is now commenced, as in 
the Queen’s Bench division, by issuing a writ, which 
writ is, however, now of the most flexible character, 
and capable of expressing every form of possible claim ; 
and then the writ may or may not be (but usually is) 
followed up by a statement of claim on the part of the 
plaintiff, such statement of claim corresponding (except- 
ing in, for the present, immaterial respects) with the 
old bill or petition to the Lord Chancellor, and being 
as heretofore the first pleading properly so called on 
the part of the plaintiff in an action, and being also of 
an even more elastic character than the writ. 

Prior to the Judicature Acts, 1873-87, it was Clawification 
usual, in treatises on equity, to classify the various sub- j^riSo^on,— 
ject-matters falling within the jurisdiction of equity 
hy relation to the common law^ and accordingly to sub- affected by, 
divide the jurisdiction by arranging these vanousicourtof Judi- 
subject-matters under three heads, viz., the 
the concurrent j and the jurisdictions in equity.^ 

However, now by the Supreme Court of Judicature 
Act, 1873, it is enacted, that in every civil cause or 
matter, law and equity shall be administered con- 


(m) See Brown’a Praotioe ; Indermaor’s Prmetioe ; Wilao&’a Praetbe ; 
md Annual Plaetioe. 
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cutxently ; that each division of the High Court and 
the judges thereof shall have, and shall exercise, all 
the jurisdiction of the other divisions or of the judges 
thereof, in addition to their own original or proper 
jurisdiction ; and that where there is any conflict or 
variance between the rules of equity and the rules of 
the common law, Uie rules of equity shall preva il (n). 
But by the 34th section of the Judicature Act, 1873, 
it is expressly enacted that there shall be assigned 
(subject to the general provisions of the Act) to the 
Chancery division (besides other matters not material 
to specify) all causes and matters for any of the pur- 
poses specified in the now stating section, and being 
the following various matters, that is to say, — 

1. The administration of the estates of deceased 

persons ; 

2. The dissolution of partnerships, and the taking 

of partnership and other accounts ; 

3. The redemption and foreclosure of mortgages ; 

4. The raising of portions and other charges on 

land ; 

5. The sale and distribution of the proceeds of 

ptoperty subject to any lien or charge ; 

6. The execution of trusts, charitable and private ; 

7. The rectification, the setting aside, and the can- 

cellation of deeds and other written instru- 
ments ; 

8. The specific performance of contracts between 

vendors and purchasers of real estate, includ- 
ing contracts for leases ; 

9. The partition or sale of real estates ; and 

10. The wardship of infants, and the care of infants' 
estates. 

The effect, therefore, of the Judicature Acts is, 

Tiet. e. 66. ml 24, 25 ; And amm Cb. ▼. Arm-- 

\ 13 Co. Bit. 310 ; Le Orange 4 ^ D. oti. 
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nominally, to put an end to the exdmive jurisdiction, 
as such, of the Court of Chancery, and to render that 
jurisdiction concurrent in all cases ; but the effect 
of it practically, is to retain as exclusive all that part 
of the jurisdiction which was originally exclusive ; on 
the other hand, the effect of these Acts, as regards the 
jurisdiction of Chancery, is to abolish that' 
jurisdiction altogether, both nominally and practically, 

— ^8ciL because the suitor in the Queen's Bench division i 
now no longer needs the aid (auxilium) of the Chancery j 
division for the proper and effective conduct of hisi 
action in the Queen's Bench division. 

Prior to the abolition of the threefold distinction i. The origin- 
aforesaid, the EXCLUSIVE jurisdiction of equity (and 
which must now be distinguished as the oHginially 
exdubsive jurisdiction of equity) extended to and 
embraced all those matters above specified which 
the Judicature Acts have assigned exclusively to the 
Chancery division, being generally all matters capable 
of being judicially enforced, but for which no forms 
of action were originally available at law. 

Furthermore, equity always had, even before the:iL The origin- 
judicature Acts, and of course still has, a concurrents^ 
jurisdiction with the courts of common law in every 1 
legal matter where no complete relief could or can be^ 
obtained at law except by circuity of action, or by 
multiplicity of suits, and complete relief could and can 
be given in equity in one and the same action. 

Nota hene, the distinction between matters which old dit- 
were and are respectively within the originally exclu- 
sive jurisdiction aud the originally concurrent jurisdic- 
tion of equity is still one of vital importance, — it being 
equitable rights and remedies properly so called that are 
enforced and applied in the originally exclusive juris- 
diction, while it is legal rights and remedies that are 
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enforced and applied in the originally concurrent juris- 
diction ; and the principles of equity differ very mate- 
rially (as will hereafter be shown) according as it is 
sought to apply them to the one or to the other of 
these two groups of rights and remedies (o). 



OBSOLETE auxiliary jurisdiction of equity 
litry juridro- i was a jurisdiction which equity assumed in certain 
leases to exercise in favour of litigants in the courts 
jof common law, in aid of the assertion of their legal 
rights in such courts, where they had an equitable 
•, title to such aid, and the courts of law did not them- 
, selves recognise such equitable title, or could not or 
I would not afford such aid. The kind of aid which 


equity afforded in such cases was principally in the 
matter of the' discovery of title-deeds and other evi- 
dences of the alleged rights of the litigants, — and 
this is a species of aid which the litigants (first 
becoming actual litigants) may now obtain from the 
Queen’s Bench division itself, provided always they 
might formerly have obtained it in equity, but not 
otherwise. 


It follows from these considerations, that the 
ancient threefold distinction of equity into the ex- 
clusive, the concurrent, and the auxiliary jurisdic- 
tions, is still attended with too many consequences 
in law to be thrown over lightly ; and it is accord- 
ingly retained in this edition of “ The Principles of 
Equity.” Its retention cannot mislead the student 
who peruses this Introductory Chapter ; and the utili- 
ties which flow from its retention are very many, as 
will in due course appear. 


(o) Mak e ▼* OaUf 31 Cb. Dir. 196; v. iBomet, 39 Cb. 
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CHAPTER IT. 

THE MAXIMS OF EQUITY. 

Equity is pre-eminently a science ; and, like geometry 
or any other science, it starts with and assumes certain 
maxims, which are supposed to embody and to express 
the fundamental notions or the postulates of the science. 
A common element of equity pervades each of the 
maxims, which sometimes gives them the appearance 
of running into each other ; but with a little practice 
they are readily distinguishable ; and it is^ highly 
necessary to keep the distinctions between them clear. 
The maxims peculiar to equity are the eleven follow- 
ing :■ 


1 . Equity will not, by reason of a merely technical 

defect, suffer a wrong to be without a remedy, 

2. Equity follows the law , — JEquitas sequitur 

legem, 

3. Where there are equal equities, the first in time 

shall prevail. 

4. Where there is equal equity, the law must pre- 

vail. 

$. He who seeks equity must do equity. 

6. He who comes into equity must come with clean 

hands. 

7. Delay defeats equities, — VigUarUilms nm dor^ 

mientUms, cequitas sxibvenit, 

8. Equality is equity. 

9. Equity looks to the intent rather than to the 

form. 

ID, Equity looks on that as done which ou^t to 


Maximi of 
Equity. 
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have been done, or which has been agreed or 
directed to he done ; and 

1 1 . Equity imputes an intention to fulfil an obli- 
gatioiL 

And to these eleven maxims may be added a fur- 
ther or twelfth maxim, relating, however, to the pro- 
cedure in a court of equity, and not to the principles 
themselves of equity, viz., — 


12 . Equity acts in personam. 


t. Equity will 
tiot, by reuon 
of ft tnerelv 
tedhnioal de- 
foot, luffer a 
orroug without 
ft remedy. 


I. Equity will not, hy reason of a mei'tly technical 
defect, suffer a wrong to he without a remedy. — It will 
be evident that this maxim is at the foundation of a 
large proportion of equity jurisprudence, so far as that 
jurisprudence aims at supplying the defects which at 
one time existed in the common law. For example, 
an outstanding dry legal term prior in date to the plain- 
tiff’s title to an estate, although it was a merely tech- 
nical objection, yet it would at law prior to the Satis- 
fied Terms Act, 1 845, have prevented the plaintiff from 
recovering in ejectment ; but the courts of equity in- 
terposed and put the term out of the plaintiff's way, 
and even permitted him by means of an “ ejectment- 
bill,” as it was called, to recover the very possession of 
the land itself without regard to the terra. Similarly, 
in the case of a mortgagor seeking to recover an estate 
or rent, the fact of the legal estate being in the mort- 
gagee, which was a fatal def^t at law, was no impedi- 
ment in equity; and under the Judicature Act, 1873, 
sect 25, sub-sect. 5, the rule of equity in this respect 
is now made the rule at law also. This first maxim 
must, however, be understood with the following 
limitations, that is to say, it must be understood 
as referring to rights which are capable of being 
judicially enforced, and the enforcement of which 
wQuId not occasion a greater detriment or incon- 
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venience to the public than would result from leaving 
them to be disposed of in foro conscienticB ; and further, 
it must always be remembered that many real wrongs 
are not remediable at aell, either at law or in equity, 
as being damnum sine injitrid (a),; also, that a still ' 
larger class of apparent wrongs are not wrongs at all, / 
excepting in the imagination of the suitor ; of course, 
the maxim does not apply to such. 


2. Equity folloios the law. — This maxim has two Equity fol- 

. . f • Iowa the law. 

principal applications, viz. : — 


(a.) In its originally jurisdiction, that is 

to say, as regards legal estates rights and interests, 
equity was and is strictly bound by the rules of law, 
and had and has no discretion to deviate from them. 


(h.) In its originally exclmive jurisdiction (including 
for this purpose its originally but now obsolete auxi^ 
liary jurisdiction also), that is to say, as regards equity 
^ahlc estates rights and interests, equity, although not j 
strictly speaking hound by the rules of law, yet acted ' 
and acts in analogy to these rules, wherever an analogy 
exists. 


(a). Thus, as regards legal estates, it is well settled (a.) Originally 
that equity follows the law as regards all the canons : 

of descent, e.g., as regards the rule of primogeniture, 
although that rule, in any particular instance in which of deaceut * 
it is so followed, may be productive of the greatest *^®***”‘^^^* 
hardship towards the younger members of a family, 
by leaving them, for example, without any sort of 
provision, while the eldest son may be in affluence. 

These accidental circumstances create in themselves, 

I 

no equitable right or equity in favour of the youngest | 
son against the eldest, and do not of themselves de- 


(a) Day r. Drawnr^g, lo Cb. Dir. 294, per JTaiiiec, luJ., at p. 305. 

B 
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r, equity 
at the 
■ame time 
avoid it in 
effect. 


33aand the interposition of a court of equity ; for a court 
of equity cannot subvert “ the law.” And even where 
EoUowinn; the the circumstances of the case are such as to be suffi- 
cient to create an equity, then even there a court of 
equity never does break through a rule of law, or 
refuse to recognise it, because it has no power and no 
discretion in the matter; but while recognising the 
rule of law, and even founding upon it and maintain- 
ing it, a court of equity will in a proper case get 
jround about, avoid, or obviate it. For example, if an 
eldest son should prevent his father from executing a 
proposed will devising one estate to a younger brother, 
by promising to convey such estate to such younger 
brother, and that estate should accor^^ly descend 
at law to the eldest son as a conseq^iencejiowing from 
his 'promise, which was the cause, a court of equity would 
interpose and say, — “True it is, you (the eldest son) 
“ have the estate at law, in other words, the legal 
estate ; that we don’t deny or interfere with : but 
‘‘ precisely because you have it, you will make a con- 
venient trustee of it for your younger brother, who 
‘‘ (in our opinion) is equitably entitled to it, sciL be- 
‘‘ cause, but for your promise, he would have had it.” 


the law. 


Lofm V. kaw Thus in Lqffus v. Maw (b), where a testator in ad- 
vanced years and in ill-health induced the plaintiff 
his niece to reside with him as his housekeeper, on 
the verbal representation that he had left her certain 
property by his will, which in fact he had prepared 
and executed, but subsequently by a codicil revoked, — 
The court directed that the trusts of the will in favour 
of the niece should be performed ; and held, that in 
cases of this kind, a representation that property is 
given, even though by a revocable instrument, is binding, 
where the person to whom the representation is made 
has acted upon the faith of it to his or her detriment ; 


(6) 3 Giff. 592. 
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and that it is the law of the court, grounded on such 
detriment, that makes it binding ; and that it does not 
matter that the represented mode of gift is of an 
essentially revocable character. There is here no set- 
ting aside of law ; but there is the like avoiding of law, 
as in the former case. In other words, the complete j 
legal conveyance ejffected by the operative testamentary ; 
document was left to subsist unaffected, but to subsist 
subject to the contract in favour of the niece, upon the 
ground that the testator had already, during his lifetimes 
and to the extent of that contract, fettered his ownj 
otherwise free power of devise (c). It is true, this 
decision in Lpffus v. Maw has been recently very much 
criticised, e House of Lords in the case of Alderson 

V. Maddison (af 5 ’fetill the principle which it illustrates 
is not affected by that criticism, being the principle 
that the representation, in order to be binding, must 
amount to a contract, and therefore, where it does not 
amount to a contract, but is merely a representation of 
intention not amounting to a promise, it is not binding, 
and will not be regarded by a court of equity as a 
sufficient ground for avoiding the legal effect of the 
document. 

(Z».) As regards equitable estates, it may be men- ( 6 .), Originally 
tioned (but only briefly in this place, as the matter 
will be fully considered in the next following chapter), 9^ 
that in construing the words of limitation of trust 
estates in deeds and wills, at least where the trust trusts execu- 
estate is executed, and in some cases even where it is 
executory, a court of equity follows the rule of law 
called the rule in Shelley's case, and also observes all 
the other rules of law for the construction of the words 


(c) See also Coverdale v. Jb'asticood, B. 15 £q. 121 ; Coles v. PU- 
Idngton, L. R. 19 £q. 174. 

(d) 8 App. Ca. 467, reported in the courts below in 5 Excb. D. 293, 
and 7 Q. B. U. 174 ; and see Hammersley t. De Bid, 12 Ci. A Fin, 45 ; 
and distinguish Joiden t. Money, 5 Ho. Lo. Ca. 185. 
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(a. and &.) Ori- 


^he Statutes 
of Limitation. 


• • 


of limitation of legal estates. But where the trust 

estate is executory only, and the court sees an intention 

to exclude the rules of law in the construction of the 

words of limitation, then, and in that case, the court 

carries out the intention in analogy to the rules of 

law, but not in servile obedience to them, where such 

obedience would defeat the execution of the intention. 

« 

(a. and b.) And as regards both legal and equit- 
able estates, we may refer to the manner in which 
deals with the statutes of limitation for actions 
and suits. Thus, while the old statutes of limitation 
were in their terms applicable to courts of law only, 
nevertheless equity acted upon them by analogy, and 
in general refused relief where the statutes would have 
been a bar ; and now the modern statutes of limitation 
(3 & 4 Will. IV. c. 27, and 37 & 38 Viet. c. 57) are 
in their very terms applicable to courts of law and of 
equity indifferently. Apart, however, from any such 
statutes, and for reasons of its own, equity always dis- 
countenanced laches, and held that laches (where it 
existed) was as valid a defence as the positive bar of time 
at law. Thus, in cases of equitable title to land, equity 
required and still requires relief to be sought within 
the same period in which an ejectment would lie at 
law (e) ; and in cases of personal claims, it also re- 
quired and still requires relief to be sought within the 
period prescribed for personal suits of a like nature 
(/) ; but equity goes even further than law in this 
respect, and upon the ground of laches applies an erven 
stricter rule ; for while there are no cases in which 
equity gives relief where the statutes would be a bar 
at law, yet there are many cases (scil. within the 
joriginally exclusive jurisdiction of equity) where the 


(e) Bedkford v. Wadt, 17 Ves. ^ 

(/} Kwm V. L. R. $ H. L. 656; 21 Fac. I. 0. 16; 9 Geo. IV. 
o. 14 ; 19 A 20 Yiot. c. 97 (simple oontraet claims) ; 3 A 4 Will. IV. 
c» 42 (specialty contract clitoa}. 
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statutes would not be a bar at law, in which equity 1 
will notwithstanding refuse relief (g). In other words, 
the rule of equity regarding the statutes of limitation 
may be stated thus, — that in its originally exchmve 
jurisdiction equity never exceeds, although, for reasons 
of its own (such as laches, &c.), it often stops a long 
way short of or within, the limit of time prescribed at 
law ; and that, in its originally concurrent jurisdiction, 
equity never either exceeds or abridges the limit of^ 
time prescribed at law Qi ), — equity in its originally 
concurrent jurisdiction being . a slave to law, and in 
its originally exclusive jurisdiction being free (within 
the limits of law) to give weight to considerations of 
its own. But nota hem, that time runs both at law 
and in equity from the discovery of the fraud, (where 
the action is grounded on fraud), and not from the 
perpetration of the fraud (i). 

3. Qui prior est tempore^ potior est jure, — Where the 3. Qui prior est 
equities are equal, the first in time shall prevail, 

This maxim has been sometimes understood as mean- 
ing, that as between persons having only equitable 
interests, Qui prior est tempore^ potior est jure, — a 
proposition far from being true (j); for the true True Btatement 
meaning of the maxim is, that, as between persons 
having only equitable interests, if such equities are in 
all other respects equal, then Qui prior est tempore, 
potior est jure ; in other words, in a contest between | 
persons having only equitable interests, priority of | 
time is the ground of preference last resorted to ; i.e,, j 
a court of equity will not prefer one to the other on * 


(ff) See Pe jBztssche v. Alt, 8 Ch. Div. 2861, at pp, 306, 312 ; and 
Blake V. Chle, 31 Ch. Div. 196 ; and consider Anchvws v. Barnes, 39 
Oh. Div. 133. 

(A) FvUvoood V, FvUwood, 9 Ch. Div, 176 ; and see also In re Mad- 
dever. Three Towns v. Maddever, 27 Oh. Div, 523. 

«) 3 & 4 Will. IV. c. 27, 8, 26 ; Gihbs v. QuOd, 8 Q. B. D. 296 ; 9 
Q. B. R 59 ; and In re Crosdey, Munns v. Bum, 35 Ch. Div. 266. 

(j) Loveridge v. Cooper, 3 Russ. 3a 
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the mere gronnd of priority of time, until it finds, 
on an examination of their relative merits, that there 
is no other sufficient ground of preference between 
them (k). Thus where A., B., C., three vendors en- 
titled in common to a piece of land, sold the land to 
D. ; and on the day for completion of the purchase, 
executed the deed of conveyance to D., in the body of 
which the payment of the entire purchase-money was 
acknowledged by A. and B., and also by C. ; and A. 
and B. and also C. severally also signed receipts en- 
dorsed on the deed of conveyance for their respective 
purchase-moneys; and thereupon 0. (although in fact 
he had not been paid his proportion of the purchase- 
money) negligently let D. take away the deed of con- 
veyance (together with the other deeds) in his bag, and 
D. the same afternoon deposited the deeds with his 
bankers, — the court held, that as between the bankers 
(equitable mortgagees by deposit) and C. (unpaid 
vendor having equitable lien), the bankers, although 
second in date, were first in right, because of C.*8 
negligence (1) ; and it has now been expressly provided 
by the Conveyancing Act, 1 8 8 1 , s. $6 (m), that either 
the acknowledgment of the receipt contained in the 
body of the deed, or the endorsement of such receipt 
duly signed on the back of the deed, shall sufficiently 
protect even at law the subsequent purchaser or 
mortgagee as against the lien of any unpaid vendor 
who has executed the deed or signed the endorsed 
receipt, scil, when he has no actual notice that the 
purchase-money is in fact unpaid. 

4. Where there Where there is equal equity ^ the law must pre^ 

'T — 

« 

(k) JUice V. iStoe, 2 Drew, 73, And see Spencer v. Clarke^ 9 Ch. Div, 
137 ; PU^rem v. Pilgrem, 18 Ob. Div. 93 ; Ooi*dan v. James, 30 Ch. Div. 
2^ j National Provincial Bank v. Jackson, 33 Ch. Div. i. 

{ 1 ) Bioe V. Bice, 2 Drew. 73 ; and eee ffunter v. Walters, L. R. 7 
Oh. App* 75 ; Parrand v. Yorkshire Bank, 40 Ch. Div. 182 ; and 
dieting. Ni^onal Provincial Bank v. Jackson, 33 Ch. Div. 1. 

(m) 44 A 45 Vkt. 0. 41. 
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vaiL — This maxim may be thus explained : If the the law 
defendant has a claim to the passive protection of a 
court of equity, and his claim is equal to the claim 
which the plaintiff has to call for the active aid of the 
court, in such a case the court will do simply nothing, 
and accordingly the defendant who has the legal 
estate will prevail. Thus, in the case of ThoTTidilce v. 

Hunt {n), where the trustee of a sum of stock for T., 
in pursuance of an order of the court made in a suit 
instituted by his cestui que trust T., transferred what 
purported to be T/s trust-funds into court, and the 
funds were thereafter treated as belonging to T.'s estate, 
and the legal estate, therefore, vested in the Accountant- 
General (now Paymaster-General), for the purposes of 
T.’s trust ; and it afterwards appeared that the trustee 
had provided himself with the means of paying T.*s 
fund into court by fraudulently misappropriating 
funds which he held in trust for another cestui que 
trust B., — upon the question whether B. had a right 
to follow the money into court as against T.^s estate, 
the court held that B. had no such right, and that for 
the following reason, namely, that B.’s right or equity 
to follow the money was no greater than T.’s right 
to retain it ; and that the circumstance of the legal 
title being held for T. was sufficient to create a prefer- 
ence in . favour of T. as against B. ; and this decision 
has been upheld in the recent case of Taylor v. 
Blahelock {0). But nota hem, the legal title, in order * 
to confer this protection, must in such cases be an 
absolutely complete (and not a merely inchoate) legal 
title {jp). 

The third and fourth maxims find their principal 

(n) Thorndike v. Hurdt 3 De G. & Jo. 563 ; see also Stackhouse v. 

Jersey (CowrUess), 1 J. & H. 721 ; Fraser v. Murdoch, 6 App. Ca. 855 ; 
Newman r. Newtnan, 28 Ch. Div. 674. 

(0) 32 Ch, Div. 560. 

(p) Foots V. WtUiamson, 38 Ch. Div, 485, distinguishiDg Dodos v. 

MiUs, 2 Ham. A Mil. 424. 
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Deleiioeof 
purchase for 
valuable oon- 
•ideratiou 
without . 
notice. 


application in cases where a defendant sets up the 
defence that he has purchased for valuable considerar 
tion without notice of the plaintiff's adverse title; 
and it is proposed therefore to direct the attention 
of the student to the various cases in which that 
defence may or may not be made available ; and this 
will be most conveniently effected by means of a series 
of rules. 


(a.) Plaintiff 
having equit- 
able estate 
onlf) defen- 
dant legal 
estate and 
equitable 
e^te both. 


. Rule I . Where the defendant who sets up the de- 
fence has the legal estate, or even the best right to call 
for the legal estate, a court of equity will grant no 
relief against him. 


I. Whew pur- Nothing can be clearer than the general rule, that a 

onaaer obtains ° ° , 

the legal estate purchaser for valuable consideration, without notice of 
® a prior equitable right, obtaining the legal estate at the 
time of his purchase^ is entitled to priority in equity as 
well as at law, according to the fourth maxim. Where 
the equities are equal the law must prevail. Thus if 
A., the owner of an estate, contracts with B. to sell it 
to him, and B. pays a part of the purchase-money, but 
the conveyance to him is not actually executed ; and 
then A., after this contract of sale with B., makes an 
absolute sale and conveyance of the legal estate to C., 
who purchases it for valuable consideration without 
notice of B/s claim ; here, as 0. has the legal estate 
in him, and has besides purchased hond fide for value 
without notice, and his equity to retain the estate is 
equal to B.’s right to enforce his equitable claim to 
it, therefore the court of equity refuses to give B. any 
relief as against G. 


a^Wb^ pur* Not only, however, will a purchaser .for valuable 
consideration without notice who obtains the legal 
estate at the time of his purchase be protected, but 
such a purchaser who has not obtained the legal estate 
at the time may protect himself by sulsequently geU 



THE MAXIMS OF EQUITY. 


tiKig in the outstanding legal estate^ so long as he does 
not by that act become a party to a breach of trust (g) ; 
because, as the equities of both parties are equal, there 
is no reason why such a. purchaser should be deprived 
of the advantage which he subsequently obtains at law 
by superior diligence {r), . 


And not only where such a purchaser has actually 3- Where pur- 

^ chftser hfts tlie 

obtained i but also where he has the best right to call for y best right to 
the legal estate, will he be entitled to the protection of es^tl 
equity (.s) ; and this proceeds on the negligence of the 
other party occasioning his deception. 


Thus, for example, a purchaser for value, or mort- WTiat cowti- 

I, j tutOB tho best 

gagee, who has obtained possession of all the title- right to call 
deeds, has the best right to call for the legal estate as 
against any other merely equitable purchaser or mort- 
gagee who has neglected to obtain such possession {t). 

But where no negligence of this sort is imputable to 
the other party, neither would in such a case have 
any better right than the other ; and nothing but the 
complete legal estate itself would confer priority (?e). 


Rule 2. Where an application was made to the now 
obsolete auxiliary jurisdiction of the court, as contra- ©state and 
distinguished from its originally concurrent jurisdiction, 
by the possessor of a legal title, and the 

pleaded he was in possession as a bond fide purchaser obsolete auxi- 
for value without notice, the defence was good, and the 
court gave no aid to the legal title ; but whether the 
High Court would now give aid by way of discovery 
in such a case is a question which has been much 


■(g) Saunden v. Dehew^ 2 Vern, 271 ; AUm v. Knight^ .5 Ha. 272. 

(r) Golebum v. AUeoeky 2 Sim. 552 ; Pilcher v. Jtawlinif 7 L. R. Ch. 

259, distinguishing Carter v. Carter y 3 K. A J. 617 ; and see PhiUtps v. 

PhillipSy 10 W. R. 237 ; 31 L. J. Cb. 321 ; 8 Jur. N. S. 145 ; 5 L. T. ih 

N. S. 66$. 

(9) Wzlmot V. Pike, $ Hare, 14. 

(t) Buckle V. MUchm, 18 Ves. 100. 

(m) Boott y. WiUiarMony supra. 
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deljated, but which appears now to be settled by the 
case of Ind v. Emmerson (v). In. order duly to under- 
stand the rule, we must illustrate it by the following 
cases : — 

Bouav.lfoB- In Basset Y, Nosworthy (x), a bill was filed by an 
heir-in-law, claiming, under an alleged legal title, 
against a person claiming as purchaser from the devi- 
see under the will of his ancestor, but which will the 
plaintiff alleged had been revoked ; and the prayer of 
the bill was for discovery of the revocation of the will. 
The defendant pleaded that he was a purchaser for 
valuable consideration, bond fide, without notice of any 
revocation ; and this defence was allowed. Of course, 
the plaintiff might afterwards have proceeded at law 
in an action of ejectment, endeavouring there, to make 
out his case upon his own evidence ; and all that the 
Court of Chancery did was to decline to assist him 
with his evidence. 

WatlwynY. Again, in Wallwyn v. Lee (t/), a tenant in tail, in 
a*d possession Under a marriage settlement, filed a bill for 

delivery up. delivery up of certain title-deeds, which he alleged 

were the title-deeds of portion of .the settled estate ; 
the defendant pleaded that plaintirs father, alleging 
himself to be seized in fee, and being in actual posses- 
sion as apparent fee-simple owner, and being also in 
possession of the title-deeds as apparent fee-simple 
owner, executed the several mortgages under which 
the defendant claimed, and the defendant averred that 
he had no notice of the alleged fact (if fact it was) 
that the plaintiff’s father was only tenant for life. It 
was necessary, of course, for the plaintiff to have dis- 
covery of the deeds in order to show that they were 
in fact the title-deeds of jiortion of *the settled estate. 


App. Ca. 300, following S. C., 33 Ch. Div. 323. 
fjc) a L. C. I. 

(y) 9 ^ 
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and so to make out his claim to have them delivered 
up. Lord Eldon held that the defence was good, and 
under these circumstances dismissed the bill. But if 
the plaintiff had in such a case shown by his own 
evidence, without discovery to aid him, or if the de- 
fendant should unguardedly have admitted that the 
title-deeds in question were the title-deeds of the 
estate, the plaintiff would have had judgment for their 
delivery up, according to his legal right (2;). 

In Joyce v. De Moleyns {a) Lord Chancellor Sugdeh, The principle 
speaking of the ratio decidendi in W allu^yn v. LeCy ®*^^®*^* 
expressed himself as follows : — “ Suppose a tenant for 
“ life under a will with remainder over, and that the 
“tenant for life, being also heir-at-law of the testator, 

“ conveys the inheritance to a purchaser, without 
^ ‘ notice ; the remainderman must in such a case cstdb^ 

“ lish his title outside of this court as well as he can ; 

“and so with respect to title-deeds; for though the 
“ defendants can make no use of them and cannot 
“ maintain possession of them against the true owner, 

“ still in this court they have a right to say that they 
“ ought not to be compelled to deliver them up or to 
“ make discovery of them, having obtained them hoTid 
'‘'fide and without fraud.” 

So much for the rule of equity prior to the Judi- The principle, 

* far 

cature Acts. By and in consequence of the Judicature modified by 
Acts, the distinctions between courts of common law 
on the one hand, and courts of equity on the other 
hand has been abolished ; and complete relief is to be 
given in either class of court without any need of 
resorting to the other class of court; and upon the 
ground (and solely on the ground) of that fusion of the 


(2) /n rt Cooper, Cooper v. Veeey, 20 Ch. Div. 61 1 ; Mannere ▼. Mew, 
29 Oh. Div. 725. 

{a) 2 J. A L. 374. See also HecUh v. Cretdock, L. B. x8 Eq. 215 ; 
aud on appeal, 10 App. Ca. 22. 
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two jurisdictions, the House of Lords, affirming the 
decision of the court of appeal, and reversing what one 
would have thought the more correct decision of Mr. 
Justice Chitty, in the case of Ind v. Emmerson (5), 
have decided that the principle of the decision in Basset 
V. Nosworthy and the other old cases cited above is no 
longer applicable, but is obsolete and exploded; in 
other words, that the plea of purchase for value without 
notice, is no longer any defence (in an action claiming 
legal or equitable relief) to making discovery of the 
defen^nt’s title-deeds, for such discovery (it is said) 
is ancillary to the relief. And although one would 
rather have thought that the relief must be first estab- 
lished before anything in the nature of discovery could 
be ancillary thereto, — and that the discovery sought 
was antecedent (not ancillary) to such relief, — still 
it is useless arguing against the decision in Ind v. 
Emmerson; and apart from the great authority of the 
judgos who decided it, the decision itself is (it must be 
admitted) in perfect accordance with the rule (also 
now well established), that in an action of ejectment 
the plaintiff is entitled to have discovery of the defen- 
dant’s title-deeds, alleging of course some proper ground 
therefor (c). 

( 65 .) Originally Furthermore, the maxim had no application to cases 

juriidiction. where the Court of Chancery, concurrently with courts 
of common law, afforded legal relief, or even when it 
was asked for substantive equitable relief. Thus, in 
Williams v. Lambe (^, a widow filed a bill against 
a purchaser from her husband, claiming her dower ; 
the defendant pleaded that he was a purchaser of the 
estate for valu^ without notice of the vendor being 
married; the widow doubtless proved her marriage 

( 5 ) 33 Ch. Div. 323 ; 12 App. Ca. 300. 

(c) Lydl ▼, Kennedy f 8 App. Ca. 217 ; Kennedy v. ZycK, 9 App. Ca. 
81 1 and ae* Banford t. M*An%Uty, 8 App. Ca. 456. 

3 Bro. Q. C, 264. 
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and tlie seisin and death of her husband without any 
aid from the court in that behalf ; and that being so, 

Lord Thurlow overruled the plea, and granted her the 
relief she claimed, with subsequent discovery incidental 
thereto ; and the like decision was also given in a suit 
for tithes (e). 

Rule 3. Where neither the plaintiff nor the defen- (c.) Plaintifl 
dant has the legal estate or the best right to call for it, abl^tate 
but each has an equitable estate only, the court neither 
gave nor gives any aid or preference to either, but baWng equit- 
determines their rights by reference to their respective only, 
dates. 

This rule is well expressed in the words of Lord 
Westbury in Phillijps y.. Phillips (/): — “I take it 
“to be clear, that every conveyance of an equitable 
“interest is an innocent conveyance; that is to say, 

“ the grant of a person entitled in equity passes only 
“ that which he is justly entitled to, and no more. If, 

“ therefore, a person possessed of an equitable estate, 

“ the legal estate being outstanding^ makes an assurance 
“by way of mortgage, and afterwards conveys the 
“ estate to a purchaser, he can only grant to the 
“purchaser that which he has, namely, the estate 
“subject to the mortgage, and no more; the sub- 
“ sequent grantee takes only that which is left in the 
“ grantor. Hence grantees and encumbrancers claim- 
“ ing only in equity take and are ranked {scil, in the 
“ absence of exceptional circumstances) according to 
“the dates of their securities, and the maxim applies, 

“ Qui prior est tempore, potior est jure. The first 
“ grantee is potior, that is, potentior. He has a better 
“ and a superior, because a prior, equity.” 


(c) Collins V. Archer, "i Buss. A My. 284 ; see also Finch v. Shaw, 19 
Beay. 500; and Lord Westbiiry's remarka in Phillips v. Phillips, 8 
Jur. N, S. 145 ; lo W. R. 237 ; 31 L. J. Ch. 321 ; 5 L. T. N, S. 655, 
(/) Supra; and see Harpham y. ShcMoeh, 19 Cn. Diy. 207. 
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KiiUc^ of &rBt Moreover, m cases falling within this third rule, 

^iwamoranoe ... * • . • i n i 

immaterial. quite immaterial whether the subsequent encum- 

brancers, at the time they took their securities and 
paid their money, had notice of the first encumbrance 
or not. Thus in Ford v. White (y), where property 
in Middlesex was mortgaged to A., and afterwards to 
B., and subsequently (with notice of B/s encumbrance) 
to 0., and 0. registered his mortgage before B., and 
afterwards assigned it to D., who had no notice of B.’s 
mortgage, — it was held that as C.’s interest was equit- 
able, he could not, by assigning it to D. without 
notice, put D. in a better situation than himself, and 
consequently that D. was not entitled to priority oyer 
B., — the prior registration by C. notwithstanding. 
But, semble, in such a case, if the property were in 
Yorkshire, the priorities between B. and C. would now 
(in the absence of actual fraud) be determined ex- 
clusively by the dates of the registration of their 
' respective securities : and if so, D. would now, as the 
assignee of 0., have priority over B. (7t). 


(d.) Plaintiff 
fiaving an 
eqmtjr merely, 

aitate, defen> 
dant having 
both 
aqoitable 
eatatea. 


Ftde 4 . Where there are circumstances that give 
rise to an equity,” as distinguished from an ‘‘ equitable 
; ” for example, an equity to set aside a deed 
for fraud, or to correct it for mistake or accident, and 
the purchaser under the instrument puts forward the 
plea of purchase for valuable consideration without 
notice of the mistake or fraud, and proves such plea, 
the court will not interfere. Thus, in Sturge v. Starr 
(t), where a man, already married, performed the cere- 
mony of marriage with a woman, and then he and she 
assigned her life-interest in a trust-fund to a purchaser, 
it was held that, though she might not have executed 
such an instrument had she been aware of the fraud 


16 Beav. 120. 

(A) 47 k 4S Viot. c. 54, SB. 14, 15, stated i»/ra, p. 32. 

{%) 2 My. A K. 195 ; aud see Ear^ham v. SkaeUock, 19 Oh. Div. 207. 
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practised upon her, yet that that fraud could not affect 
the rights of the defendant who was a hondi fide 
purchaser. This female had, doubtless, the strongest 
equity possible ; but that equity, however strong in se, 
was no equity as against the purchaser, who was inno- 
cent of the fraud. 

In connection with the same third and fourth maxims, The doctrine 
and in order to complete our understanding of them, 
it remains to consider the doctrine of Notice, and its 
effect in equity, as between successive purchasers or 
mortgagees. Now no equitable" doctrine is better 
established than this, that the person who purchases 
an estate, although for valuable consideration, after 
notice of a prior equitable estate or right, makes himself 
a maid fide purchaser, and will not be enabled, by 
means of the legal estate or otherwise, to defeat such PurchaBer^ 
prior equitable interest. Thus, in Potter v. Sanders (h), prior claim, a 
it was held that if a vendor should contract with two 
different persons successively for the sale to each of claim, 
them of the same estate, and if the party with whom 
the second contract was made had notice of the first 
contract^ and notwithstanding completed his contract 
by taking a conveyance of the legal estate in pursuance 
of his second contract, the court would, in a suit for 
specific performance by the first vendee against the 
vendor and second purchaser, decree the latter to 
convey the estate to the plaintiff. And again, in In 
re A. D, Holmes (Z), where a second encumbrancer on 
a fund in court had notice of the first encumbrance 
thereon at the time of taking his security, and after- 
wards obtained a stop-order on the fund before the 

first encumbrancer had done so, the court held that the 

• •! 

second encumbrancer did not thereby obtain priority. 


(jfc) 6 Hare, i. 

(?) 29 Ch. Div. 786 ; and bp« In re Oeneral Horticultural Co., ex 
parte WhUelwiute, 32 Ch. Div. 512. / 
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And to such an extent has the effect of notice been 


allowed to prevail, that the equitable doctrine has even 
infringed upon the policy of the Registration Acts. 
Thus, in Le Neve v. Le Neve (m), where lands in 
a register county, t.e., in Middlesex, settled on a first 
marriage by a deed which was not registered, were 
settled upon a second marriage, with notice of the 
former settlement, by a deed which was registered 
pursuant to the Registry Acts, it was held that the 
former settlement should be preferred in equity to 
the latter settlement. Still it always required and 
(in Middlesex) it requires a very strong case to get 
over the effect of the Registry Acts, express notice 
amounting to fraud being required, and merely con- 
structive notice not being sufficient (n). Also, as 


Landi in York- regards lands in Yorkshire, it has latterly been pro- 
efEeot Yorkshire Registries Acts, 1884 (0), 

registration. registered assurances shall have priority inter 


se according to the dates of the registration thereof, 


and that the priorities given by the Act shall have 


full effect in all courts, and shall not be affected 


by actual or constructive notice, except in cases of 
actual fraud (sec. 1 4) ; and the provision contained in 
the principal Act that the registration should consti- 
tute actual notice (sec. 15), has been repealed by 
the second Amending Act of 1885 (p) ; and there- 
fore now in all cases these registered assurances 
will (in the absence of actual fraud) be on the 
same footing as registered judgments (q ), — taking 
rank inter se according to the dates of their respec- 
tive registrations without reference to any question of 


(t»)2 L. C. 3^ 

(n) Lee v. 24 W. R. 106 ; and, on appeal, 942 ; 45 L. J. 

Ch. 43 ; Bradle^y. Riches^ 26 W, R, 910 ; 9 Ch. Div. 212. 

(o) 47 k 4$ Ywt. 0. 54, amended by the stat. 48 Viot. c. 4, and 48 
k 49 Viot €. 26 . 1 

(p) 48 A 49 Viet 0. 26. 

(g) Ralmion Woodward, 4 Be G. A Sm. 562 ; and eee Proetar t. 
Z Brew. “ 
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notice ; a prior document of a registrable nature, 
being and remaining unregistered, will therefore not 
be able to prevail against a subsequent document of 
a registrable nature which is duly registered. Still 
an unregistered equity of which the subsequent regis- j 
tered purchaser has notice would prevail against him, ; 
if it would be a fraud on his part not to hold his ‘ 
registered title subject thereto (r). 


It has long been settled, that if a person purchases i /SfgcM*, — sub- 
for valuable consideration with notice,' /ro??i a 
who bought without notice, the second purchaser 
(provided he obtain the legal estate or have the notice, 
best right to call for it) shelter himself under the 
first purchaser : for otherwise the first or bon(i fide 
purchaser would be unable to deal with his property^ 
and the sale of estates would be very much clogged.1 
And conversely, it has also long been settled that, if 
a person who buys with notice sells to a bond fide Or aub-pur- 
purchaser for valuable consideration without notice, lout notice, 

the latter may protect his title: e.g., where, as vendor bought 
Harrison v. Forth (s), A. purchased an estate with with notice, 
notice of the plaintiff’s encumbrance which was equit- 
able, and then sold it to B., who had no notice, and 
B. afterwards sold it to 0., who had notice, the 
court held that, though A. and 0. had notice, yet ^ 
as B. had no notice, the plaintiff could not be relieved 
against, the defendant C. But of course this rule is 
inapplicable where the sub-purchaser has only the 
equitable estate (t), or where the prior encumbrancer 
has the legal estate. 


A purchaser for valuable consideration of an estate, Notice of 
even with notice of a voluntary settlement, will not be 


(r) Le Neve t. Le Neve, supra ; White v. Neaylon, ii App. Ca. 171. 
( 9 ) Free. Oh. 51 ; and see Atty, •General t. Biphoaphated Guano Co,, 
II Ch. Div. 327. 

(() Ford V. White, 16 Bear. 120 ; Harpham v. ShaekJock^ 19 Ob. Dir, 
207. 


0 
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does not affect 

aubieqaent 

purcbager. 


Wbat oonati- 
tutei notice. 


Actual notice. 


Conatruotive 

nqtioe* 


^ected by it, even tboagh such voluntary settlement 
be in itself free from fraud, or be even meritorious as 
a provision for relations (u). This is a consequence of 
the words of the statute 27 Eliz., c. 4, against fraudu- 
lent conveyances, a statute which is more fully dealt 
with hereafter. 

Notice is either actual or constructive, but there is 
(in general) no difference between them in their con- 
sequences (v), although in exceptional cases (as has 
just been pointed out) constructive notice may not 
always have the effect of actual notice (x). 

I. As to actual notice, it suffices to say, that in 
order to make if binding it must be given by a person 
interested in the property, and in the course of the 
negotiations (y), and to a person in his official capacity 
(2 ) ; and vague reports from persons not interested in 
the property or given to a person in his private and 
not in his official capacity (z) will not amount to 
actual notice ; and ' further, a mere assertion of title 
in some other person, or a mere general claim of title 
by some other person, does not amount to actual 
notice of such other title (a). But if the knowledge, 
from whatsoever source derived, is of a kind to operate 
upon the mind of any rational man, or man of business, 
and to make him act with reference to it, then it will 
amount to actual notice, and be sufficient to fix his 
conscience (h). 

I 2. Constructive notice, on the other hand, is in its 
nature no more than evidence of notice, the weight of 


(tt) BucHe V. Mitchell, 18 Ves. 100. 

(v) Proitet V. Rice, 28 Beav. 68. 

(«) Pp. 32, 33, 

(y) Barmart v. Greetuthiddi, 9 Moo. P. C. 18, 

(*) SoeUU OifUrale t. Tramways Union Co,, 14 Q. B. D. 424. 

(a) Sugd. V. k P. 755, 

(h^^yd y. Bankit L, B. 3 Ch. 488 ; and aee Arden v. Arden^ 29 
Cb, “““ 
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the evidence being such that the court imputes to the 
purchaser that he had notice (c). In Jones v. Smith Jones v. smith 
(d), Wigram, V.O., thus expressed himself upon the tTv^Totke^of 
subject: — I believe I may, with suflScient accuracy 
“for present purposes, assert that the cases in which 
“ constructive notice has been established resolve 
“ themselves into two classes. Firstly, cases in which 
‘ ‘ the party charged has had actual notice that the i. Where 
“ property in dispute was in fact charged, encumbered, 

“or in some way affected, and the court has thereupon 
“bound him with constructive notice of facts and ^otice of other 
“ instruments to a knowledge of which he would have 
“ been led by an inquiry into the charge, encumbrance, 

“ or other circumstance affecting the property, of which 
“ he had actual notice ; and, secondly, cases in which 2. wi>erein- 
“ the court has been satisfied, from the evidence before pSy^avoided 
“ it, that the party charged had designedly abstained 
“ from inquiring, for the very purpose of avoiding 
“ notice,— a purpose which, if proved, would clearly 
“ show that he had a suspicion of the truth, and a 
“ fraudulent determination not to learn it. But if 
“ there is neither on the one hand actual notice that 
“the property is in some way affected, nor on the 
“other hand any fraudulent turning away from a Kut mere want 
“ knowledge of facts which the res gestoe would suggest not construL 
“to a prudent mind, but there is merely want of 
“ caution, as distinguished from fraudulent and wilful 
“ blindness, then the doctrine of constructive notice 
“ will not apply ; the purchaser will, in equity, be 
• “ considered, as in fact he is, a "bond fide purchaser 
“ without notice.” 


As an illustration of the first of these two kinds tmotiva 
constructive notice may be cited the case of Bisco v. notio«. 


(c) Plumb V. Fluittf 2 Anst. 438 ; Henderson v. Graves, 2 E. A A. 9, 

(d) I Hare, 55 ; and see Williams v. Williams, 17 Cli. Div. 437. 
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Earl of Barhury (e). In that case, a person purchased 
with actual notice of a specific mortgage ; the deed 
creating this mortgage referred to other encumbrances. 
Hdd^ that the purchaser, knowing of the mortgage, 
ought to have inspected the deed, and that would 
have led him to a knowledge of the other deeds, and 
in that way the whole case must have been discovered 
, by him (/). As an illustration of the second of the 
two kinds of constructive notice may be cited the 
case of Birch, v. Ellames {g). There the title-deeds 
of an estate were deposited with the plaintiff as a 
security for his demand. The defendant, fourteen 
years after, upon the eve of the bankruptcy of the 
mortgagor, took a mortgage ; he had notice of the 
deposit with the plaintiff, but avoided inquiring the 
purpose for which it was made. The court decreed 

Example of for the plaintiff iji). And in explanation of what 

mere want ■ -i • .i x j. 

ofoautiou. the court considers mere want oi caution not amount- 
ing to constructive notice, it may be mentioned that 
the mere absence of title-deeds has never been held 
sufiicient 'per sc to affect a person with notice, if he 
has bond fide inquired for the deeds, and a reasonable 
excuse has been given for the non-delivery of them ; 
for in that case the court cannot impute fraud or gross 
and wilful negligence to him (i). But the court will 
impute fraud or gross and wilful negligence to a person 
dealing respecting an estate if he omits all inquiries 
as to the title-deeds (k). 

A lessee has constructive notice of his lessor’s 


(c) I Ch. Ca. 287. See also National Provincial Bank v. •Tocibon, 
33 Oh. Div. j. 

^/) Ware v. Egmont^ 4 De. G. M. & G. 473. 

\g) 2 Anstr. 427. 

(a) WkvtibreQd v. Jordan, i Y. k, C., Ex. Ca. 303. 

(t) AlUvn V. Knight, 5 Hare, 272 ; Hewitt v. Looeemore, 9 Hare, 449 ; 
Spencer v. Clarke, 9 Ch. Div, 137. 

(A;) WcfTthington v. Morgan, 16 Sim. 547. But diatiiiguUh Lee v. 
Clutton, aupra. 
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title (J ) : for if a man who purchases a fee-simple is Lewee 
bound to look into the title in a regular way, so also 
is a man who takes a lease for looo years or for ^®**°^’* 
twenty-one years or any other lease. The notice which 
affects lessees is usually notice of some restrictive 
covenant affecting the lessor's title ; and the most 
express statement made by the lessor to the lessee that 
there are no such restrictive covenants will not save 
the lessee from being affected with constructive notice 
of them, if there are any {m). Before the Vendor and 
Purchaser Act, 1874, the lessee frequently stipulated 
not to look into the lessor’s title, and since that Act 
he cannot look into that title unless he expressly 
stipulate to see it ; but in either case, his not looking 
into the lessor’s title amounts to the same 'thing as 
closing his eyes to avoid inquiry, ‘and although he 
is or may be neither fraudulent nor negligent in so 
doing, still he must take, the consequence of the con- 
structive notice which the law imputes to him in such 
a case {n). 


Also, knowledge by the purchaser that the land is 
in the occupation or tenancy of any one is constructive 
notice of the terms of such occupation or tenancy, so 
far as such terms may affect the land (0) ; also, know- 
ledge by the purchaser that the tenants in occupation 
pay their rents to some particular person other than 
the assuming vendor, is constructive notice of the right 
or title .of such other person, of whatever quality or 
worth such right or title may prove to be — unless, 

of course, the usual effect of such notice should be 
otherwise got rid of. 


.Notice of occu- 
pation or ten- 
ancy, — effect 
of. 


(f) Fitlden v. Slater^ L. R. 7 Eq. 523. 

{m) Patnnan v. Harlandj 17 Cb. Div. 353. 

(n) Patman v. Harland, supra ; and disting. Carter v. WUliamBf L. 
9 Eq. 678 ; and Alien v. Secicham, 1 1 Oh. Div. 790. 

(o) Danida v. Davison^ 16 Veg. 249. 

Ip) Bailey v, Richardaony 9 Ha. 734 ; Knight v, Bowyer, 2 De. G. k 
Jo. 
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3. Kotice to 

notice to prin* 
ti— wnen 
when not. 


There is also a third species of constructive notice, to 
wit, notice to the agent, which is sometimes held to be 
constructive notice to his principal ; and this is gener- 
ally so where the same agent is concerned for both 
vendor and purchaser (q). But the imputation of con- 
structive notice being in this case merely a presump- 
tion of fact, arrived at by the court upon the evidence, 
it is manifest that such a presumption may be rebutted, 
e.g,, by showing that the agent was designing a fraud, 
the success of which required that he should not com- 
municate to the principal the notice which he himself 
had or which he himself received (r). Moreover, notice 
to counsel, agents, or solicitors, in order to affect in 
equity their several principals, must be notice of some- 
thing which they could be reasonably expected to re- 
member and to mention ; and it is commonly said, 
therefore, that the notice must have been given or 
imparted to them in the same transaction ; but if one 
transaction is closely followed by and connected with 
another, then the second transaction will usually be con- 
sidered the same transaction. Thus, in Fu ller v. Benei t 
(s), it appeared that after the commencement of a treaty 
for the sale of an estate by A., and the purchase of it 
by B., A. agreed to give C. a mortgage on the estate as a 
security for an antecedent debt, and notice of the agree- 
ment with 0. was given to the solicitors of B., the intend- 
ing purchaser: The treaty for the intended sale by A. to 
B. afterwards ceased to be prosecuted for five years ; 
and A. then died, and B. purchased the estate from the 
heir and devisee of A., and conveyed it in mortgage to 
D. The same solicitors were concerned for B. from 
the. commencement of the treaty with A. until the 


(gr) Ze Neve v. Le Neve^ 2 L. C. ; Spencer v. Topham, 2 Jur. N.S. 
865 ; ftnd Sc^m Walden Building Society v. Bayner, 10 Ch. Div. 
69}S (notice to solicitor of mortgagees) j and Mallows t. Lloyds 39 Ch. 
Dir. 686 (retiring and new trustee ). 

(r) Alien r. Lord Southamptc/n^ Banfather*s daimy 16 Ch. Dir. 178 ; 
Cave V* CavSy 1$ Oh. Dir, 639. 

(s) 2 Hare, 394. And see Conveyancing Act, 1882, 8..3. 
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final purchase of the estate, and for D. in the business 
of the mortgage. It was held, under the circumstances 
of the case, that B. and D. had, through their solicitors, 
constructive notice of the agreement with C. 

And again, the notice must be of something which Duty of agent 
an agent could be reasonably expected to mention as 
well as to remember ; that is to say, the knowledge 
must he so material to that transaction as to make it 
the DUTY of the agent to communicate it to his principal. 

Thus, in Wylie v. Pollen {t), Lord Westbury, 0 ., said 
that the transferee of a first mortgage would not be 
affected by his solicitor’s knowledge of an encumbrance 
subsequent to the first mortgage, so as to prevent the 
transferee from making further advances, such know- 
ledge not being material to the business of the transfer, 
for which business alone the solicitor acted. 

It has now been provided generally by the Convey- ConstmctWe 
ancing Act, 1882 (t^), that a purchaser shall not be/^nd'er the Con- 
affected by notice, unless the instrument or thing 
within his own knowledge, or would have come to his 
knowledge if reasonable inquiries and inspections had 
been made by him, or unless in the same transaction 
it has come to the knowledge of his counsel as such, or 
of his solicitor or other agent as such, or would have 
come to the knowledge of his solicitor or other agent 
as such if reasonable inquiries and inspections had 
been made by such solicitor or agent ; but the Act is 
merely an expression of the rules of equity above 
stated, when these rules are fully understood (v). 

5. He who seeks equity must do equity. 

{t) 32 L. J. (Ch.) N.S. 782 ; and see Bradley v. BicheSj 9 Cb. Div, 

212 ; KetUeweU v, Wataorif 21 Ch. Div, 685 ; 26 Ch. Div. 501 ; and 
Conveyanoing Act, 1882, s. 3. 

(«) 45 & 46 Viet. c. 39. See In re Coueine, 31 Ch. Div. p. Ji* 

(v) She field v. London Joint Stoeh BardCt 13 App. Ca. 333. 
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S. He who 
■eoks equity 
must do equity, 
—illustrations 
of this maxim ; 


(a.) Married 
woman’s 
equity to a 
settlement. 


(6.) Person 
standi]^ .by 
must giTe 
oompensatiom 


6. He who comes into equity must come with clean 

hands. 

7. Equity aids the vigilant, not the indolent; in 

other words, — Delay defeats equities. 

I 

These three maxims may be viewed as together 
illustrating the great distinctive and governing prin- 
ciple of equity, that nothing can call forth a court of 
equity into activity but conscience, good faith, and 
personal diligence. 

5. In illustration of the maxim, “He who seeks 
equity must do equity,” may be mentioned the rales 
which used to govern, and which (so far as they have 
room to operate) still govern, what is termed the 
wife’s “ equity to a settlement.” The general rule of 
the old common law was, that when a woman married, 
all her property (not being settled to, or otherwise 
belonging to her for, her separate use) passed to her 
husband ; and therefore all her choses in action which 
he could reduce into possession without the aid of a 
court of equity, and also all her things in possession, 
he might realise and take to his own use absolutely ; 
blit the moment he was obliged to ask the assistance 
of a court of equity for that purpose, the court would 
only aid him on conditions; and the moment the 
husband came into court, the court told him, “We 
“ will help you to get the money on condition that you 
“ make a fair settlement out of it for the benefit of 
“your wife and children, and otherwise we will not 
“ aid you at all” 

Another illustration of the same maxim is, where 
a person having a title to an estate stands by and 
knowingly suffers some third person who is ignorant 
of his title to expend money upon the estate, either in 


(«) Sturgis v. CkampneySf 5 My. k Or, 105. 
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baildings or in other improvements, and then after- 

* 

wards asserts his title to the estate, together with the 
buildings or improvements. ‘Upon proving his title, 
judgment would, of course, have been given for him 
at law, without any compensation for the buildings 
and improvements executed by the defendant ; but in 
equity, and now also in a court of law, such third 
person would be entitled to be indemnified for his ex- 
penditure, either by pecuniary compensation or other- 
wise ; e,g., if ho were a lessee under a defective lease, 
by a confirmation of his title (y). 


6. In illustration of the second of the three kin- 6- He ylio 
dred maxims, viz., He who comes into equity equity must 
tome with clean liands^^ may be cited Overton v. Banister 
(2!), where an infant, fraudulently concealing his age, 
obtained from his trustees part of a sum of stock to 
which he was entitled on coming of age; and when of' 
age, a few months after, he applied for and received the 
residue of such stock, and then afterwards instituted 
a suit to compel the tmstees to pay over again the 
portion of stock improperly paid during minority ; but 
the court held that the concealment of age was a 
fraud on the part of the infant, and that neither him- ; 
self nor his assignees could enforce payment over again i 
by the trustees of the stock paid during the mino-» 
rity (a). 


7. The doctrine expressed in the third of the three 7. Delay da- 
connected maxims, viz., Belay defeats equities f or 
(as it is otherwise expressed) Equity aids the vigilant, maxim. 
not the indolent f may be briefly summed up in the lan- 
guage of Lord Camden in Smith v. Clay ( 5 ) : — “A court 


HaUett to Martin^ 24 Cli. Div. 624 ; J2 & 13 Viet. c. 26 ; and see 
Ramsden v. Dyson^ L. R. i H. L. 129 ; Powdl v. ThomdSf 6 Ha. 300. 
(«) Hare, 503. 

<a) Savage v. Foster, 9 Mod. 35 ; Ndson v. Stocker , 4 De G. & Jo. 

458, 464* 

(b) 3 Bro. C. 0 . 640 note. 
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‘‘ of equity, which is never active in reKef against con- 
science or public convenience, has always refused its 
“ aid to stale demands where the party has slept upon 
“ his rights for a great length of time. Nothing can 
call forth this court into activity but conscience, good 
‘ “ faith, and reasonable diligence ” (c). And it may 
be added, that even a comparatively short period of 
delay, not satisfactorily accounted for, also tells heavily 
against a plaintiff in equity. But laches is not readily 
imputable to reversioners (d). 


8. Equality 8. Uqualitij is equity, or equity delighteth in 
UiiMhiScwg of equality. This maxim is perhaps nowhere so clearly 
thig maxim : illustrated as in the case of joint purchases and joint 
mortgages. If two persons advance and pay the 
purchase-money of an estate in equal portions, and 
^take a conveyance to them and their heirs, it con- 
stitutes a joint-tenancy at law, that is, a purchase by 
them jointly of the estate with the chance of survivor- 
ship ; and, of course, on the death of one, the survivor 
will at law take the whole estate ; and in such a case, 
^that is the rule also in equity. But wherever circum- 
stances occur which a court of equity can lay hold of 
to prevent the incident of survivorship, the court will 
readily do so; for joint-tenancy is not favoured in equity. 
(a.)j^rohase- Thus, in Lake v. Gibson (e), it was laid down, that where 
two or more purchase lands, and advance the purchase- 
money in unequal shares, and this appears on the deed 
itself, the mere circumstance of the inequality in the 
sums respectively advanced makes them in the nature 
of partners ; and however the legal estate may survive, 
yet the survivor will in equity be considered as a 
trustee for the other, in proportion to the sum advanced 
by him, and of course a trustee also for himself in pro- 


mon«y 
iidvaTioed in 


(«) Wright V. Vandcrpiankf 2 K. A J. i, 8 De G. M. A G. 133 ; 
Laver v, FiMer, 32 Beav. i ; Strange v. Fookt^ 4 Giff. 408. 

{d) Life AtsoeitUion of, Scotland v. SiddeUt 3 De G. F. A Jo. 271. 
le) I L. C. 198. 
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portion to his own original share. ** Where the parties 
“ advance the money equally, it may fairly be presumed | 

“ that they purchased with a view to the benefit of sur- ) 

“ vivorship ; but where the money is advanced in unequal i 
“ proportions, and no express intention appears to bene- 
“ fit disproportionately either of them, or especially the : 

“ one advancing the smaller proportion, it is fair to pre- j 
“ sume that no such intention existed ’’(/). So, again, 
if two persons advance a sum of money, whether in equal^}J>^ Mon^y 
or in unequal shares, by way of mortgage, and take the/ mortgage,— in 
mortgage to them jointly, and one of them dies, the 
survivor shall not in equity have the whole money due! 
on the mortgage ; but the representative of the deceased: 
mortgagee shall have his proportion as a trust ; for thet 
mere circumstance that the transaction is a loan (and} 
not a purchase) is considered by the court to repel the 
presumption of an intention to hold the mortgage as a 
joint-tenancy {g), and there could have been no original 
intention in such a transaction to eventually acquire 
the land itself ; nor will the court treat the mortgage 
as joint, although it should contain an express clause 
to the effect that the money belongs to the lenders 
on a joint account (A). 


9. Equity looks to the intent rather than to 9- Equity looks 
form , — Although this principle, even before the recent Jathw thim * 
fusion of law and equity, was fully recognised in the 
common law, yet it was in equity that it received its thia maxim, 
fullest application. Equity would in no case permit 
the veil of form to hide the true effect or intention of the 
transaction , — non quod dictum sed quod factum insrpicien-^ 
dum est. Thus, it is a well-known rule that equity ‘ 
will in general relieve against a penalty or a forfeiture ; 
e,g,, if it is satisfied that the sum of money specified 


(/) Sugd. V. & P. 697, I L. C. 205. 

(ff) JRtffden v. VaUier, 2 Ves, Sr. 258 ; Motley v. Bivd^ 3 Ves. 361* 
(A) /n rt Jackson, Smith v. Sihthorpe, 34 Ob. Div. 732. 



44 


THE MAXIMS OF EQUITY. , 


in a bond is penal, it will refuse to enforce payment 
thereof in full, even though the padiies may expressly 
state in the bond that the specified sum is not by way 
of penalty, but is to be held as the ascertained or 
“liquidated damages” for breach of the condition of 
the bond. To this maxim may be referred also the 
equitable doctrines that govern mortgages, and no- 
where perhaps more than in these was the ancient 
divergence of equity from the common law so strongly 
and clearly exhibited (i). 


io.^Bquity ’^ 10. Equity holes on that as done which ought to 

as done which have been done .'* — The true meaning of this maxim is, 
that equity will treat the subject-matter of a contract, 

thSi*imi!xim°^ as to its consequences and incidents, in the same 
manner as if the act contemplated in the contract 
of the parties had been completely executed. But 
equity will not thus act in favour of all persons, e.g., 
not in favour of volunteers (Z;), but only in favour 
of a limited class of persons, chiefly purchasers for 
value, whom equity regards with considerable affec- 
tion. Thus all agreements are considered as performed 
which are made for a valuable consideration, in favour 


I of persons entitled to insist upon their performance, 
i They are to be considered as done at the time when, 
according to the tenor thereof, they ought to have 
been done ; and for most purposes they are deemed 
to have the same consequences attached to them as 
I if they were completely executed (Z). And so also 
: money by deed covenanted, or by will directed, to 
I be laid out in land, is treated as already land in 
! equity, from the moment that the deed and will 
’ respectively take effect ; and conversely, where land 


(i) Peachy v, Duke of Somerset, 2 L. 0 . iicx>. 

(k) Je^eys v. Jeffreys, Cr. & Phil. 138 j Chetwynd v. Morgan, 31 Ch, 
Div. 596. 

{ 1 ) Walsh T. Lonsdale, 21 Ob. Div. 9 ; Swain v, Ayres, 21 Q. B. D, 

2S0. 
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is by agreement contracted, or by will directed, to 
be sold, it is considered and treated as money. This 
maxim will be fully exemplified under the head of 
Conversion, hereinafter considered in Chapter ix. of 
this book. 

• II. “ Equity imputes an intention to fulfil an ohli^ n. Equity 
gation ^ — Where a man is bound to do an act, and he \ 
does one which is capable of being considered as done 

gatwu, — iL-w 

in fulfilment of his obligation, it shall be so construed, tration of this 
because it is right to put th^ most favourable construe- 
tion on the acts of others, and to presume that a man 
intends to be just before he is generous (m). Thus if, 
on his marriage, a husband covenants to pay to the . 
trustees of the marriage settlement the sum of .£^2000, ’ 
to be laid out in land in the county of D., and to be : 
settled upon the trusts of the settlement ; and if the ‘ 
husband never pays the money to the trustees, but^ 
after the marriage he himself purchases land in the ; 
specified county, and takes a conveyance thereof to; 
himself in fee, and then dies intestate, without bring- 
ing the lands into settlement, — ^there the purchased, 
lands will be considered as purchased by the husband 1 
in pursuance of his covenant, and will be liable to the 
trusts of the settlement (n). Under this maxim the 
doctrines of Satisfaction and Performance in equity, 
and which are both hereinafter considered in Chapter 
xii. and xiii. of this book, find their places. 


12. Equity acts in personam.” — This is a maxim 12. Equity acts 
of equity, and which is principally, 11 not exclusively, —illustration 
descriptive of the procedure in a court of equity, and maxim, 
is not otherwise a maxim or principle of equity itself. 


(m) 2 Sp. 204. 

(n) Sowden v. Sowden, 1 Bro. 0 . C. 582. 
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The maxim is one of very great importance to the 
student to understand, and its explanation and illustra- 
tion may be very useful. In the case of Fenn v. Lord 
Baltimore (o), which was a suit regarding land in the 
United States (scil. beyond the jurisdiction of the 
English Court of Chancery), Lord Chancellor Hard- 
wicke stated (in effect) as follows : — 

“ The strict primary decree in this court, as a court 
“of equity, is in 'personam; and although this court 
“ cannot (in the case of lands situate without the 
“jurisdiction of the court) issue execution in rem^ e.g., 
“by elegit, still I can enforce the judgment of the 
“ court which is in personam by process in p)(^rsonam, 
“ e.g.j by attachment of the person when the person 
“ is within the jurisdiction, and also by sequestration 
»“ so far as there are goods or lands of the defendant 
j“ within the jurisdiction of the court, until the defen- 
l“dant do comply with the order or judgment of the 
I “ court, 'which is against himself the defendant per-^ 
“■ sonally, to do or cause to he done or to abstain from 
“ doi'ng some actJ* And agreeably with the judgment 
of Lord Hardvdeke in this case, the court is in the 
habit of entertaining actions, and giving, judgment 
therein, for accounts and discovery of rents and pro- 
fits, and for specific performance and injunction (p), 
and for foreclosure of mortgages {q\ and for the 
execution of conveyances, &c., regarding lands situate 
abroad, and whether within the Queen’s dominions or 
not; but no such actions can be entertained if the 
very title itself to the lands is in question (r), for that 
is a question exclusively appropriate for the law of 
the foreign country in which the property is situate 
(soil, the lex loci rei sites). The maxim at present 


(c) I Ves. 444*; 2 L. C. 837. 

Ip) parte Pollwrdf i Mont. & Ch. 239. 

\q) Toiler v. Carteret, 2 Vern. 494 ; and gee Paget v. Ede, L. R. 18 
Bq. 1 18; CUyer v. Fineh^ 5 H. L. Oa. 905. 

(r) In rt ffawthome, Oimkam v. Mauey, 23 Oh. Biv. 743. 
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under discussion was also the foundation of the juris- 
diction of equity to restrain actions at law (s), as will 
be hereafter more fully explained in the Chapter on 
Injunctions. 


(fl) Earl of Oxford's Case, i Ch. Rep. i ; 2 L. C. 548. 
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PART IT. 

THE ORIGINALLY EXCLUSIVE 
JURISDICTION 


CHAPTER I. 

TRUSTS GENERALLY. 

Prior to the Statute of Uses, a simple gift of lands to 
a person and his heirs, accompanied by livery of seisin, 
■was all that was necessary to convey to that person an 
estate in fee- simple in the lands, and no consideration 
was necessary for the completeness of the gift at law ; 
(and in those days no estate was known excepting only 
the estate at law. However, about the close of the 
rfeign of Edward III., a new species of estate unknown 
to the common law sprung into existence, and in this 
wise, namely : the Statutes of Mortmain having pro- 
hibited lands from being given for religious purposes, 
the lawyers (true to their constant habit) hit upon a 
means of evading them, the device being that of taking 
grants or making feoffments to third persons to the use 
I of the religious houses (a) ; and in process of time 
such grants or feoffments to one person to the use of 
another became usual even where no question of reli- 
gion entered. In law, the person, and he only, to 
whom the seisin was delivered, was considered the 

owner of the land ; in equity, however, the Chancellor, 

> ■■ — ■■■ 


(a) 2 BL Com. 328. 
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in th0 exercise of Lis jarisdiction over the consoience, Chancellor’s 
held that the mere delivery of the possession or seisin iver 
to a feoffee was not at all conclusive of the right of 
the feoffee to enjoy beneficially the lands of which he 
was enfeoffed. Equity was unable, it is true, to take 
from such feoffee the title which he possessed at law, 
because equity never sets aside, however much it may 
avoid, the law ; but equity could and did compel the 
feoffee to make use of his legal title for the benefit 
of the persons who had the better claim to the benefit 
thereof. Thus, if A. conveyed land to B. to the use 
of 0., this declaration of the use charged the conscience 
of B., although it did not attach to the laTid itself;/ 
and therefore, if B. refused to account to his cestui que Usea not re- 
use \ix,y he to whose use the property was conveyed, 
viz., C.] for the profits, this was a breach of confidencej 
on the part of B., for which the common law indeed! 
gave no redress, not recognising 0. at all, but only B., 
as the owner of the land (&), but for which the Couit! 
of Chancery did give C. redress, extorting a disclosure 
from B. upon his oath of the nature and extent of the Usea recog- 
confidence reposed in him, and enforcing a strict 
charge of the duties of his trust; and from the period | 
when the right of 0. became thus cognisable in the 
Court of Chancery, C. became in fact the equitable or 
true .and beneficial owner, and B. remained merely the 
legal owner. 


By the introduction of the device of uses, many of Opportumtiea 
the rules and incidents of property were m danger ©f the uae. 
of being defeated ; e.g., the factious baron might vest 
his estate at law in friends,, and afterwards commit 
treason with impunity; and the ordinary proprietor, 
adopting the same precaution, might enjoy and also 
dispose of the beneficial interest, regardless of his 
lord and regardless also of the common law (c). But 


{b) 4 Edw. IV. 

(o) Intro. 34, 35. 


D 
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the legitimate advantages arising from the use were 
very great ; and among the benefits so conferred upon 
the landowner, the power of disposing of his lands by 
will, a power properly incident to ownership, was one 
of the most valuable and important ; for while the land 
itsplf was not devisable, the use of the land was so ; 
and the legal owner was bound in equity to observe 
the testamentary destination of the use (d). 


Statute of The inroads which uses had made, and were still 
Vni.,^c. io!~ making, on the ancient law of tenure, at length induced 


use into the 
legal estate, 
t.e., land at 
law. 


the Legislature to pass a statute for their regulation, 
viz., the famous Statute of Uses (e). By this statute 
it was enacted, that where any person or persons shall 
stand seised of any lands or other hereditaments to the 
use, confidence, or trust of any other person or persons, 

. the persons that have any such use, confidence, or trust 
Kby which were meant the persons beneficially entitled) 
ishall be deemed in lawful seisin and possession of the 
^same lands and hereditaments for such estates as they 
have the use, trust, or confidence. In other words, 
the me became converted into the land ; the use by 
virtue of the statute was the land; and it did not 
matter for this purpose whether the use was expressed 
, in words, or was merely implied by a court of equity 
! from the circumstances of the case, as it would .have 
ibeen from the absence of consideration moving from 
Express u«e. the feoffee. Thus, supposing a feoffment made to A. 
j and his heirs to the use of B. and his heirs. A., who 
would before the statute have had an estate in fee- simple 
j at law, now takes no permanent estate, but is by virtue 
of the statute a mere conduit-pipe for conveying the 
legal estate to B. ; for B. shall now, having the use, be 
deemed in lawful seisin and possession of the lands — 
In other words, shall have the land or legal estate* 
and not merely the beneficial estate. Again, supposing 
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a feoffment made by X. to A. and bis heirs simply, .a. Resulting 
without any expression of the use, and without anyj'^^ 
consideration, X., the feoffor, would in this case, before 
the statute, have been held in equity to have the use| 
by implication for want of any valuable considerationj 
to pass it to the feoffee, and for want of any express usei 
to vest it in the cestui que use; therefore, after the| 
statute, X., the feoffor, having the implied use, was/ . 
deemed in lawful seisin and possession of the land 
and consequently, by such a feoffment, although liveryj 
of seisin was duly made to A., yet no estate passed tq 
A. ; for the moment A. obtained the estate, he held 
it to the implied use of X., the feoffor, and the samei 
moment instantly came the statute and gave to the' 
feoffor, who had the implied use, the seisin and pos-: 
session also. The feoffor, X., therefore instantly goti 
back all that he gave, and the use was said to result 
to himself (/) ; so much so, that X. was held to be 
in again of his old estate, — the intervening feoffment,; 
with all its heavy formalities, reckoning for nothing. 


With regard to the question, what is a suflScient The oongidexa- 
consideration moving from the feoffee to the feoffor, toTebutT**^ 
to prevent the implication of such a resulting use 
as that lastly before exemplified, it was anciently the 
rule, even in equity, that any valuable consideration, 
however trifling, was sufficient to entitle him to retain 
for his own benefit absolutely the lands of which he 
was enfeoffed (y) ; but at the present day the court 
of equity takes a different view, and will not regard 
as a consideration sufficient for this purpose a merely 
trifling or nominal consideration, e.q., the customary 
five shillings* consideration, but will in general inj 
such a case order the grantee, under a voluntary! 
or practically voluntary conveyance, to hold merely 
as a trustee for the grantor; and at all events, the 




) I Sand. Us. 99, loa 
) 1 Sanii Us. 59, 62. 
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iynAi% is upon the grantee, in such a case to prove 
the intention of a hmejicial gift to him, failing which 
proof, the grantor will take back the beneficial or 
equitable estate, although the estate at law may con- 
tinue vested in the grantee {h). 


Statute of 
Uies,— failure 
of ita object. 


** No use upon 
a use,'’ — at 
law 


but such 
second use ia 
the trust 
estate, ->in 
equity. 


The professed object of the Statute of Uses was con- 
pletely to extirpate the doctrine of uses and trusts ; 
but the statute, so far from efiecting that object, rather 
gave a fresh stimulus to uses and trusts, and in this 
wise, namely, the common-law judges determined that 
if A., the legal owner, was directed to hold the land to 
the use of B., to the use of C., the statute would carry 
the land to B. at law, but carry it no further, however 
plainly the intention might appear that the use or 
benefit was really designed for C. The ultimate use 
in favour of 0. was “ a use upon a use,” -i.e., a second 
use upon or after a first use, which second use the 
statute, having (in the opinion of the courts of com- 
mon law) exhausted itself over the first use in faYOur 
of B., had no remaining energy to reach (i) ; but equity, 
considering the plain intention of the gift, held that the 
use in favour of C. should have full effect in equity, 
that is, as the equitable estate. Consequently, after 
the passing of the statute, in order to create an interest 
purely equitable, nothing more was necessary than to 
limit a use upon a use, or to declare a second use. 
Suppose, for example, that A. sold land to B., and B. 
desired to have the legal estate vested in 0., in trust 
for B., the object was effected by A.’s conveying the 
land to B. to the use of C. to the use of B. Here the 
land passes by the conveyance to B. under the old law, 
and the first use, being that in favour of C., carries the 
land or legal estate to C., by virtue of the statute ; and 
the second use, being that in favour of B., is the estate 


(A) Coles V. Treeoiltioka 9 246, 

(i) Zloifd V. Pasainghmt 6 B. i C, 305 ; Hoiyes* Intro. 53. 
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in equity or equitable estate (y). And in this manner, 
under such conveyances, there arise two estates, 
namely, the legal estate or estate at law, which is in 
the first usee in respect of the first use, and the equit- 
able estate or estate in equity, which is in the second 
(or last), usee in respect of the second (or last) use, and 
which last me is for distinction’s sake commonly called! 
by the name of trmt (/c). 


In the construction and regulation of the equitable Equity follows 
estate or trust, equity is said to follow the law ; that the lawl^s^^ 
is, the Court of Chancery generally adopts the rules of abfe eltatea^^ 
law applicable to the legal estate. Thus, a trust for 
A. for his life, or for A. and the heirs of his body, 
or for A. and his heirs, will respectively give A. an 
equitable estate for life, an equitable estate in tail, or 
an equitable estate in fee-simple. Again, an equitable 
estate in fee-simple immediately belongs to every 
purchaser of freehold property the moment he has 
signed a contract for its purchase. If, therefore, the 
purchaser were to die intestate the moment after a 
contract is completed as a contract simply, the equitable 
estate in fee-simple which he has just acquired would 
descend to his heir-at-law, and the vendor would be 
a trustee for such heir, and would also be compel- 
lable to make a conveyance of the legal estate to the 
heir (1), 


The Statute of Uses, it will be observed, wasProi^r^to 
pointed at the extirpation of uses of lands^ tene- statute of 
ments^ and hereditaments only, and therefore it ex- 
tended not to other species of property ; and further, 
the statute spoke, in the case of lands, &c., only of 
persons “ seised ” of lands, &c., to the use of another 
or others, and seisin strictly so called applied and 


{j) Hayes’ Intro. 53. 

(ib) Wms. B. Prop. 156; I Sand. Us. 278. 
{l) See Wms. R. Prop. x6o, 161. . 
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applies to freeholds only, and not to leaseholds nor 
to copyhold lands; and it followed that the statute 
was confined in its legal operation to freehold lands. 
Consequently, the properties to which the Statute of 
Uses does not apply are much more numerous than 
the properties to which it does apply, and may be 
enumerated as follows : — 

1 . Pure personal property generally ; 

2. Impure personal property ; otherwise, chattels 

real, or leasehold lands ; and 

; 3. Copyhold lands (m). 

i 

Thus, with regard to all these three classes of pro- 
perties, if any of them was vested in A. to the use of 
B., the statute was hold not to transfer the legal in- 
terest to B., which therefore remained in A. at law, 
and B/s use underwent no change except a change of 
name, for it was now called, in conformity with the 
stylo adopted in regard to freehold interests, a irud (?i). 
And generally, with regard to trusts of all these three 
classes of property, the rules to be applied after the 
statute were the same that they were subject to before 
the statute. And as to freeholds even, only uses of 
a certain description were operated on by the statute, 
that is to say, only pcmive uses ; for in regard to cuctivc 
uses, being uses which impose (as the name denotes) 
some active duties on the feoffee, r.//., to sell the land 
and divide the money, or to convey the land on the 
eestui qm trust attaining his age of twenty-one years, 
[ or to pay the debts, &c., the statute was necessarily 
inopen^ve (0). 

The Statute of Frauds is the most important statute 

(«) a Vet. Sr. 267 ; 1 Saod. Ut. 249. 

(fi> OHh. Ua. 79. 

(e) BMym* Introw 51, 
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tliat has a bearing upon trusts (p). Before the statute, traitt 
trusts of every species of property might have been 
created, or might have been passed from one person to 
another, without any writing, and without the use even ^ ^ critiji 
of any particular form of words. But in consequence . ^ 
of the danger of permitting the trust to depend upon 
so uncertain a thing as memory, atid generally to shut • 
the door against the numerous frauds that might other- j 
wise have entered under the pretext of simplicity, the j 
Legislature thought fit to enact that certain species 
of trusts should be in writing. By the Statute of 
Frauds it was accordingly enacted as follows 

Sec. 7. That all declarations or creations of trusts > 
or confidences of any lands^ tourneiits^ or hereditaments^ 
shall be manifested and proved by some writing, signed | 
by the party who is by law enabled to declare such! 
trusts, or by his last will in writing (q). 

Sec. 9. That all grants and assignmcTUs of ANY trust 
or confidence shall likewise be in writing signed by 
the party granting or assigning the same, or by his 
last will. 

Sec. 8 recognises two exceptions from the statute, Exception* 
viz • 

(rt.) Trusts arising or resulting from any conveyance , 
of lands or tenements, by implication or construction 
of law (r) ; and, 

(&.) Trusts transferred or extinguished by act or; 
operation of law. 

It is clear that the last-mentioned statute extends Propertr to 

whlfila 4.1* 

to freehold lands; it has been decided that copyhold 
<p) 29 Car. n. c. X 

(9) Knmheim ▼. Jokmon, 7 Cb. DiT. 6o« 

(r) See MUuii t. Oamptan, 2 Vem. 294 ; Jpertt t. Jinkint, L, R. 

16 1^. 275. 
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lands (s)^ and also leasehold lands or chattels real (t), 
are likewise within the Act ; but that pure personal 
estate^ ie., chattels personal, are not within the Act (u), 
scil» are not within the 7th section (which treats of the 
declaration or original creation of the trust), but are 
within the 9th section (which treats of the grant, i.c.,- 
the assignment or transfer, of an already created and 
subsisting trust). 

I A trust, as will bo seen from the instances above 
j given, is a beneficial interest in, or a beneficial owner- 
I ship of, real or personal property unattended with the 
1 legal ownership thereof (r). 

Trusts may be classified under three heads : express 
trvsts, implied tnists^ and consfrudivc tnists. Those fall- 
- ing under the first of these three heads may be again 
subdivided, according to their objects, or tlieir end and 
purpose, into expi'm private irxists and express public 
[or eharitable'] tnists. Trusts implied and constructive, 
being the trusts falling under the second and third 
heads, are frequently confounded, or at least classed 
together, and it is not always easy to draw the line 
between them. It is proposed in the succeeding chap* 
ters to treat of each head or class of trust in the order 
above enumerated. 


{$) L«win Tr. 43 ; t. Withrrx^ Arab, 151. 

(f) Fanter ▼, HctU, 3 Vi. 669 ; Riddle t. Rmerson, i V»ni. 108. 

(«) M*PaddcH V. Judins^ i Ph. 157; Renbotc v. Towitend, l My. & 
K. 506 , 

(r) a Sp. 875 . 
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CHAPTER II. 

EXPRESS PRIVATE TRUSTS. 

An express trust is a trust which is clearly expressed Expwwtruit*. 
by the author thereof, whether verbally or by writing. 

Express trusts are of many varieties, which it is pro- 
posed to expound in due order one after another. 

Firstly, an express trust may be either executed or i. 
executory. A trust is said to be executed when no 
act is necessary to be done to constitute it, the trust 
being finally declared by the instrument creating it; 
as where an estate is expressed to be conveyed to A., 
in trust for B., and the conveyance actually accom- 
plishes what it professes to do. On the other hand, 
a trust is said to be executory when there is a merej 
direction to convey upon certain trusts, and the in- ‘ 
strument containing the direction to convey does not \ 
of itself, yrojirios vigore, constitute the trust or effect \ 
the conveyance which it directs. ** All trusts,” observes 
Lord St. Leonards, ‘‘ are in a sense executory, because 
“ there is always something to be done. But that is 
not the sense which a court of equity puts upon the 
“ term ‘ executory trust.' A court of equity, in con- 
sidering an executory trust as distinguished from an 
executed trust, distinguishes the two in this manner 
“ — ^Has the testator been what is called, and vciy 
‘‘ properly called, his own conveyancer ? Or has he, 

^^on the other hand, left it to the court to make 
out from general expresswns what his intention is ? 
he has. so defined that intention that you have 
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notlimg to do bat to take the limitations he has 
“ given to you, and to convert them into legal estates, 
then the trust is executed, but otherwise it is exe- 
^ cutory ” (a). 


Ai to tmiti 
•xooutocL— 
eqttity foUowf 
too lilw. 


At to trnttt 
ttoeuiory,-- 
tqoity mty or 
muy not (oUow 
tbf law. 


In the case of trusts executed ^ a court of equity will 
put the same construction on technical words as is put 
by a court of law on limitations of legal estates. If, 
for instance, an estate is vested in trustees and their 
heirs in trust for A. for life, without impeachment of 
waste, with remainder to trustees to preserve contin- 
gent remainders, with remainder in trust for the heirs 
of the body of A., the trust being an executed trust, 
A., according to the rule in Sliclley^s casc^ which is 
a rule of law, will be held to take an estate tail (b ) ; 
and to this rule, it is believed, there is no exception 
whatsoever in the case of executed trusts. On the 
other hand, in the case of an executory trust, that 
is to say, a trust raised by stipulation or direction 
to make a settlement or assurance to uses or upon 
trusts indicated in, but not finally declared by, the 
instrument containing the stipulation or direction, a 
court of equity sometimes does, and sometimes does 
not, put the same construction on technical words as 
is put by a court of law on limitations of legal estates. 
It is unnecessary to say that the court of equity thus 
acting does not act capriciously or arbitrarily, but 
pursues with steadfastness certain rules or principles, 
which we may explain and illustrate as follows : — 


Two gttliUng 
ttaiAi. 


I. In the case of executory trusts, that is, where the 
trust remains to be executed in the sense of perfect 
limitation above explained, a court of equity will not 
invariably construe the technical expressions in the 
document declaring the trust with legal strictness, but 


(o) T. Hrovntow, 4 H. U Ca. 21a 

(6) /crfotw T. Z>. I J. A W. 559. 
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will, in executing the trusts, mould them according 
to what it collects to be the real intention of the 
creator of the trusts, even if that intention should 
be contrary to the strict legal effect of the language 
he has used. But if no such contrary intention can 
be collected, either from the instrument itself or from 
the nature of the case, a court of equity is bound to 
construe, and always does construe, the technical terms 
used in the instrument in strict accordance with their 
legal meaning (c). 

2. There are two documents (and, it is believed, 
two documents only) in which executory trusts are 
found ; and these documents are, — firstly. Marriage 
Articles ; and, secondly, Wills. 

Now, firstly, in marriage articles the very object (a.) Marriage 
and purpose of these furnish in themselves an indica- tention alwaya 
tion of intention. Their object is, of course, to make 
a provision for the issue of the marriage by a properly 
executed settlement, framed so as to carry out tho 
clauses which tho articles only imperfectly express ; 
and it is not to be presumed that tho contracting 
parties meant to put it in the power of either to defeat 
that purpose by limiting the estate to himself or her- 
self absolutely. If, therefore, the agreement is to 
limit an estate for life to either or both of the contract- 
ing parties, with remainder to the heirs of the body 
or bodies of him, her, or them, the court decrees a 
strict settlement in conformity with the presumable in- (b,) Willi,— 
tention. But, secondly, in the case of wills, if tho will 
directs the like limitation for life, with the like remain- ©*pr«Med. 
der to the heirs of the body, the court has no such 
object or purpose necessarily before it as a ground for 
decreeing a strict settlement; and therefore, in this 
case, it is not a matter of course, as it is in the case 


(i) Olenorek^ ▼. i L. C. 
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ot mftrriftgo articles, to decree a strict settlement ; and 
the court therefore does not invariably, but only occa- 
ttkmally, decree a strict settlement, in such a case. A 
testator gives arbitrarily what estate he thinks fit ; 
there is no presumption that he means one quantity 
of interest rather than another — an estate for life 
rather than in tail or in fee. The testator^s intention 
in respect of the quantity of interest to be given 
can be known only from the words in which it is 
expressed to be given ; but if it is clearly to be 
ascertained from the words of the will that the testator 
did not mean to give that precise quantity of estate 
which the words of limitation, when construed in strict 
accordance with the rules of law, would in fact give, 
then the court will decree such a settlement as the 
testator appears to have intended, and will depart 
from his literal words in order to execute that in- 
tention (d). 

Firstly, therefore, as to executory trusts in marriage 
articles : — 


Hxwtttory If in articles before marriage for making a settle- 
trutti undor ^ 

mariiiige ment of the real estate of either the intended husband 
or the intended wife, or of both, it is agreed that the 

i2tUm«nUn^ estate shall be settled upon the heirs of the body of 
conformity ^ them, or either of them, in such terms as would, if 
construed with legal strictness, according to the rule 
in Skcllctf*s casCy give both or either of them an estate 
tail, and enable both or either of them to defeat the 


intended provisions for their issue, courts of equity, 
considering the object of the articles, viz., to make 
provision for the issue of the marriage, will, in con- 
formity with the presumed intention of the parties, 
decree a settlement to be made upon tbe husband or 
wife for life only, wiUi remainder to the issue of the 


(d) i?lacl6wrti SkibU$, a T. & B. 360 : l>terkur$t v, SL Jlbaiu, 5 
llcd.a6(X 
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marriage in tail as purchasers. Thus in Trevor v. 

Trevor (e), A., in consideration of a then intended mar- 
riage, covenanted with trustees to settle an estate to 
the use of himself for life, without impeachment of 
waste, remainder to his intended wife for life, remain- 
der to the use of the heirs male of him on her body 
begotten, and the heirs male of such heirs male issu- 
ing, remainder to the right heirs of the said A. for 
ever : — Lord Macclesfield said that articles were only 
minutes or heads of the agreement of the parties, and 
ought to be so moulded when they came to be carried 
into execution as to make them effectual ; and that 
the intention was to give A. only an estate for life ; 
that, if it had been otherwise, the settlement would 
have been vain and ineffectual, for it would have been 
in A.’s power, as soon as the articles were made, to 
have destroyed them. And his lordship therefore 
held that A. was entitled to an estate for life only, 
and that his eldest son took by purchase, as tenant 
in tail (/). 

Secondly, — as to executory trusts in wills : — 

The intention of the testator must appear from the (6.) Executory 
will itself, that he meant “ heirs of the body,’' or words !lo!j^r?ieekjI" 
of similar legal import, to be words of purchase, and 
not of limitation ; otherwise, courts of equity will in tion. 
the case of wills direct a settlement to be made accord- 
ing to the strict legal construction of those words. 

Suppose, for instance, a devise to trustees in trust 
to convey to A. for life, and after his decease to the ab»cuceof 
heirs of his body ; here, as no indication of intention 
appears that the issue of A. should take as purchasers, contrary,-- 
the rule of law will prevail, and A. will take an estate 

I p. w. 622. 

(/) Aii^. in H. of LdM^ 5 Brown, P. C. Torn!, ed. 122 ; StreatiM 
S^rea^/IM, Ca. t. Talb. 176. 
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11, although, as we have already seen, in the case 
of marriage articles similarly worded, he would have 
taken only an estate for life. Thus, in Stueetapple v. 
Bindon (g\ B., by will, gave £300 to her daughter 
Mary, to be laid out by her executrix in lands, and 
settled to the only use of her daughter Mary and her 
children^ and if she died without issue, the land to be 
equally divided between her brothers and sisters then 
living. Lord Cowper said, that had it been an im- 
mediate devise of land, Mary the daughter would have 
been, by the words of the will, tenant in tail ; and in 
the case of a voluntary devise, the court must take it 
as they found it, and not lessen the estate or benefit 
of the devisee ; and the words children and issue in 
the will being used interchangeably, and as so used 
being equivalent to heirs of the body, the daughter 
Mary was decreed to have an estate tail under the 
will. 

On the other hand, if, for instance, there is a devise 
to trustees, upon trust to conmj to A. for life, and 
after his decease to the heirs of his body, and in the 
will there are expressions from which it can be fairly 
inferred that the testator wanted a strict settlement 
of the lands devised, — for example, either from the 
will mentioning the testator’s desire that A. should 
marry, or from the testator expressing that A. (not- 
withstanding the apparent limitations aforesaid) should 
not have power to bar the entail, or other like words, 
— then the court of equity will endeavour to effect 
that intention, and will decree a strict settlement 
to be for that purpose executed. Thus, in the case 
of PapUlon V. Voiee {k\ where A. bequeathed a sum 
of money to trustees in trust to he laid otU in the 


Goiutnied 
Moording to 
oontmry in- 
tention, —if 
tbnt l« ex- 
mMod.— 
iPapUlon T. 


J P, W. 


And Mt Um Rule in WUtT* eoit. Tod. ConveTiaeiDg 
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purchase of lands, to be settled on B. for life, without 
impeachment of waste, remainder (to trustees and 
their heirs during the life of B. to preserve contingent 
remainders, remainder) to the heirs of the body of B., 
remainder over, with •power to JB, to make a jointure ; 

>[and by the same will A. dcmscd lands to B. for his 
life, without impeachment of waste, remainder (to 
trustees and their heirs during the life of B. to pre- 
serve contingent remainders, remainder) to the heirs of 
the body of B., remainder over], — Lord Chancellor King 
declared, as to that part of the case where the lands («•) The exe- 
were devised to* B. for life, though said to be without ^ * 
impeachment of waste, with (remainder to trustees to 
preserve contingent remainders) remainder to the heirs 
of the body of B., — this last remainder was in the 
general rule, and the words of it must operate as 
words of limitation, and consequently create a vested 
estate tail in B., and that the breaking into this rule 
would occasion the utmost uncertainty ; but as to the (6.) Tlie exo- 
other part, he declared that the court had power over 
the money directed by the will to be invested in laud, 
and that the diversity was where the will passed a 
legal estate, and where it was onlt/ executory ; that in 
the latter case the intention should take place, and 
not the rules of law ; so that as to the lands to be 
purchased, they should be limited to B. for life, with 
power to B. to make a jointure, remainder (to trustees 
during his life to preserve contingent remainders, re- 
mainder) to his first and every other son in tail male 
successively, remainder over. And the reader will 
have observed that, in the last-mentioned case, the 
already acquired lands devised by the will were so 
devised upon an exectUed trust, — so that the rule in 
Shelley’s case could not but apply ; but that, in the 
same case, the lands to he purchased^ and then after- 
wards to be settled^ devised by the will were so devised 
upon an executory trust, — so that the court was free 
to appfy (or not to apply) the rule in Shelle/s case. 
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according as it found (or did not find) in the will 
itself some reference to a marriage, or some other 
indication of an intention contrary to the strict con- 
struction of the words. Now, the reference to jointur-- 
ing was a reference to marriage, and was also a suflScient 
reference for the court to act upon. That reference 
took, in fact, that particular portion of the will out 
of the category of devises altogether, and put it (in 
effect) into the category of marriage articles, with the 
usual consequences as above expounded. And besides, 
if B. was to have had an estate tail, there would have 
been no necessity for giving him an cj:jnriis power to 
jointure, for as an incident to his estate tail, and by 
virtue thereof, ho could have made a jointure without 
any power in that behalf; but if B. was only to have 
an estate for his life, then, of course, the express power 
to jointure was necessary. 

In the following further cases on wills, it has been 
held that there was a sufficient indication of the 
testator s intention that the words, ‘‘ heirs of the 
body,” or words of similar import, should be construed 
as words of purchase, and not of limitation, viz., where 
trustees were directed to settle an estate upon A. and 
the heirs of his body, taking special care that it should 
not be in the power of A. to dock the entail of the 
estate given to him during his life (t) ; or, again, 
in such manner and form ... as that, if A. should 
“happen to die without leaving lawful issue, the 
“property might then after his death descend un- 
“ encumbered to B.” (/) ; so also a direction that the 
settlement shall be made “ as counsel shall advise,” 
has been held to indicate an intention that there 
should be a strict settlement (A). 


(i) Itmard v. SumXt 2 Venj. 526. 

(J) Tkompton ▼. Fisker^ L. 11. 10 Eq. 207. 
Bmlird v. Probjf, 2 Cox, 6. 
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Secondly, — An express trust may be either a volm-> ii. 
tory trmt or a triid for valuable consideration ; and for {rJJJ 
the due understanding of this group of trusts, thre^ 
general principles have to be considered, namely, the 
following : — 


I, The maxim, Ex nudo pacio 7wn oritur acilo^ that General rule*, 
no action lies upon an agreement without consideration, 
is as universally recognised in equity as at law. Thus, lie* 

in Jeffery 8 v. Jeffery s (/), a father who had by voluntary ui>ou an 
settlement conveyed certain freeholds, and covemyUed Inn 
to surrender [but had never actually surrendered] cer- 
tain copyholds to trustees in trust for the benefit of 
his daughters, afterwards devised the same freehold and 
copyhold estates to his widow, by a will dated sub- 
sequently to Preston’s Act, 1815 (55 Geo. III., c. 192), 
being the Act which first rendered a surrender to the 
uses of the will unnecessary. It followed from this, 
that the will, regarded as an assurance, was complete not 
only as to the freehold lands but also as to the copy- 
hold lands ; while the deed of voluntary settlement, 
regarded as an assurance, was complete as to the free- 
holds, but only incomplete as to the copyholds. A 
suit having been instituted by the daughters after the 
testator’s death to have the trusts of the settlement 
carried into effect, and to compel the widow to sur- 
render to them the copyholds, to which she had mean- 
while been admitted, the Lord Chancellor said, — ‘‘ The 
title of the plaintiffs (the daughters) to the freeholds is 
complete ; and being first in date, is also first in right. 

But with respect to the copyholds, I have no doubt 
that the court mil not execiUe a voluntary contract ** 

(m). Consequently, the widow kept the copyholds, but 
the daughters got the freeholds. 


{l) Cr. k Ph. 13S ; and aee Green v. PaUrton^ 32 Cb, Div, 95 
(m) "Wilkinaan y. 4 Jur. K.S. 47. 

£ 
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a. Xmparfaot 2. An imperfect conveyance is in equity regarded 
M evidencing a contract binding or not binding as the 
oanttaot (^0 may be (n), that is to say, — (i.) An imperfect 
conveyance, if for valuable consideration, is binding; 
and (2.) an imperfect conveyance, if voluntary^ is not 
binding. And reading these principles backwards, they 
hold equally true ; for ( i .) A conveyance for value is 
binding, although imperfect ; but (2.) A voluntary con- 
veyance is not binding, if imperfect. 

3. Tnifi may 3. On the other hand, a voluntary conveyance may, 
of course, be perfect ; and if perfect y it will be hinding. 
In other words, a trust may be raised without any 
consideration. In Ellison v. Ellison (0), Lord Eldon 
says: — “I take the distinction to bo that if you want 
that assistance of the court to constitute you cestui que 
“ trusty and the instrument is voluntary, you shall not 
‘‘have that assistance for the purpose of constituting 
i“you cestui que trust^' {p ) ; implying that, if you are 
i already completely constituted, then you are all right, 
and may enforce your rights under the deed. 

wUtionof It will be found, in fact, that all the cases which 
, oon- have been decided on voluntary trusts, whether in 
favour of or against the volunteers, have turned upon 
the single inquiry, — Has the trust been completely 
constituted or declared? Because, if so, it is bind* 
ing; and if not so, it is no good at all, even as a 
ground of action for completely constituting it. The 
inquiry is, however, sometimes one of the greatest 
nicety, depending on various considerations, which it 
is now proposed to examine. 

I. Whtre 1 . Cases where the donor has the legal as well as 
denarii equitaUe interest in the property which is the 
owner, gnbject of contest. 

(w) Ptirktr ▼. 4 Jur. N.S. 183 ; a Be O. 4 J. SS 9 - 

ipi 1 L. C. ayi. 

(|B») /oNOi T. Xedk, L. R. t Ch. 25. 
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(a.) If the conveyance upon trust for the donee has m Tnut 
been actually and effectually made, as if a person by a 
complete legal conveyance has transferred land or stock, 
no difficulty will arise, for then equity will enforce the 
trust even in favour of a volunteer against the author 
of the trust, and all subsequent volunteers (q). And 
the rule is the same, not only if the donor has effectu- 
ally conveyed the property to trustees for the donee, 
but also where the donor, being legal and equitable 
owner of property, declares himself a trustee for the 
donee ; for in such latter case also, a binding trust 
is created. The efficacy of a simple declaration of 
trust is laid down by Lord Eldon in the case of Ex 
parie Pi/e (r), as follows : — “ It is clear that this 
“ court will not assist a volunteer, — that upon an 
agreement to transfer stock this court will not inter- 
pose. But if tlie party has declared himself to he the 
** trustee of that stocky it becomes the property of the 
** cestui que ti^ust without more, and the court will act 
‘‘ upon it.” 


In the above-cited case of Jefferys v. Jefftrys (5), the Jjefferyt v. 
voluntary settlement which contained the covenant to 
surrender the copyholds did not contain any declara- 

. , , 1 -I »wnwj(i«r; 

tion by the covenantor that in the meantime and until isutfe v. 
such surrender had been made he would stand seized daolaration of 
of the copyholds upon trust for his daughters; but 
according to the case of Steele v. Walker (f ), if the difforont 
voluntary settlement had contained such a declaration 
of trust, then it would have been a perfect document, 
and the daughters and not the widow would have had 
the copyholda For in the case of Steele v. Walker^ 
where in addition to the covenant to surrender there 
was also such a declaration of trust, Lord Bomilly, 


iq) SlUicn r. J^Uion, 1 L. C. 273. 

(r) Exporte Pytf parte Jhtbott, 18 Yml 140^ 143. 

(•) Cr« a Ph. 138 ; and digUng. Chrtm v. Pattrmm, 32 Ck Dir. 95* 
(f) 28B««r. 46& 
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M.E., expressed himself as follows: — "The covenant 
to surrender the copyholds contained in the voluntary 
settlement could not be enforced against her (soil, 
‘‘ the voluntary settlor) ; yet the trust declared by Mrs. 
Chollet (the voluntary settlor) of the copyholds until a 
stirrender was made^ was in my opinion perfectly 
** good, and constituted her a trustee of these copyholds 
upon the trusts declared by the deed. After that 
‘‘deed was executed, she remained seised in fee of 
“these copyholds in trust for the ccstuis que tinistent 
“ named in the deed.” 

It often happens, however, that the donor has 
not made or intended to make any declaration of trust 
properly so called, but has attempted to make a com- 
plete legal conveyance or assignment, and has failed to 
do so. In considering the legal or equitable effect of 
such ineffectual attempts, it used to be necessary to 
draw the following distinctions, viz. : — 

( I .) If the property was of a species that admitted 
of a complete conveyance or assignment at law, and the 
conveyance or assignment was left imperfect, the donee 
received no aid from the court to perfect the apparently 
intended gift. 

Thus in Antrohus v. Smith («), where A. made the 
following endorsement upon the receipt for one of his 
subscriptions to the Forth and Clyde Navigation Com- 
pany : — “ I do hereby assign to my daughter B. all my 
“ right, title, and interest of and in the enclosed call, 
“ and all other calls in the F. and C. Navigation,” — the 
court held that no trust was created in favour of B., 
the Master of the Bolls saying, — “This instrument 
“was of itself incapable of conveying the property. 


ft V 4 i«. 39 } /n ra 

83 ; SMUSo r. 30 Gh. Di^, 396. 


▼. Burrow, W. K. 1885, 
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Crawford has not in form dsdarsd himself a 
trustee^ nor was that mode of doing what he proposed 
in his contemplation. He meant a gift. He says he 
asoigns the property ; but the gift was not complete; 
‘‘ the property was not transferred by the act. There 
is no case in which a party has been compelled to 
‘‘ perfect a gift which, in the mode of making it, he 
“ has left imperfect. There is a locus poenitentics^ as 
“ long as it is incomplete/* 


In Searle v. Law (r), where A. made a voluntary Se%rie r. Law 
assignment by deed of turnpike bonds and shares in a j 
railway company to B., in trust for himself for life, and 
after his death for B. his nephew ; and he delivered the required on 
bonds and shares to B., but did not observe the for- 
mcUities required by the Turnpike lload Act, and the 
deeds by which the company was forjued, to make the 
assignment effectual. The court held, on his death, that 
no interest, either in the bonds or in the shares, passed 
by the assignment to B. The Vice-Chancellor said, 

— “ If that gentleman had not attempted to make any 
“ assignment of either the bonds or the shares, but had 
“ simply declared in writing that he tvould hold them 
“ on the same trusts as are expressed in this deed, that 
“ declaration would have been binding on him, and 
“ whatever bound him would have bound his personal 
“ representative. But it is evident that he had no 
“ intention whatever of being himself a trustee for any 
one ; and as he has omitted to take the proper steps to 
“ make the deed an effectual assignment, both the legal 
and the beneficial interest in the bonds and shares 
remained vested in him at his death, and therefore 
“now belong to his executors as part of his own 
“ estate/* 


15 Sim. 95. See and distiogoUh Nanney Morgcm, 37 Cb. 
Dit. 346. 
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(2.) But if the property conveyed or assigned was 
not such that it could properly be transferred at law, 
the pxuT)orted conveyance or assignment of it would be 
held good if the donor had done all that he covld to perfect 
the assignment ; but if he had left anything imperfect 
which he might have perfected or made more nearly 
perfect, the purported conveyance or assignment would 
be bad in that case also. 

Thus in Fortescue v. Barnett (r), where J. B. made 
of M- a voluntary assignment by deed of a policy of assurance 
upon his own life for £ 1 000 to trustees upon trust, for 
of, by the benefit of his sister and her children if she or they 
should outlive him ; and he duly delivered the deed to 
one of the trustees, but kept the policy in his own 
possession ; and no notice of the assignment having 
been given by the trustees to the assurance oflSce, 
J, B, afterwards surrendered to the assurance com- 
pany, for valuable consideration, the policy and a 
bonus declared upon it, — Upon a bill filed by the 
surviving trustee of the deed, against the executors 
of J. B., then deceased, to have the value of the policy 
replaced out of his estate, the court hold that, upon 
the delivery of the deed, no act remained to be done 
by the grantor to give effect (sciL as against himself) 
to the assignment of the policy, and that his estate 
was liable to make good the amount of the value of 
the policy assigned by the deed, — the Master of the 
Rolls saying, — “ In the present case, the gift of the 
** policy appears to me to have been perfectly complete 
without delivery. Nothing remained to be done by 
“ the grantor, nor could he have done what he after- 
wards did to defeat his own grant, if the trustees 
had given notice of the assignment to the assurance 
office.’’ And in the somewhat similar case of Pearson 


<a.) Of pro- 
piny not 

kw. 


{m) 3 Hy. It K. 36 ; ast/mre Waikamplon £sMe, 26 Cih Bit. 391. 
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V. AmicMt Assurajice Office (y), the .court arrived at 
the same conclusion, viz., that the assignment being 
by deed was complete, and the gift perfect and 
binding. 

On the other hand, in Edwards v. Jones (r), where Edwardi v. 
the obligee of a bond, five days before her death, signed 
a memorandum not under sced^ which was endorsed upon 
the bond, and which purported to be an assignment of umler hwid 
the bond without consideration to a person to whom 
the bond was at the same time delivered, the gift 
was held to be incomplete, and the court could not 
give effect to it. The Lord Chancellor said, — ‘‘The 
“ memorandum being inoperative for the purpose of 
transferring the bond, which was a mere chose in 
“action, the question comes to be, whether the mere 
“ delivery or handing over of the bond . . . constitutes 
“ a good gift mter vivos ; but such delivery does not 
“ make a valid complete gift ; and the intended gift 
“ being purely voluntaiy’’ and incomplete, this court 
“ will not complete it, and make it effectual ” (a). 

But when, as in Eox v. Hanks (/>), a husband assigned 
by deed certain leaseholds to his wife, and the assign- 
ment was direct to his wife without the intervention 
of trustees, the court held that assignment to be com- 
plete as a gift, although, by the then state of the law, 
it left the husband still possessed of the legal estate ; 
the court said, he w’ould hold such estate as a trustee 
for the wife. The defect here was not a neglect of 
the party, but an inherent imperfection in the legal 
consequences only of the act. 

It may here be observed that certain classes of pro- 

"(y) 27 Beav. 229. 

(«) I My. & Cr. 226. 

(a) SuJedy r. Brady^ 2 Dr. k Walsh, 31 1, and distinguish Baddelty 
T. Baddfdey, 9 Ch. Div. 113. , . 

Qt) 13 Ch. Dir. 822 ; foUowiog in effect Badddey r. BeMtley<t 9 Cb, 

BIt. 113. And aee Conv^. Act 1881, s. 5a 
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Afiignment of perty, not formerly assignable at law, have since the 
cSoiM date of the foregoing decisions been made assignable 
la action. . consequently the distinction aforesaid 

between property that is, and property that is not, 
properly assignable at law, is for the future rendered 
unnecessary, and the question in all cases now is simply 
whether the property has been in fact completely 
assigned at law or only incompletely assigned at law ; 
but the principle of the decisions is not in the slightest 
degree altered. 


II. Where 
donor it only 
equitable 


owner. 


II. Cases where the donor has only an equitable 
interest in the property assigned. 


(aOTruitaotu- (a.) In this case, the settlor may simply direct 
^tbw^(f!) by trustees to hold the property in trust for the donee ; 

troitewto^ and by such a direction, though without consideration, 
hold on tiuit ; a trust is well and irrevocably created (d). The direc- 
tion must by reason of the Statute of Frauds be in 
writing as regards lands, whether, freeholds, leaseholds, 
; or copyholds ; but the direction will be sufficient if 
' oral as regards pure personal property (c). Moreover, 
it is not necessary for the validity of a trust thus 
created that there should be notice of the direction to, 
or an acceptance or declaration of the trusts by, the 
trustees, in whom the legal interest is vested (/), such 
notice being only necessary to protect the cestui que 
trust as against third parties (g). It has even been 
said that a trust of pure personal estate may be validly 
created by the mere conduct of the party, without any 


(e) Folicieft of life usurauce are assignable under 30 & 31 Viet., c. 
*44 5 policioi of marine inanrance under 31 & 32 Viet, c, 86 ; and debts 
and other legal cboees in action generally uuder 36 k 37 Viet., c..6d, 
a. 25, •ub'^eo. 6. 

(«) Sm T. CvrtUm, 2 My. k K. 503. 

(«) M'Fkddm t. 1 Pb. 153. 

if) Titmejf r. Wood, 19 Bear. 3^ ; Donoddton r. D<mM$on, Kay, 
71 i ; StooiMm t. 7 Oh. Dir. 6a 

D e w iWi os T. Jkineddom, Kay, 719. 
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n 

express direction, sciL where from his conduct such a 
direction may be implied (A), 


(6.) Secondly, instead of giving directions to the/Or(a,)l>y con 


trustees to hold for the benefit of the volunteer, theCiS^mertof 
donor may purport to convey or assign his equitable 
interest to another ; and that, 


Either (i.) In the case of lands, — conveying his 

equitable interest therein ; 
or (2.) In the case of personalty, — assigning 

his equitable interest therein. 


( I .) Lands, — conveyance of equitable interest in : — 

In Gilbert v. Overton (i), a settlor, holding an agree- CHlUrt v. Over- 
ment for a lease subject to rents and covenants, by conv^yan«'of 
voluntary deed assigned all his interest to trustees, 

TIT T My 

to hold upon the trusts thereby declared ; shortly 
afterwards he took a lease under the agreement to 
himself, but never assigned to the trustees the legal 
estate which he so acquired ; and it did not appear 
whether at the date of the settlement the settlor was 
entitled to call for an immediate lease. The court 
held that the settlement was complete, and ought to 
be carried into execution. In giving judgment, Lord 
Hatherley, then Vice-Chancellor, said, — ‘‘The settlor 
“ conveys his equitable interest, and directs the trustees 
“ to hold it upon the trusts thereby declared. In the 
“ inception of the transaction, there is nothing to show 
“ that the settlor had the power of obtaining a lease before 
“ the time when he did $0, after the execution of the 
“ settlement. There is, therefore, nothing to show that 
“the settlor did not, by the settlement, do all that 
“ it was THEN in his power to do pass the property. 


(A) PmfM T. Mould, L. R. 4 Eq. 562 ; and tee Fox t. anpra. 

(t) a H. A M. 110 ; and tee Nanney t. Morgan, 37 Cb. Dir* 34^ i 
ai»l diatioguith Briigt ▼. BrHgt, 16 Besv. 323. 
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Ktkewich v. 
Manning , — 
pertoDAl 
estate, eqtiit> 
able interest 
ill, MsigniTieut 
of, by wed. 


Btmahlton v. 
JfQHoitUon , — 

to tame 
effect. 


this were not sufficient^ it would be impossible 
to make a voluntary settlement of property of this 
‘‘ description,” 

( 2 .) Personalty, — assignment of equitable interest 
in ; — 

In KcJcewich v. Manning (/<;), residuary estate, con- 
sisting of money in the funds, was bequeathed to a 
mother and her daughter, in trust for the mother for 
life, and afterwards for the daughter absolutely. By 
a settlement made in contemplation of her marriage, 
the daughter assigned her interest under the will to 
trustees upon trust for the issue of the intended 
marriage, and in default of such issue, then for a 
niece of the daughter and the issue of the niece. The 
daughter’s husband died soon after the marriage, and 
there was no issue of the marriage. Held, that [even 
if the settlement was voluntary as regarded the trust 
in favour of the niece] it was a complete aliena- 
tion, so as to be capable of enforcement at the in- 
stance of the trustees of the settlement, against the 
daughter, and against the trustees of another settle- 
ment, which the daughter had made on her second 
marriage, inconsistent with the former settlement. 
And in Doimldson v. DonaXdsim (1), it was held, 
that a voluntary assignment of the assignor’s interest 
in a sum of stock standing in the names of trustees, 
such assignment being made by deed in favour of 
volunteers, was a complete transfer of such interest, as 
between the donee and the representatives of the donor, 
and that, although no notice of the deed was given 
to the trustees in the donor’s lifetime. Wood, V.C., 
said, — “ In this case, there is no need whatever for 
^^the donee to call in aid the jurisdiction of this court 


t Dc O. If. A Q. 176 ; and cm Meek r, KMewtU, t Ha. 464. 

ilj Kay. 711 . 
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‘^against the original assignor or his representatives. 
All that the donees have to do, is to require the 
trustees who hold the fund to transfer it to 
“ them (m). 


The law as to voluntary trusts is thus summarised r. 


by Lord Justice Turner in Milroy v. Lord (n) : 


Lord, 

niary 

law. 


“ In order to render a voluntary settlement valid 
and effectual, the settlor must have done everything 
which, according to the nature of the property coin- 
‘‘ prised in the settlement, was necessary to be done in 
“ order to transfer the property and render the settle- j 
ment binding upon him. He may, of course, doj 
‘‘this by actually transferring the property to thej 
“ persons for whom he intends to provide, and the pro-| 
“ vision will then be effectual ; and it will be equally I 
“ effectual if he transfers the property to a trustee ! 
“ for the purposes of the settlement, or declares that j 
“ he himself holds it in trust for those purposes ; and if [ 
“ the property bo personal, the trust may, as I appre- 
“ hend, be declared either in writing or by parol.'*' 


“ But in order to render tlie settlement binding, (/>.) Trutt not 
“ one or other of these modes must, as I understand 
“the law of this court, be resorted to, for there is no *>7 
“ equity in this court to j)crfcct an imjyer/cct gift; and it trunteei, or 
may be added, that where the facts show an intention ince'S- 
to transfer property, and not to declare a trust, the 
court will not give effect to an imperfect transfer by 
treating it as a declaration of trust (o), excepting (as 
we have seen) between husband and wife. 


(fti) See aUo Re Wat/'s SettUment, 13 W. R. 149 ; Pavl v. Paulf 19 
Ch. Div. 47; 20 Ch. I>iv. 742, overruling Patti ▼. Pavl, 15 CIj. 
Div. 58a 

(n) 4 De G. F. A J. 264 ; and see /n re King, Sewell v. King, 14 Cb, 
Div, 179. 

(o) JfUrog V. Lord, 4 De G. F. A J. 264 ; ffiirftner ▼, Rogen, L. R. 

16 1 ^. 340 ; Riehardt v. Ddlrridge, 22 W. R 5S4; Breton v, Wooliien, 

17 Cb. Div. 416 ; and aee SkiUito v, Meboon, 30 Cb. Dir. 396. 
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Thirdly, a conveyance upon trust may (or may not) 
be feaudulent, and ineffectual (or effectual) accordingly. 
Enrtlier, various species of frauds, arising either at 
common law or under the provisions of particular 
statutes, have to be considered, and principally in con- 
nection with marriage settlements, in order to determine 
whether the settlement (being otherwise good and per- 
fect) is to stand or fall. We propose to indicate the 
principal provisions of the statutes. 


(a.) 13 Elis., 
0. 5,— fraudi 
under. 


(a.) By the statute 13 EHz., c. $, all covinous con- 
veyances, gifts, or alienations of lands or goods, where- 
by creditors might be in any wise disturbed, hindered, 
delayed, or defrauded of their just rights, are declared 
utterly void ; but the Act is not to extend to any estate 
or interest in lands, &c., on good consideration and "bond 
fide conveyed to any person not having notice of such 
covin. 


(A.) Voluntary Firstly, — As regards voluntary conveyances: 

oonveyanoei. j & j j 


SotUemetii 
mutt be both 
good con- 
aidergtion and 


This statute does not declare voluntary conveyances 
as such to be void, but only fraudulent voluntary con- 
veyances to bo void (p) ; and whether a conveyance be 
fraudulent or not is declared to depend upon its being 
made upon good consideration and bond fide; and if a 
conveyance be defective in either particular, although 
it is valid between the parties and their representatives, 
yet it is utterly void if it tend to defeat or. delay the 
creditors (q). 


It was for some time thought that the mere fact of 
not te iu* the settlor being indebted at the time of the conveyance, 
if. the conveyance was voluntary, was sufficient to in- 
validate that conveyance under the statute in favour 


(p) JSMiawtty % MUhrd, I Mad. 414. 

(f ) St ^3 ; MiddUUm v. PoUoekt parU AUioU, 2 Cb. Pit. 104 ; 
JSa^pmie 36 Ch. IHt. 
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of creditors ; and certain dicta of Lord Westbmr ia 
8]^rea V. Willows (r), were supposed to support tbotDocMi,, 
view. It was there said, « that if the debt of the ‘ 
creditor by whom the voluntary conveyance is im- 
peached existed cU the date of the settlement, and U is 
shown that the Tetnedy of the creditor is defeated or 
“ delayed hy the existence of the settlement, it is immate- 
rial whether the debtor was or was not solvent after 
“ making the settlement.” His Lordship meant, of 
course, that having shown so much, you had shown 
enough, and it was not necessary to go on and 
show further that the settlor was also insolvent ; but 
his Lordship did not intend to say that the voluntary 
conveyance might not have been supported by proof 
of the settlor’s solvency ; for it seldom happens that a 
man is not indebted to some extent when he makes a 
voluntary settlement, but then he is usually able, both 
after the settlement and before it, to pay all his credi- 
tors without difficulty ; and it is only when the credi- 
tors are delayed seriously by the settlement in getting 
paid their debts that the settlement is made void under 
the statute as against them. 

The principle laid down in Spirett v. Willows has Freeman 
been reconsidered and approved, and also extended, in 
the recent case of Freeman v. Pope (s). The bill there 
was filed for the administration of the estate of A., and 
to set aside a voluntary settlement executed by him 
some years previous to his death, hr/ a creditor whose 
claim had acerned shice the date of the settlemenU, It 
was proved that A. was perfectly solvent up to the 
date of the settlement, but that the effect of the utile- 
metU was to deprive him of the means of paying cer- 
tain THEN EXISTING debts. Lord Hatherley, in deciding 

(r) 3 De Q. J. S. 293 ; 34 L. J. Ch. 367. 

(«) U B. 5 Ob. 538 ; and aee Taplor r. Coenen, f Ch. Dir. 636 ; 

T« ll A 14 £q. 106 ; £x parie Ru9$dLt in re Butter- 

worikt 19 Ch. IHr. 588 ; and diating. Golden GUhm, 20 Ch. Dir. 389. 
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againat the validity of the settlement, after reviewing 
the authorities, stated the law to be, that in the absence 
of direct proof of intention to defraud, if a person 
owing debts made a settlement which subtracted from 
the property which was the proper fund for payment 
of those debts, an amount without which the then 
\’ existing debts could not bo paid, then the law would 
1 presume an intention to defeat and delay even sub- 
I sequent creditors, such as to bring the case within 
the statute. In other words, the subsequent creditors^ 
upon showing in effect that the money lent by them 
must have been applied towards paying the former 
creditors who were in existence at the date of the 
^ settlement, but had subsequently been paid off, were 
decided to have an equity to stand in the shoes ” 
jof the previously existing creditors, for the purpose 
' of impeaching the settlement (<). 

Wlmt nmoTint The question as to what amount of indebtedness 

MM wUi raiie will raiso the presumption of fraudulent intent, within 
the meaning of the statute 13 Eliz., c. 5, is one of 

tbft decided upon the facts of each case. 

Mere indebtedness will not suffice, nor, on the other 
hand, is it necessary to prove absolute insolvency. 
To quote the words of Lord Hatherley, when Vice- 
Chancellor, in Holmes v. Penney (w), — “ The settlor 
“ must have been at the time not necessarily insolvent, 
“but so largely indebted as to induce the court to 
believe that the intention of the settlement, taking 
‘‘the whole transaction together, was to defraud the 
“ persons who at the time of making the settlement 
“ were creditors of the settlor ” (t?). In other words, 
the settlor must either have been already insolvent, i.s., 


(() Th* oiM of Fiteman ▼. Pope cited in the text, wne further 
aoBMered tad wet dietiugauilied in £k parte Mercer, in re ITiM, 17 
Q. B. D. S9a 

(a) 3 E. dB J. 90 : end lee Temmad ▼. ITeetaMfi; S Bmt. 340 ; RicBer 
▼* MAt, ts Oh, 1 ^. 74. 

(a) See St, 361-365 ; Ki^ oa Tolnsteiy OoonafSitoee, 41-47* 
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embarrassed at tbe date of tbe settlement^ or mnst 
have become immediately embarrassed in conseqaence 
thereof. 

Secondly, — As regards conveyances for value : (U.) Con- 

vtivaneet for 

value. 

The conveyances for value which may come to be EUbor of 
impugned under the statute 13 Eliz., c. 5, now under 
consideration, may be either (a) Mortgages, or (b) Sales i'*^**^ 
out and out. As regards mortgages, when these are 
given by a trader (or in fact by any one), they may be 
either of the whole or substantially of the whole pro- 
perty of the debtor, or they may be of part only of 
such property ; and again they may be in consideration 
either of a past advance with or without some further 
substantial advance, or wholly in consideration of a 
future (or present) advance ; and where the convey- for a 
ance is a sale out and out, the like distinctions may wl-*' 
be found. Now when the conveyance in question, 
being for value as aforesaid, is impeached as fraudu- 
lent under the statute 1 3 Eliz., c. 5, what is the test of 
fraud ? According to Mellish, L. J., in par/e Ellis Conveyance, 
(x), — and his opinion was adopted by Jiowen, L.J., in yi^nt and 
Ex parte Clmplin (3/), — where a debtor assigns the 
whole of his property as a security for a past debt only, 
it is an act of bankruptcy, whatever the motives of the 
parties may have been ; but if there is also a further 
advance, it is then not a question of whether the 
farther advance is great or small, but whether there 
was a hovA fide intention of carrying on the business 
of the debtor (sc^ 7 . in the case of a trader). And According m 
according to Giffard, L.J., in Alton v. Harrison (z), if 
no bankruptcy supervenes, then it makes no difference, 
so far as regmds the statute of Elizabeth, whether the 
conveyance is of the whole or of only a part of the 


(*) 2 CJh. Biv. 798. 

(p) 26 Ch. Div. 333. 

Iz) L. B. 4 Cb. App. 626. 
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debtor's property ; that ia to aay , the deed is 

fidcy that is, if it is not a mere cloak for tetainmg a 
benefit to the debtor (a), it is a good deed under the 
statute of Elizabeth ; and in the case from which these 
passages are cited., the conveyance was wholly in con- 
sideration of a past debt, and comprised substantially 
the whole property of the debtor, and was made with 
the intention of defeating a particular execution ; but 
the Lord Justice naturally inquired why no proceed- 
ings in bankruptcy had been taken. It may be 
assumed that in the case of a sale out and out, the 
like remarks would hold good, so that in fact, when 
the conveyance is for value, and is bond fide, the ex- 
press words of the statute of Elizabeth are complied 
with, and the deed is not fraudulent. In other words, 
an express intent to defraud, or express mala fides^ 
must be proved in such a case in order to defeat the 
deed ( 5 ). 

(6.) a: (&.) The statute 27 Eliz., c. 4, was enacted for the 

protection of purchaserSf as the statute 13 Eliz., c. 5, 
was for that of creditors. It enacts that every convey- 
ance, grant, charge, lease, limitation of use, of, in, or 
out of any lands, tenements, or other hereditaments 
whatsoever, for the intent and purpose to defraud and 
deceive such persons, &c., as shall purchase the said 
lands, or any rent or profit out of the same, shall be 
deemed, but only as against such persons, their heirs, 
&c., who shall so purchase for money or any good con- 
sideration, the said lands, &c., to be wholly void, frus- 
trate, and of none effect. 

MUtemeiii ^ Voluntary settlement of lands, whether freehold, 
rM iigtin»t oopybold, or leasehold, made in consideration only of 
•ubt^ueot na^tural love and afifection or for no consideration, is 

(a) TtififngU Case, i Sm. L. C. p« i. 

(b) Marman t. JiicAards, 10 Ha. 89 ; adopUd iu Oolden v. Gillam, 

ao Oh. Piv. 389. 
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void as against a subsequent purchaser of the same 
lands for valuable consideration^ even though with 
notice (e ) ; for the very execution of a subsequent 
conveyance of the same lands sufficiently evinces the 
fraudulent intent of the former one. The meritorious 
or voluntary settlement is, however, good as against 
the grantor (d), who therefore cannot compel specific 
performance of a subsequent contract for the sale of 
the lands so settled (e), though the purchaser from 
him may do so (/). 

Chattels personal, in which respect they differ from ChatteUper- 
leaseholds or chattels real, are not within the statute 
27 Eliz. o. 4; and, therefore, a voluntary settlement 
of chattels personal cannot be defeated under the 
statute by a subsequent sale (g). And even as regards 
chattels real, i.e., leasehold properties, the recent deci- 
sions tend to this result, that if the volunteer under- 
takes to observe the covenants comprised in the lease, 
and such covenants are of an onerous character, then 
he is not in fact a volunteer (h), and the deed of gift 
will therefore in such a case hold good as against the 
subsequent purchaser, so far as this statute is con- 
cerned. 

A mortgagee (i), and likewise a lessee, is a purchaser PurohMer— 
{sciL pro tanto) within the meaning of the statute ; 
but a judgment creditor is not so (k). And when it 


(e) Doe T. Manninfjy 9 Eiiat, 59, 

(rf) Ayertt v. Jenkifitt L. U. l6 Eq. 275. 

(e) Smith v. Garland, 2 Mer. 123, 

(/) Dating v. Whimper, 26 Beav. 568. 

(p) BUI T. Cunton, 2 My. k K. 503 ; AVDonndl v. IJt$ilr%ge, 16 Bear. 
346. 

(A) Sandert ▼. Dekew, 2 Vem, 272 ; Price t. Jentine, L. R. 5 Ch. 
Div. 619 ; Gale v. Gale, L. R. 6 Cb. Div. 144. See also JSx pai'te DoUe, 
in re DMe, 26 W. R. 407 ; £x parie Hillman, in re Pumfrey, 10 Ch. 
I>iT, 622. 

(») T. Emery, Cowp. 279 ; Craehnall v, Janson, 1 1 Ch. Div. 

ti in re WathampUm Eetale, 26 Cb. Div. 391. 

(A) JBoavan v. EaH of Oarford, 6 De O. M. A G. 507. 


F 
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~ is said that a mortgagee or a lessee is a purchaser 
pro tanto^ it is meant and intended that the mortgage 
or lease prevails over the voluntary settlement, to 
the extent (and only to the extent) required to give 
fall effect to the mortgage or lease ; but subject to 
such mortgage or to such lease, the voluntary settle- 
ment remains good ; and the doctrine of consolidation 
(hereinafter considered, in the chapter on Mortgages) 
is not, and never was, applicable as against the volun- 
tary settlement (/). 

It has been decided that a hand fide purchaser for 
tST* value from the heir-at-law or from the devisee of the 
voluntary settlor is not within the statute ; also, that 

^ purchaser for value from one claiming iinder 

proMor ircc . ^ voluntary conveyance is equally excluded 

from the benefit of the statute (m ) ; soil, because the 
intermediary vendor in all these cases is but a volunteer 
himself, and cannot by selling convey a better or higher 
estate than he has himself. And apparently the rule 
is absolute, that the person wlio (whether as subsequent 
purchaser, mortgagee, or lessee) claims to set aside the 
prior voluntary settlement by virtue of the statute 27 
Eliz. c. 4, must claim under and through the voluntary 
settlor himself, and through or under no other person 
whatsoever (n) ; and that such claim must be directly 
and proximately through or under the settlor, and not 
indirectly or by inference of law or rule of equity (0). 

Volantteri,— When the voluntary settlement is set aside under 
the statute 27 Eliz, c. 4, in favour of the subsequent 
purchaser, the volunteers have no right to the specific 

(i) In n WolhamfiUm Fttaif, 26 Ch. Dir, 391. 

(m) Do% V. 17 Q. B. 723 ; Lewit ▼. ilwf, 3 K. 4 c J. 13a ; 

loftanit T. 1 1 C. B. 1035 ; Otntnd Meat Sufplif AetoeitUion t. 

W. K. i879» ^ 

(a) In rt Walkim^ptm tapnu 
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purchase-money (p); but if the settlement contained 
a covenant for quiet enjoyment, the settlor would be 
liable thereon for damages amounting (in effect) to 
the amount of the specific purchase-money (q). 

Bond fde purchasers are such as take hand fide, 
and for a valuable consideration. And this leads us 

tiou oc. 

to the inquiry, What is a valuable consideration under 
this statute 27 Eliz. c. 4? Lawful considerations 
generally may be divided into two classes : — 

1. Meritorious considerations (sometimes called good Oonfidwatloni 
considerations) are considerations of blood or natural 
affection ; or merely considerations of generosity, pru- » 
deuce, and natural or moral duty, without anything in 

them which the law considers valuable ; and of course 
such considerations standing alone will not under the 
statute support a conveyance as against a subsequent 
purchaser for value. 

2. Valuable considerations are money ^ marriage ^ ov Or {2.) 
the like, which the law esteems an equivalent for 
money. 

The consideration of marriage has always been re- MAirio^e con- 
cognised by courts of law and equity as a valuable 
one ; and previously to the Statute of Frauds, a mere 4* 
promise by the intended husband to settle property 
upon the intended wife was upheld by the subsequent 
marriage. The Statute of Frauds, 29 Car. II. c. 3, 

8, 4, did not change the principle, but only required 
an additional circumstance by way of evidence, — that 
such ante-nuptial agreement should be in writing, in 
order that it should bind the husband, or other the 
party signing it. In the case, therefore, of an ante- 

(l>) Baking r. Whimper, 26 Beav. 56S; In re Walkampton JSttate, 

prK 

{q) BUpkin r. Aykmcard, L. B. 4 H. L. 486. 
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nuptial wrUim agreement followed by the Tna'iTiage, the 
wife becomes a purchaser within the statute 2/ Eliz. 
c. 4 (r ) ; and it may even be, that an ante-nuptial 
parol agreement, subsequently embodied in and evi- 
denced by a post-nuptial settlement made in pursuance 
of the agreement, may bo good as against a subsequent 
purchaser for value, although without notice, under the 
27 Eliz. c. 4 (s), it being sufficient if the written 
evidence is forthcoming before action brought ; but a 
mere post-nuptial voluntary settlement, without any 
ante-nuptial agreement, either verbal or written, is void 
under that statute as against a subsequent purchaser 
for value, even with notice (/)• 

But though a post-nuptial voluntary settlement 
made by the husband or wife, and not in pursuance 
of any ante-nuptial agreement, is within the provisions 
of the statute 27 Eliz. c. 4, and void as against a 
subsequent purchaser, still a court of equity is willing 
to support post-nuptial settlements on very slight 
valuable consideration. Thus, in Hewison v. Negm (u), 
it was decided that if the wife's real estate, of which 
her husband would be entitled to receive the rents and 
profits during the coverture, was settled by merely 
post-nuptial settlement on her for life, for /ler separate 
use, &c., with remainder to the children, the post- 
nuptial settlement was not void under the statute 27 
Eliz. c. 4, as against a subsequent purchaser from the 
husband and wife, but that the interests of the children 


(r) Kirk v. ClaH\ Prec. in Ch. 275, 

(f) Jhindai v. Ihtten$f 2 Cox, 235 ; Spur^n y. CnUier^ 1 Eden. 55 ; 
ITorden y. 2 I>e Q. a Ju. 76 ; and see the principle in BaUeff y. 

9 B., N.S.. 843 ; 30 L. J. C. P. 150 : and disiing. Trnwdl 

y. SIftmfon, 8 Ch. l>iy. 318. 

(I) V. 1$ Beav. 408 ; TTarrfei* y. Jones, 3 De G. a 

Jn. 7 ^ 

(a) 16 Bear. ' 594 ? see MajftpoUe y. Chf/int, L. IL 6 Ch. App. 228 ; 
Tmsdats t. braHkwaiU, 4 Ch. Dit. 8$, and 5 Ch. Div. 630 ; In rt 
JBotkr ^ JL 4 t$er, 6 Ch. Diy, 87 \ Shurmur t, Sdctgrwick, 24 Ch* Div, 
S97* 



XXPBESS PHIVATS TBUSTS. 


under the settlement held good. I concur/' said the 
Master of the Eolls, “ with the argument which was 
“ urged, that the surrender by the husband of his right 
“ to receive the rents and profits of the hereditaments 
** during coverture, and his giving his wife a solo and 
“ exclusive power and control over them, is a vcUuahh 
“ consideration sufficient to support this settlement." 

The husband in this case was a purchaser on behalf of 
his children, sciL he gave up his own life-estate in con- 
sideration of the estates limited to his children. And, 
semble, a bond fide post-nuptial settlement of leasehold 
properties, subject to onerous covenants which the ces- 
tvis que inistcnt under the settlement undertake to 
observe, is not a voluntary settlement (r). 

And conversely, even an ante-nuptial voluntary Mnid J^e 
settlement, for which the marriage is the sole consi- 
deration on the part of the wife, will not bo supported •upported 
os against a subsequent purchaser, if the marriage is in 
effect no consideration emanating from the wife. Thus, 
in Colombiiu v. Penhall (x), a gentleman went through 
a valid ceremony of marriage with a female who had 
previously lived with him in concubinage for a period 
of years; and he settled considerable property upon 
her prior to and in purported consideration of the 
marriage. The court was, however, of opinion that 
the marriage in this case was wholly illusory as a 
coTisidercUionf and that the female was aware of the 
real character of the transaction ; and accordingly, it 
set aside the settlement as fraudulent against a sub- 
sequent purchaser. 

(c.) A very factitious and artificial species of fraud 
baa been introduced for the protection primarily of 1878, 41 4 49 


(r) pmrte IMUe^ m re DoUe, 26 W. B. 407* liBniMd and cxpIftinMi 
bi Sx pnHe ffUimam, in re Pumfres, 10 Oi, THv* 622, 

{«) I Sm. k Gift 228 ; m aka Bidmer ▼. Hunter, L. B. 8 £q. 4^ 
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L 0.31, And the general creditors of the grantor of the bill| and 
secondarily (since 1882) for the protection of the 
under. grantor himself, by the Bills of Sale Acts, 1878 and 


The provisions of the two Acts are epitomised in 
Chapter xviii. infra-^ on Mortgages and Pledges of 
Personal Property ; and it is sufficient in this place to 
mention that the Act of 1878, like the Bills of Sale 
Acts, 1854 and 1866, which it repealed, expressly 
exempts marriage settlements from its operation ; but 
this exemption extends only to ante-nuptial and not 
also to post-nuptial settlements (:r). By the 20th 
section of the 1878 Act it was also expressly pro- 
vided, that the chattels comprised in a bill of sale 
which had been and continued to be duly registered 
under the Act, should not be deemed to be in 
the possession, order, or disposition of the grantor of 
the bill within the meaning of the Bankruptcy Act, 
1869; but this provision is repealed by the ISth 
section of the Act of 1882 ; but the last-mentioned 
Act extends only to bills of sale given by way of 
security for money lent (a), and not to all bills of sale, 
and therefore not, in general, to post-nuptial marriage 
settlements. 

TbfBtink* By the Bankruptcy Act, 1883 (6),*8. 47, re- 

extending to non-traders as well as to 
da under, traders a similar provision contained in the Bankruptcy 
Act, 1869, 8. 91 (c), the following provisions have 
been made, but with reference only to voluntary post- 
nuptial settlements (d) ; that is to say — 

(^) 41 k 41 Viot. o. 31 ; 45 a 46 Viet, e. 43. 

(i) A$ktom r, L, R. 9 Eq. 51a See »Uo Brownie Law 

Bioiiotuurj, title Frauduleni Ci^nPeynnws, 

(u) SmM T. PammeU^ 24 Cb. Div. 21a 
lb) 46 • 47 Viet a 52. 

(«) 32 k 33 Viebu. 71. 

( 4 ) Mmm v* ao Q, B. D. 732, 
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I. With reference to the husband’s property in his 
own right, — (i.) Any post-nuptial settlement made 
within two years of the subsequent bankruptcy of the (a.) of bu*. 
settlor is, ipso facto^ void upon the bankruptcy {scU. as 
against the trustee in the bankruptcy); and — ( 2 .) Any 
post-nuptial settlement made within ten years of the 
subsequent bankruptcy of the settlor, and outside the 

first two of such ten years, is also void upon the bank- 
ruptcy {sciL as against the trustee in the bankruptcy), 
unless and until the cestuis que trustent under the 
settlement prove that the same was not in fact fraudu- 
lent as against the creditors of the settlor, and that the 
interest of the settlor in the property passed to the 
trustees of the settlement on the execution thereof (e). 

II. With reference to the husband s property in (6.) Of 
right of his wife, — Any post-nuptial settlement on the 
wife and children of the settlor is good (no matter how 
soon the bankruptcy of the settlor may come about), 
provided it be of property that has accrued to him 
through his wife during the coverture. 

Also by the same Act and the same section thereof (ta,) Volun* 
it is provided that all ante-nuptial covenants and con- 
tracts by any one (trader or not) to settle property yet 
to be acquired, shall be void upon the covenantor’s 
subsequent bankruptcy, unless prior to such bank- 
ruptcy the property referred to has been both acquired, 
and also in fact settled pursuant to the covenant or 
contract (/). 

And by section 48 of the same Act, it is provided (a.) Frandn- 
that every conveyance or transfer of property or charge 

(e) 8«e In re HMen, ao Q. B. D. 43 ; Hmnce r, Hording, SO Q. B> D« 

(/) Em pmrSe in re TSnniee. L. B. 3 Cb. App. 

Bfw«rii*s Lftw DietionaLiy, titU F mm dmle n i Co n v eg onoee, 
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thereon made « • • by any person nnable to pay his 
debts as they become due from his own money^ in 
favour of any creditor or any person in trust for any 
creditor, with a view of giving such creditor a pre- 
ference over the other creditors, shall, if the person 
making . . . the same is adjudged bankrupt on a 
bankruptcy petition presented within three months 
after the date of making . • • the same, be deemed 
fraudulent and void as against the trustee in the bank* 
ruptcy ; and by section 4, it is provided that (among 
other things) the three following conveyances by a 
debtor shall be deemed acts of bankruptcy, that is 
to say : — ( i .) A conveyance or assignment of his (the 
debtor’s) property to a trustee or trustees for the 
benefit of his creditors generally; (2.) A fraudulent 
conveyance, gift, delivery, or transfer of his property, 
or of any part thereof; and (3.) Any conveyance or 
transfer of his property, or any part thereof, or any 
charge thereon, which would under the Bankruptcy 
Act, 1883, or any other Act, be void as a fraudulent 
preference, if the debtor making such conveyance, &c., 
was adjudged bankrupt. 

There have been some cases in which the question 
has been, how far the consideration of marriage will 
extend, and whether limitations in favour of somewhat 
remote objects may not be void as against subsequent 
purchasers. A limitation to the issue of the settlor 
by a prospective second marriage has been held not to 
be voluntar}’ (<7). So a settlement on her marriage, 
made by a woman of her property, as a provision for 
her illegitimate child, has been upheld as against a 
subsequent mortgagee (^) ; so also a settlement in 
Ihvour of the children of her former marriage, made 

(s) OEa|flo» ▼« it «/ WimtMs 3 M«d. 30a, n ; KgmUad ▼. SsMict, i 
Aik. 2^ 

(k) dMl»r. ITrwAl, 6 H. A H. 849 ; Prite t. 4 Ch. Dir, 

4S3 ; OaU ?. Mi, o Ch. Hit. 144 ; Mrrit r. Jkkk, 43 Cb. 79. 
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by her when about to contract a second marriage (i). 
But apparently the like settlement by a widower in 
favour of his children by a former marriage, made by 
him when about to re-marry, would be voluntary {k ) ; 
also a limitation to the brothers of the settlor or to 
more distant collaterals is voluntary as a general rule 
(/), they not being damnified, i.e., damnous/ij affected,’* 
by the marriage ; but all such limitations in favour of 
collaterals will be supported, if there be any party to 
the settlement who purchases on their behalf (w). 


Fourthly, Conveyances upon trust may be upon iv. Tnui in 

trust for creditors. And although we have seen that 

a simple declaration of trust in favour of volunteers ^ 

is irrevocable, yet where a debtor, with or without the 

knowledge of his creditors, makes a transfer of his 

property to trustees for the payment of bis debts, and 

uses a solemn deed for the purpose, that amounts 

merely to a direction to the trustees as to the mode Amountf to a 
V inc*r6 diroctioti 

in which they are to apply the property vested in to tnutoM m 

them, for the benefit of the owner of the property; 

and as the debtor alone stands in the relation of cestui 

qiie trust, he can as a general rule vary or revoke the 

trusts at his pleasure (n). Thus in Wahi^yn v. Coutts 

(o), where a father conveyed his estates to trustees 

for paying off annuities granted by his son, together 

with the arrears, and also his son’s debts, if they 

thought proper; and the annuitants were mentioned 

in a schedule, but were neither parties nor privies to 


(t) KewtUad v. Searieif ottpra. 

(k) Jn rt Cameron d: 37 Ch. Dir. 32. 

(0 Joknton ▼. Legardt 6 M. & S. 60 ; Staekpoole r. SiaekpooUf 4 Dm. 
4 Wmt. 32a 

{m)lieap r. Tonge^ 9 Haw*, 104 ; Pulverioft r, Pvlvetiafi, iS Vo*. 92 ; 
MiukU T. JSTerfrwim, 9 App. Ca. 303 ; Uanee r. Harding, 20 Q. B. D. 
732. See alao Browii'a Law Dictionary, titlo Marriage SoUemeni, 

(«i) May on Volimtaiy Conrcyanoaa, g. 397. 

(o) 3 sSm. 14. 
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the deed ; and the father and son afterwards executed 
other deeds varying the former trusts : — Upon a motion 
by one of the scheduled creditors to the first deed 
to restrain the trustees from executing the trusts of 
the subsequent deeds until they had performed the 
trusts of the first, the court refused to make any 
order. And in Garrard v. Lauderdale (^), which was 
the like case of an assignment of personal property 
to trustees for the payment of certain scheduled 
creditors, but who did not execute the deed, — In 
the Vice-Chancellor s judgment it was said: — “I take 
the real nature of the deed to be, not so much a 
“ conveyance vesting a trust in A. for the benefit of 
the creditors of the grantor, but rather an arrange- 
“ ment made by the debtor for his own personal con- 
vonience and accommodation — for the payment of his 
“ own debts in an order prescribed by himself, over 
** which he retains power and control, and with respect 
** to which the creditors can have no right to complain, 
^‘inasmuch as they are not injured by it — they waive 
no right of action^ and are not executing parties to it.” 
And in Acton v. Woodgate {g) the result of the decisions 
is thus stated : — It is established by the authorities 
‘‘that if a debtor conveys property in trust for the 
“ benefit of his creditors, and the creditors are not 
“in any manner privy to the conveyance, the deed 
“ merely operates as a power to the trustees, which is 
“ revocable by the debtor, and has the same effect as 
“ if the debtor had delivered money to an agent to pay 
“his creditors, and before any payment made by the 
“ agent, or communication made by him to the creditors, 
“ had recalled tlie money so delivered.” 

Inasmuch as the general rule proceeds on the prin- 
ciple, that the deed is an arrangement for the debtor’s 
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own convenience, it seems to follow, that where the 
so-called trust for creditors is not to arise until after 
the death of the settlor, it is not within the rule 
at all, at least after the settlor’s death ; for ho is 
no longer in a position to recall it (r) ; and it is 
not competent for any cestui qxLc trust claiming under 
the settlement to exercise the personal right of revoca- 
tion vested in the settlor (5). 

There has been some conflict of dicta, or apparent Effect of com- 
conflict, as to whether the mere fact of communication 
of a trust in favour of creditors to the creditors will 

by !<! 

deprive the debtor of that power of revocation which on tho faith of 
it has been shown lie possesses. The true principle is 
correctly laid down by Sir John Leach, M.IL, in Acton 
V. Woodgatc (t), namely, that the trust, after communi- 
cation, is irrevocable, if the creditors have been thereby 
induced to a forbearance in respect of their claims 
which they would not have otherwise exercised ; ” 
also, by Sir J. Rorailly, M.Ii., in Biron v. Mount (w), 
where he says : — ** The principle is well laid down by 
" Lord St. Leonards in Field v. Donoughviore (r), where 
he states, * It is not absolutely essential that the ForWrance 
“ creditor should execute the deed ; if he has assented by 

‘‘ to itj and if he has acquiesced in it, or acted under its »oro« 

“ provisions and complied with its terms, and the other 
‘‘ side express no dissatisfaction, the settled law of the 
“ court is that he is entitled to its benefits.’ About 
that I entertain no doubt, but I apprehend for this 
“ purpose he must do seme acts which amount to 
acquiescence. It is not suflScient merely to stand 
^^by and take no part at all in the matter. It is 
true that in some cases, as is said in the case of 

(r) fiUgerold ▼. ITAifr, 37 Ch. Div. iS. 

(t) FUwenld t. Wkiu, aupm. 

U) tUj.klL 495 - 
f tt) S4 B«av. 649. 

{vj I Pru, 4 War. 227. 
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NiohaUon v. Tutin (x\ something may be inferred 
from his standing by, until he has lost a remedy 
which he might have had at law, if he had not come 
** in under the deed. But no such question arises here. 
In my opinion, he must do some act ” (y). 

Meet of the Where a creditor is a party to the trust deed, and 
executes it, the deed is as to that creditor irrevocable 
dM. (2;) j on the other hand, a creditor who for a long time 

delays to execute the deed (a), or who sets up a title 
adverse to the deed (&), will not be allowed to claim 
the benefit of its provisions ; as neither will a creditor 
to whom the existence of the deed has never been 
communicated (c). 


V. llogarding equitable assignments, — although Lord 

^fwIi?ruU Buys: **The great wisdom and policy of the 

oftboold sages and founders of our law have provided that 
common la possibility, right, title, nor thing in action shall 

be granted or assigned to strangers ; for that would 

‘‘ be the occasion of multiplying of contentions and 

suits, of great oppression of the people, and the sub- 

“ version of the due and equal execution of justice,” — 

still, in equity, the reasons given by Lord Coke have 

been almost wholly disregarded ; and, accordingly, 

In from a very early period, assignments of a mere naked 

possibility, or of a chose in action, provided they were 

ihtrdn'ofthtt foy valuable consideration, have been held valid in 
Old common ’ 

Uw. 

{«) a K. A J. 23, 

(y) Kirwan v. Danid^ 5 Hare, 499 ; Grifitk v. RiehdU, 7 Hare, 3D7 ; 

T. 4 Q. ft Sm. 552 ; Siggtrc v. £van$^ 5 Ell. ft B. 
367. 

(f) Maekmnnfi y. Stewartf l Sim, N. S. 88 ; La Touekc r. Earl of 
tatim, 7 C. ft P. 77a ; Comer ▼. Ea^ford^ 1 D. J. ft S. 585 ; 
y, BromOt 7 H. L. Cm. 241-266. 

(a) Oo^d y. Eoheritoa, 4 I>e Q. ft Sm. 509^ 

{h) WaUan r, Knight, 19 Beny. 369 ; Aietidiih t. Paeegt 29 Cfa. Diy, 

Jckat ▼. Jama, S Cb. Dir. 744. 
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equity, upou the same principle that equity enforces 
the performance of agreements when such agreements 
are for value, and of course are not contrary to its own 
rules or to public policy, and provided they are suffi- 
ciently definite (d), A mere expectancy therefore, as 
that of an heir-at-law to the estate of his ancestor (r) ; 
or the interest which a person may take under the 
will of another, who is living (/); also, non-existing 
property to be acquired at a future time, as the future 
cargo of a ship (^), or future stock-in-trade to be 
brought on the mortgaged premises (//), or the future 
book-debts of a business (i) is assignable in equity for 
valuable consideration ; and where the expectancy has 
fallen into possession, the assignment will be enforced (k), 
subject to any question as to the effect of the bankruptcy 
of the assignor intervening while the expectancy has 
not yet fallen into possession (/). 

Even the common law from time to time broke 
upon the old rule which prohibited the assignment of 
choses in action ; e.g., in the case of negotiable instru- 
ments ; also, where the debtor assented to the transfer 
of the debt, so as to enable the assignee to maintain 
a direct action against him, on the im])lied promise 
which resulted from such an assent (m). But in the 
case of assignments of bonds or other debts, it used to 
be necessary to sue in the name of the original credi- 
tor, the transferee being regarded rather as an attorney 


(d) Squib T. Uyn» I P. Wm§. 378; and Bee CoUyer v. J$aac»t 19 Cti. 
Div. 342 ; Jn rt darke, Combe v. Carter, 35 Cb, Div. 109 ; 36 Ch. 
DiT. 348. 

(e) Boheon x. Trevor, 2 P. 191. 

(/) Bennett v. Cooper, 9 B«av. 252 ; Combe v. Carter, tupnu 
(jjr) lAndMay x, ( 7 i 66 f, 22 B4*av. 522. 

(A) Joeeph T. tyom, 15 Q. B. D. 280 ; Balias t. Robvnson, 15 Q. B. D. 
288. 

(t) Offieial Reeeirtr x. TaiJby, l8 Q. B. B. 25 ; 13 App. Ca. 523. 

(A) Bolroyd x. Manhall, to H. L. Caa. 191. 

{ 1 ) CoUyer r. Isaacs, 19 Cb. Biv. 342 ; £x parte Niekols, in re Jones, 
22 Ob. Div. 782. 

{m) Barm x. Busbamd, 4 B« A Ad. 61 1. 
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thsn ai an assignee (n). More recently, other fhtare 
interests and choses in action were by statute made 
assignable at law ; that is to say, by 8 & 9 Viet. c» 1 06, 
s. 6, contingent and future interests and possibilities 
conpled with an interest in real estate ; also, by 30 & 
31 Viet c. 144, policies of life assurance; and by 31 
46 32 Viet e, 86, policies of marine assurance. Lastly, 
by the Judicature Act, 1873 (0), s, 25, sub- sect. 6, 
debts and other legal choses in action, without any 
jetton under may now be assigned at law, where the 

oi Judloature assignment is absolute^ and not by way of charge only ; 

but the assignment is subject to all (if any) equities 
affecting the assignor, in respect of the subject-matter 
of the assignment (p). 


olber legel 
ohoaei in 


tat 


Order given by In equity, an order given by a debtor to liis creditor 
creditor upon a third person having funds of the debtor, to pay 

creditor out of such funds, has always been con- 
sidored a binding equitable assignment, or (speaking 
accurately) an appropriation of so much money to or 
in favour of the creditor. Thus in DiplocJc v. Hammond, 
{q), where A. had obtained a loan from B., and gave 
B. the following instrument, addressed to his (A.*s) 
debtor; — ‘‘I hereby authorise you to pay £36$, being 
“ the amount of my contract, B. having advanced me 
that sum,” — the court held this to be a valid equit- 
able assignment (r). And the title arising by such 
an equitable assignment or appropriation will hold 
good as against the title of the trustee under the 
subsequently accruing bankruptcy of the assignor ($) ; 
and such an assignment or appropriation will also hold 


(«) Ik Potkfmur v, Dt Mattoi, Ell. Bl. k Ell. 467. 

(0) 36 tk 37 V ict. c. 66 ; nud m*e In rt Park Gate irajjwn Wark$ Co., 
17 Ch. Div, 234; Walker v. Bradfofrd Old Bank, la Q, B. D. 511 ; 
Snnered v. Matjoa Bajf, «jfre , BaiL Vo., 2$ Q. B. D. 339, 

{p) in re Milan Tramwnye, ex parte Tkepe, 22 Cb. &v. laa. 

(9) a Stn. k*Q. 141 ; 5 Dc Q. M. a Q. 320. 

<r) Atr&ttkar v. CVy 0/ Tonmto, 12 Ur. 186 ; Bmek v. 

Q. B. D. q 86 ; Harding v. Harding, 17 Q. B. D. 44I. 

<«) Bktm T. Carvalho, 4 My. k Cr. 6^ 
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good as against the title of the executor or adminis- 
trator of the assignor upon his death, and this although 
the notice required to perfect the assignment as against 
third parties may not have been given till after the 
death (t). 

But a mere mandate will not amount to an equitable 
assignment or appropriation, for such a mandate may 
be revoked at any time before it is executed (t^). Thus, 
in Bodick v. Gandcll (i?), where a railway company was 
indebted to the defendant, their engineer, and he was 
greatly indebted to his bankers, and the bankers having 
pressed for payment or security, the defendant, by 
letter to the solicitors of the company, authorised them 
to receive the money due to him from the company, 
and requested tliem to pay it to the bankers ; and the 
solicitors, by letter, promised the bankers to ]v.\y them 
such money, 07 i raising it, — The court held that this 
did not amount to an equitable assignment of the 
debt, but was a mere revocable authority to the solicitors 
to receive the debt due from the company, and to png 
what should be received to the bank. It was in fact 
but a step towards realising the debt, and the 
appropriation (if any) was still to follow. So also, 
there can be no effective appropriation, or effective 
equitable assignment, in cases of this sort, if no specific 
fund out of which the payment directed to bo made 
is specified (x). Moreover, any purported appropria- 
tion or equitable assignment, wliich amounts only to 
a mandate, may be revoked before it is acted upon ; 
and the bankruptcy of the debtor is a revocation of 
the authority (y) ; also, when bills of exchange are 

(#) WMer V. Brcidfitrd Old Bank, I2 Q. B. D. 51 1; and ««« filfo 
Briet r, Banni$ter, 3 Q. H. D. 569 ; and diatioguUh £x parU Nichols, 
in re Jones, 22 Ch. Div. 782. 

(u) MerrtU v. Wooten, 16 Boar. 197. 

(v) 1 De Q. M. k G. 763* And aae £x parte HaU, in re Whitting, to 
Ch. Dir. 615. 

(x) PereAal r. Bunn, 29 Ch. Dir. 128. 

ip) Ess parte HaU, tn re WkitUng, to Ch. Dir. 615. 
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drawn against goods (by way of providing for the 
payment of the price of the goods), if the consignee 
of the goods directs his agent to realise the goods and 
apply the proceeds in or towards payment of the price, 
this direction, if communicated to the bill-holder, operates 
as an equitable appropriation (a) ; secics, if the direction 
is not so communicated at all, or before its communi- 
cation (i). 


Kotlo« to 
Ugal holder 
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In order that third parties may be bound, it is 
necessary, with regard to a chose in action, for the 
assignee to do everything towards having possession 
which the subject admits of ; to do “ that which is 
tantamount to obtaining possession by placing every 
“ person who has an equitable or legal interest in the 
“ matter under an obligation to treat it as his (the 
“ assignee’s) property. For this purpose he must 
** give notice to the legal holder of the fund ; in 
the case of a debt, for instance, notice to the debtor 
** is for many purposes tantamount to possession. 
** If he omit to give that notice, he is guilty of the 
same degree and species of neglect as he who 
‘‘ leaves a personal chattel to which he has acquired 
“ a title, in the actual possession, and under the abso- 
‘‘ lute control, of another person.” Notice, then, is 
necessary to perfect the title, to give a complete right 
in rcm, and not merely a right as against him who 
conveys his interest; and this doctrine of equity is 
commonly called the rule in Dearie v. Hall (r). If 
the debtor should, after receiving notice of the assign- 
ment, pay the debt or any part thereof to the original 
creditor, or in fact to any one other than the assignee 
himself who has given the notice, he will (as a result of 
the doctriue in question) be liable to pay it over again 


(«) Rafiken v. Alfaro^ 5 Ch. Div, 786, 
fi) 4 r Cb. v. 39 Ch. 

(«) 3 Rom, 1 , 
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out of his own moneys to«the assignee {d). If indeed 
the assignee is satisfied that the assignor will make no 
improper use of the possession in which he is allowed 
to remain, notice of the assignment is not necessary, 
for against the assignor the title is j>erfect without 
notice ; but if the assignor, availing himself of the 
possession as a means of obtaining credit, should in- 
duce third persons to purchase from him as the actual 
owner, and they part with their money before the 
assignee’s so-called pocket-conveyance is notified to 
them, the assignee must be postponed ; and on being 
thus postponed, the assignee’s security, it is true, is not 
invalidated ; he has priority, but that priority he has 
not followed up, but has permitted another to acquire 
a prior title, because a better title, to the legal posses- 
sion (e). Where, however, an assignee is unable to 
give the necessary notice, but has otherwise done all 
in his power towards taking possession, he will not 
lose his priority (/). The notice need not be, the 
formal notice prescribed by the statute 30 & 3 I Viet., 
c. 144, for assignments of policies of life assurance, 
except as against the assurance office itself (y), but 
may be any informal (but otherwise sufficient) notice 
as between the successive assignees (/<). When tl^ 
assignment operates under the Judicature Act 1873, 
B. 2$, sub- section 6, the notice must be in writing ; 
but save to that extent the notice is not othepwise 
formal (i). 


{d) liricc r, Mattnitter, 3 Q- B. IJ. 569. 

{() Hyall r. Rovde*, 2 L. 0. 729 ; VtoAt r. 3 Kttw. i ; In 

rt Frt$hfidd*$ Trtut^ 1 1 Ch. Dir. ; BuUer v. 1 J. A H. 
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(/} FtUhnm V. CUirk, l De O. 4 Swi. 307 ; Jjanytrm, v. I H«re, 

^9 ; JoknaUmt r. Otur, 16 Cb. Div. 571 ; and see Brown’s 
uil« JNotiee, 

{g) Ntwman t. Newman, 28 Cb. Dir. 674. 

(A) Newman ▼. Newman, supra. 

(i) Se« Briee BommnUr, 3 Q. B. D. 569 ; Walker r. Bradford Old 
Bank, 12 Q. B, D. 5 1 1 ; B* parie NiehoUs, in re Jones, 22 Cb. Dir, 782 ; 
Iton ▼. Tmtbjf, 17 Q. B. D. 88 ; 18 Q. 6. D. 25 ; B. C, snb ttom. 
Taikky r. Off/dal Mec^ver, 13 App. Cs. 523. 


Notion,'' 

form of. 


G 
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But, no^a bene, the rule in Dearie v. Dali (A) is not 
applicable to shares in companies registered under the 
Companies Act, 1862 (/) ; and it api^ears to be doubt- 
ful if it is applicable to shares even in companies that 
are not so registered. Also, the rule is not applicable 
to chattel interests in real estate (m) ; but it is applic- 
able to the proceeds of the sale of real estate (n). 
When the chose in action is in court, then, in lieu of 
giving notice of the assignment to the officer of the 
court, a stop order on the fund must be obtained by or 
on behalf of the assignee, and such stop order will have 
all the effect of notice (0) ; and such stop order appears 
still to be necessary in the case of all voluntary assign- 
ments of funds in court, notwithstanding that it may 
not now be necessary in the case of a charging order (p). 

The assignee of a chose in action, although without 
notice, in general takes it subject to all the equities 
which subsist against the assignor (sciL being equities 
affecting or attaching to the subject matter) (f/). Thus, 
in Turton v. Benson (r), where a son on his marriage 
was to have from his mother, as a portion with his 
wife, exactly as much as his intended father-in-law 
should allow to his daughter ; and privately, without 
notice to his mother who treated for the marriage, the 
son gave a bond to the wife’s father to pay back £ i ooo 
of the wife’s portion seven years after, in consideration 
that the father-in-law' should make the wife’s portion 


{k) Su|prfu 

(/) SotiUi Oen€ralt ▼. Unio^u 14 Q. B. D. 434 ; 1 1 Appw C*. 

ao ; and noo Oofonwl JSttnk r, H'Ainnr .v, 1 1 App* Ca. 426. 

. (m) V, Hakbiit, 14 Sim. 76. 

(n) Lee r. Ho^tUU, a EL A J. 531 ; and aea Arden ▼. Afdtn^ 29 Cb. 
Div. 70a. 

(«) Cheetning v. BeeH^ord^ 5 Sim. 195 ; YTorinnoii t. HUlt Kny 470 ; 
PkMwek V. JBailegt 23 Cb. l>iT. 497 ; Mutual Life r. Langleft 26 Cb. 
UiT. 686 ; 3a Cb. Div. 460 ; and dUting. Livemg ▼. iSRanl^, 23 Baar. 

T. £dwurd$t 2t Q. BL D. 4S8 1 and ml# 99 of Saprtma 
Court Rnlep 1886, 

<9} Am re MUm Tremmegfe^ m parte Tktffti 22 Cb. Bia. 12a. 

{t) \ F. Wmai 496 ; aao abo Judkatura 1873^ ^ A 37 Yiot* a 



BXPBBSS FBrf ATE TEUSTS. 


99 


£SOOO instead of (as he had intended) £2000 only; 
and the bond was afterwards assigned for the ben^t 
of the creditors of the father-in-law ; it was held, that 
the bond, being void in equity in the hands of the 
father-in-law, could not be made better by the assign- 
ment («), in the hands of his creditors, although taken 
without notice of the son s fraud. And again in < 
Kiutpman v. Wrcford (/), where certain legatees (who 
were also the testator’s next of kin) commenced an 
action in the Probate division against the executor 
of the will claiming a rev’ocation of the probate, and 
pending that action assigned (some of them hy way of 
purchase and the others of them by way of mortgage) 
all their shares whether as legatees or as next of 
kin, and subsequently had their action dismissed with 
costs to be paid to the executor-defendant, — Hall, 
V.C., held that these costs were proper to be set-off 
against the amount of the legacies, and that the 
assignees of the legatees took their assignments subject 
to such set-off ; and this decision was affirmed in the 
Court of Appeal. 


But though this rule generally holds good, it has 


to tho 


been observed that length of time and other circum- geaeiml rule : 
stances may make the case of the assignee stronger 
(w) ; and further, the equities affecting the assignor 
must bo in respect of the very chose in action itself ; (,.) 
and, moreover, an exception to the rule occurs in the 
case of negotiable instruments, “because if the rule 
“ were otherwise,” Lord Keeper Somers observed, “ it 
“would tend to destroy trade, which is carried on (2.)K«iotUil»k 
“ everywhere by hills of exchange, and he would not 

Attdn^; 


66, lac. 25, ftub.'aee. 6 ; and dUting. YaUance t. JUagden, 26 Ch. Dir. 
353 - 

(f) Barnett r. 1 De G. M. A G. 371 ; Atkmeeum Life Amtf 

anee Soektg r, PaoUy, 3 D« 0 . A Jo. 294 ; Graham ?, Johneon^ X*. R. 8 

Bq. 36. 

(I) 18 Cb. Dw. 3fa 

(«} Hill T. Caiuoad, t YteC Sr, 123 ; Ex petrU CkaAeg^ L. B. f I Bq. 
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<A) Daben- 
tum payable 
tobamr. 


AaelgnmentM 
void for ilia- 
i;ality :(x.) Ae 


poUoy. 


^^essen an honest creditor’s secnrity” {v). And the 
rale will yield in equity where a contrary intention 
appears from the nature and terms of the contract 
between the original contracting parties ; deben- 
tures made payable to bearer were held to bind the 
company issuing them, in the hands of transferees for 
value, irrespective of any equities between the company 
and the original holders (x). Also, documents, which 
of themselves are not negotiable in the strict sense 
of that phrase (ly), may become negotiable (as between 
the parties) by estoppel (2); but such an estoppel 
must be consistent with the terms of the document (a). 

A court of equity will, upon the ground of public 
policy, refuse to give effect to assignments of pensions 
salaries of public officers, payable to them for the 
purpose of keeping up the dignity of their office, or to 
assure a due discharge of their official duties. Thus, 
the pay of an officer in the army (t), or in the navy 
(c), and the salary of a judge given to him to support 
the dignity of his office, have been held not assignable ; 
but, scmhlcj such assignments are valid when the office 
is a sinecure or the duties have ceased (f/), unless by 
the express terms subject to which it is granted the 
pay or pension is rendered inalienable (r), or it is 


(r) Anon, Coni. U«*p, 43 ; and sen lieehervQur v. Lnrh, L. R. 7 C. P. 
37a ; /xm<fon (/oun/y Sanktna Co. v. London dt River Plate Bank, 
ai Q. B. D. 535. 

(x) /n re BUtkdey Ordnance Comjwny, L. U. 3 Cli. App. 1 54 ; /n re 
(mural lieiatee Cantpany, ib. 758. But tee Crouch v. CredU Foneier of 
Bnglamd, L. 11 8 Q, B. 374. 

(y) Jjondon eb OateUy Bank v. Rirer Plate Bank, 20 Q, B. D. 232. 

(a) Ooodunn r. RohmU, I App. Cm. 476. 

(a) Shield v. London Joint Stock Bank, 1 3 App. Ca. 333 ; and 
H C. mb nomine Eadon t. London Joint Stock Bank, 34 Cb. Div. 

SUme V. LidderaU, 2 Aiiel. 535 ; and aee Birck r, Birek, 8 P. D. 
163 : Crome v. Prioti, 23 Q. B. P. 429. 

(c) Jkpdiorfa V, Aptkorpe, it P. D. 19a. 

(<i) ArtnUhnot v. Nori*m, 5 Moore** P. C. C. 219 ; Chmfdl The 
/>««% mid Cbiwma cf Wmdoor, t Bear. 550 ; WUleoek t. TerreU, 3 Excb. 
Div, 313* 

<e) lAtem ir* ffarrU, 18 Q. B. D. 127. 



SXPBES8 PBIVATS TRUSTS, 


tOI 


a Tolciiitaiy graut subject to withdrawal or discon* 
tinuance (/). Also, alimony is not assignable 
nor is it “ capable of valuation ” in bankruptcy 

Courts of equity, on the like principles of public (a ) 
policy, will also refuse to give effect to assignments by 
which partake of the nature of champerty, or main- 
tenance, or buying of pretended titles (i). Thus, in 
Stevens v. Bagivell (X*), one-fifth part of the share of prize- 
money, the subject of a suit then depending in the 
Admiralty Court, was assigned by the executrix of one 
of the captors and her husband to a navy agent, in 
consideration of his indemnifying them from all costs 
on account of any suit touching the said prize-money, 
and paying to them the remaining four-fifths, if it 
should be recovered. Hdd^ that the assignment was 
void, as amounting to that species of maintenance 
which is called champerty, viz., the unlawful mainte- 
nance of a suit in consideration of a bargain for part of 
the thing, or some profit out of it (/). 

Upon the same principle of not giving any en- (3.) Attiga 
couragement to litigation, especially when undertaken 
as a speculation, equity will not enforce the assignment 
of a mere naked right to litigate, t.e., of a right which, 
from its very nature, is incapable of conferring any 
benefit except through the medium of a suit, such as 
a mere naked right to set aside a conveyance for 
fraud (/ft) ; and the buying of a pretenced title to lands 


(/) Ex parte Webber^ in re Webber^ 18 Q. B. D. III. 

(p) In re Robinton^ 27 Cb. Div. i6a 
(A) Linton V. Linton^ >5 B. D. 239. 

(t) Reyndl v. 5 pryc, 1 L)« O. M. A O. 660 ; Proeser v. Edmondot I 
T. k C. Excb. 4»i ; Jamet ▼. Kerr, 40 Ch. Div. 449 ; »ikI dixting, 
Seear v. Lawtom^ 15 Cb. Div. 426 In re Park Qate Waggon Workt Co.t 
17 Ch. Div. 234 ; Ouy v. Churchill, 40 Cb. Div. 481. 

<A) 15 \m. 139. 

(l) Searle v. Ilopwood, 9 C. B. (N. S.) 566. 

(») Prouer r, Edmonds, i T. A 0. EzcSC Cb. 481 ; Powell v. Kntnder, 
2 Aik. 226 ; In re Paris Skating Rink Co.f 5 OL IHv. 959. 
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was and is not only void as a contract, but subjects the 
parties thereto to penalties and forfeitures (b). But 
the purchase of an interest jpenderUe Hit (o), or a 
mortgage pendente lite (p),’or the advance of money 
for carrying on a suit, if the parties have a common 
interest (^), or if there exists between the parties the 
relation of father and son (r), or master and servant (5), 
will not be considered as maintenance or champerty (^). 
Moreover, a purchase from the defendant is always 
valid, he having the possession, and therefore something 
more than a mere naked right to litigate ; also, under 
the Bankruptcy Act 1883, trustee in the bank- 
ruptcy (it), and under the Companies Act 1862, the 
liquidator in the winding up (v), can assign a lis pendens 
of the bankrupt or company. And to an action for 
maintenance, charity ’’ is a good defence (a?). 


(4.) Atiign* A purchase by an attorney pendente lite of the sub- 
ject-matter of the suit is invalid (y) ; and a purported 
assignment by a husband of his right to administer 
to his wife is invalid (c) ; and an undischarged bank- 
rupt’s assignment of his expectation of a surplus, in 
the administration of his estate, does not confer on the 
assignee any right to interfere in that administration 
(a). Also, when the assignee is incapacitated by the 
law regulating the assignment, r.y., where by the law 
of a husband’s domicile an assignment by him to 


(n) Kef\ntd^ t. 15 Q. B. D. 491 ; nnd see tbe sUtutei and 
de^aiona th<*reon th«r« cited. 

to) Kisitjiki V. Boiwytr^ 2 I>e G. & Jo. 421, 455, 

(|)) Coel'fllv, Taylor^ 15 103, 117. 

(7) HufUrr r. 4 Har«, 42a 

(r) Burkt v. Grtm, 2 Bull k B. 521, 

(f) WM$ V. />. 0/ Portland, 3 Ve«. 503. 
it) Bickinten v. Burrtll^ 14 W\ R. 412, 

(m) Semr y. Lamon^ 15 Cli. Piv. 426. 

In rt Park OiUe IVojttoii Bor/ia Co., 17 Cb. Div. 234. 

(«) Barrii v. Brtaeoe, 17 Q. B. I). $04, 

(») Sinqmn v. Lnmbt 7 £U. A Bl, 84 ; Andermn Bnddlfe^ 6 Jur« 
K. 8. 578. 

(f) % Jam Titmer^ 12 P. D, 18, 

(«) JSmpnHt iSmteWi m r$ Amstm, 10 Cb. Ptv. 434* 
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bis wife is invalid, then of course the assignment is 
invalid, although it should be of an English policy of 
assurance (b). 


Sixthly, it remains to consider the constituents of a vi. Truth, 
valid trust, or the elements required for its creation. 

Now, no particular form of expression is necessary to 
the creation of a trust, if, on the whole, it can be 
gathered that a trust was intended. There is usually 
little difficulty in the cose of deeds; but, in the case 
of wills, it is very difficult in many cases to determine 
whether or not a trust was intended to be created. 

“ As a general rule,” observes Lord Langdale, speaking 
of wills, “ when property is given absolutely to any 
“ person, and the same person is by the giver recom- 
“ mended or entreated to dispose of it in favour of 
‘‘ another, the recommendation, entreaty, or wish shall 
be held to create a trust : — 


Fh*st, If the words are so used that on the whole 
they ought to be construed as imperative or certain ; 
“ Secondly j If the subject-matter of the recommenda- 
tiou or wish be certain ; and, Thirdly, If the objects 
or persons intended to have the benefit of the recom- 
‘‘ mendation or wish be also certain. For e.xample, — 
If a testator gives jQ i ooo to A., desiring, wishing, 
recommending, or hoping that A. will, at his death, 
give the same sura, or any part of it, to B., it is con- 
“ sidered that B. is an object of the testator s bounty, 
and A, a trustee for him.’’ 


oortsiniiM." 


“ On the other hand, ( i .) if the giver accompanies No tnt§i II 
“ his wish or request with other words from which 
“ it is to be collected that he did no( intend the wish **** 
" to be impercUivt ; or (2.) if it appears from the 


Lee y, Abdfj 17 Q. B. D. 30^ 
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coi^xt that the first taker was intended to have a 
** discretionary power to withdraw or to consume any 
** indefinite part of the subject-matter of the gifts ; or 
" (3.) if the objects are not such as may be ascertained 
** with sufficient certainty, it has been held that no 
" trust is created. Thus, ( i .) the words ‘ free and 
unfettered,* accompanying the strongest expression 
** of request, are held to prevent the words of request 
** being imperative ; and (2.) any words by which it 
“ is expressed, or from which it may be implied, that 
“ the first taker may apply the whole or any indefinite 
“ part of the subject to his own use, are held to pre- 
vent the subject of the gift from being considered 
** certain ; and (3.) a vague description of the objects, 
“ that is, a description by which the giver neither 
** clearly defines the objects himself, nor names a dis- 
“ tinct class out of which the first taker is to select, 
will prevent the objects from being certain within 
the meaning of the rule *’ (<•). 


(nj &Mom- 
mMaHon 
aiiiit btim- 

MTtaio. 


Firstly, The woi'ds of recommendation used must be 
such that, upon the whole, they qught to be construed 
as imperative. No technical words are necessary, but 
the testator’s >vords willing or desiring ** that the person 
on whom he lias conferred property should make a dis- 
position of it in favour of certain objects, if reasonably 
certain, will be construed os imperative and ns amount- 
ing to a trust ; so also the phrases “ wish and request ** 
(d)f “ have fullest confidence ” (c), “ heartily beseech ** 
(/), *^well know'* (g), ‘‘of course he will give” (A), 
have all been taken as imperative, in the absence of 


(e) J^nipht Y. Knight^ 3 Bear. 172 ; ii C. ft F. 513 ; and 
V, Afopre, a Vm. Jr, 632 ; i?emard y. MimhuU, Jobnaon, 276 ; Jh rt 
CoU Y. 4 Cb. Diy. 23& 

(hdfrtjf Y. <?oc(/rfy, 1 1 W, R. 554 ; liddard r. Liddard, aS Bcey. 


(#) BhonedMtm r, Skovdton, 32 Beitv. 143, 
q Y. //tneoffff I dm. 553 . 

JBmdnM v. £«rt£neeU, 9 Sun. 319. 
i) JMinssn r. Sm^h, Mad. and Q«ld. 194. 
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otlitT words depriving them of theit effect On the other 
hand, the words above cited and words of that class 
will not be construed as imperative, if there are other 
words which fairly interpreted deprive them of that 
elfect: Therefore, where, e.g,^ a testator gives all his 
real and personal estate unto and to the absolute** 
use of his wife in fee-simple, in full confidence ** that 
she will do what is right with it among the children, 
no trust will be created (t) ; and again, where a testator 
gives all his property to his wife absolutely f with 
full power to dispose of the same as she may think fit 
for the benefit of testator’s family, “ having full confi- 
“ dence ** that she will do so, no trust will be created (k). 

Secondly, The subiect-matter of the recommendation M Subject- 

1 ‘Ti matter moit 

or wish must be certain. Therefore, where, as m be certain. 
gins V. Yales (/), a testator devised real property to his 
wife, to be sold for payment of his debts and legacies in 
aid of his personal estate, and declared that he did not 
doubt but his wife would be kind to his children^ the 
court, being of opinion that these words gave a right 
to no child in particular, or a right to no particular 
part of the estate, held that the clause was void for 
uncertainty. And again, in Curtis v. Hippon (wi), 
where the testator, after appointing his wife guardian 
of his children, gave all his property to her, trusting 
that she would, in fear of God and in love to the 
“ children committed to her care, make such use of 
‘‘ it as should be for her own and their spiritual and 
“temporal good, remembering always, accon 
circumstances, the Church of God and the poor,” — 
the court held that the wife was absolutely entitled to 

(♦) In re Adame and Kensington Veetry^ 24 Cb. Dir. 199 ; 27 Ch. I)»v 
394 ; and sea Lamb v. iTamet, 6 L. R. Cb. App. 597 ; Dat^ine ▼. Lord 
Penrhyn^ 4 App. Ca. 51. 

(it) In re Avickineon and Tennant, 8 Cb. Dir. 540 ; and aea In re 
Pondt Ode r, Hawes, 4 Cb. Pir. 238. 

(/) 9 Mod. 122. 

(m) 5 Mad. 434. 
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the property, there being no ascertained part of it pro- 
Tided for the children, and the wife being at liberty to' 
diminish the capital either for the Church or for the 
poor. And generally, where there is an absolute gift 
of property to one person, and a recommendation that 
he or she should give to a certain other person ‘‘ v)hat 
“ ^all he left ” at his death, “ or what he elwll die 
possessed of the subject will be considered uncertain 
(;i); but this class of cases must not be confounded 
with that very different class of cases in which the will 
gives only a life estate to the first taker with a power 
of disposition over the capital, with remainder over 
failing (or subject to) such disposition ; for in this 
latter class of cases, if there is either no exercise of 
the power or only a partial exercise thereof, the gift 
over will take effect, but not as a trust (o). 

(3.) Til® object Thirdly. The objects of the recommendation or wish 

ncoct bo 

must be certain. Thus, in Sale v. 3foo7*c (p), where a 
testator bequeathed the residue of his property to his 
wife, not doubting that she would consider his near 
relaiionsy as he would have done if he had survived 
her, tlie court held that the objects were uncertain : 

Who were the objects of the trust ? Did the testator 
‘‘ moan relations at his own death, or at his wife’s 
“death?” Of course, in such a case, if the court 
should be able to arrive at the conclusion that the 
testator’s next of kin at the time of his wife’s death 
were the beneficiaries intended, the objects would then 
be certain, the wife would take only a life-interest with 
a right of enjoyment in specia (g), and subject thereto 
the remainder over among such relations would take 
effect. 


(») Poj^ X. Pttpcj to Sim. 1 ; Green v. Martdtn^ i Drew. 646 \ Con* 
nMe V. iinUy 3 D® G. & Sro. 411, 

(flj Pennotk ▼. Pennodt^ L. R 13 £q. 144 ; Ptrrf v. L. R. 

t8 liq. 152 ; iltrriny v. BormWf 13 Ch. Dir. 144 ; 14 Cb. Dir. 263. 
(ji) I Still. 534. 

Mtrrinff r. Barromt •apn. 
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The tendency of the later decisions, it has been said, 
is against construing precatory words as trusts ; there- JJruSng pi^ 
fore if it can bo collected on a fair interpretation of wortU m 
the words, that the testator did not intend the wish 
to be imperative, or if it appears from the context 
that the first taker was to have an absolute dis- 
cretionary power as to disposing of the corpus, no 
trust will be created (r). So where there was a gift 
of stock to a person, the testator adding parenthe- 
tically, to enable him to assist such children of my 
deceased brother as he may Jiml dcserviny of encourage-' 
mentf it was held that no trust was created for 
the children (5). 


But the legatee or devisee does not invariably take U truit Iw 
for his own benefit where the court fails to find a 
valid trust ; on the contrary, he is in general excluded 
in favour either of the heir or of the next of kin 
of the testator, according as the property is real estate but of the * 
or is personal estate ; and in order to exclude him, 
it is only necessary that it should appear that a trust 
was intended. Therefore where, in Briggs v. Penny (f), 
the testatrix, after giving, among other legacies, a sum 
of £1000 to Sarah Penny, and in addition a like sum 
of £^000 for the trouble she would have as executrix, 
bequeathed all her residuary personal estate to the 
said Sarah Penny, ‘‘ well knowing that she will make 
“ a good use, and dispose of it in a manner in accord- 
‘‘ anco with my views and wishes,” — it was held by 
Lord Truro that Sarah Penny did not take the residue 
for her own benefit, but that it devolved upon the 
next of kin of the testatrix. His Lordship said: — 

Once eatahlish that a trust was INTENDED, and the 


(r) l/owotih r, Detcrll, 29 Beav. 18 ; Lambc v. ISamei, L. II. lO E4. 
267 ; and te« Muuoorie Bank ▼. Raynor^ 7 App. Ca. 221. 

(a) Benton ▼. WhiUamt 5 Sim. 22 ; aod aee t. DunMR^ 8 

'Cni. Dir. 430 ; and Grtgory t. Bdmundmtnt 39 Ob. Dtv. 253. 

(I) 3 Mac, k O, 546 ; and aaa In re PUetwood^ Bidgrtavee ▼. Brewer^ 
1 5 Ch. Div. 594 ; Cooper-Dean v. Btevene^ 41 Ch. Dir, 552. 
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legaiee canmi lake herufidally ; in this case, the fact 
^^tbat besides a legacy of £3000, another legacy of 
‘‘that amount is expressly given to Miss Penny for 
“the trouble she will have in acting as executrix, 
“ clearly shows that Miss Penny was not intended 
“to take the residue beneficially; because otherwise 
“the testatrix could have had no object in taking 
“ out of that residue the legacy of £3000 for her 
“ trouble ** (u). 


VII Secret 
trt$it*,-^when 
Mid wbeu not 
•nforoed. 


Where property (real or personal) is given by will to 
a trustee, or being personal, is bequeathed to or vests 
in the executor, and there is nothing on the face of 
the will suggesting that the beneficial interest is to be 
taken by such trustee or executor, and, d fortiori, if the 
contrary intention appears on the face of the will, then 
the beneficial interest is undisposed of by the will, and 
a further writing to be executed as a will is necessary 
to dispose of the lienoficial interest ; and therefore no 
trust declared by word of mouth only, or even declared 
by writing (unless such writing is duly executed and 
attested as a will, or, being in existence at the date of, 
is incorporated in, the will), is permitted to be valid (r), 
but the property attempted to be subjected to such 
ineflfective trust will go, so far as it consists of real 
estate, to the heir-at-law or residuary devisee, and, so 
far as it consists of personal estate, to the next of kin 
Or residuary legatee. On the other hand, if the legal 
devisee or executor-legatee appears on the face of the 
will to bo intended to take the beneficial interest also, 
then, as a general rule, no parol evidence to contra- 
dict or vary the plain effect of the will is admissible ; 
so that in such a case the legal devisee or executor- 


(y) V, TAomot, 6 D« Q. M. a G. 64$ ; t. 

John*, ; and dUiing. SUad t. MeUor, L. K. 5 Cb. Dtr. 225. 

(r) Otmt, 3 Atk. 141 ; Mwiekcim ?. 6 V««, 52 ; 

JIImii V. BtmdxMtt 1 1 Mon P* C. ; Siei^letion n TMi/tMMfi, 3 'App. 
Ck. 404 ; JSofu V. CmrriU, 26 Cb. Div. 531. 
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legatee will take tke beneficial interest to himself 
absolutely. But to this general rule there is one 
great exception, namely, the usual exception on the 
ground of fraud, viz., that parol evidence may be 
admitted to prove a fraud on the part of such devisee 
or legatee in procuring the gift to be made to him for 
his own benefit bv the will, in that he undertook a 
certain seci'ct trusty and that such undertaking on his 
part was the cause of the will being made as it is 
made ; and in that case the court will enforce discovery 
of the secret trust ; and if it find the secret trust law- 
ful, it will decree execution thereof (a) ; and if it find 
the secret trust unlawful, it will give the property, if 
real, to the heir-at-law or residuary devisee, and if 
personal, to the next of kin or residuary legatee of the 
testator (y) ; and the court will also, if necessary, sever 
when it can the lawful trust from the unlawful one (5). 
But if no trust is imposed by the will, or no communi- 
cation of any secret trust was made in the testator’s 
lifetime to the devisee or legatee, the devise or bequest 
will hold good for the benefit of the devisee or legatee, 
although he may, notwithstanding the absence of legal 
obligation, be disposed from the bent and impulse of 
his own mind to carry out wdiat he believes to have 
been the testator’s wishes (a). 


There remains to be, eighthly y considered a class of vill. Pwm 

, , . , i j ^ . in the nature 0f 

cases, m which powers are given to persons accorapamoa trutts; otiitr- 

with such words of recommendation in favour of certain 

specified objects as to render them powers in 

nature of trusts ; so that the failure of the donees of ] 

the powers to exercise such powers in favour of the 


(jt) O'Brien t. T$fi$en, 26 Cb. Dir. 372. 

(y) Strickland ▼, Aldridge^ 9 Ve*. 519. 

(1) Be Birkettj 9 CSl Div. 576. , * « 

(«) Lewin on TrvmtM, 5^ 5 * ? CuUen ▼. Attcmeg^Oenerelj L> if. 

I H. L. tgo; BtntboUum t. BunnHt, 8 Cb. l>ir. 430. 
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intended objects will not prejudice the latter, for the 
court will in such a case take upon itself the duties of 
the donees of such powers (J). It is perfectly clear, 
that where there is a mere power of disposing, and 
that power is not executed, this court cannot execute 
it (c). It is equally clear, that wherever a trust is 
created, and the execution of that trust fails by the 
death of the trustee or by accident, this court will 
execute the trust (d). But there is not only a mere 
trust and a mere power, but there is also known to 
the court a power which the court considers as par- 
taking so much of the nature and qualities of a trust, 
that if the person who has the power does not dis- 
charge the duty which that power imposes, the court 
will discharge the duty in his place (r). For 
example : — 


t. In V. Philcox (/), where a testator, after 

wwwjuftl to life-interests in certain stock and real estate to 

his two children, with remainder to their issue, declared 
that in case his two children should both die witliout 


leaving lawful issue, the survivor of his two children 
should have power to dispose by will of the real and 
personal estate, ** amongst my nephews and nieces or 
‘‘their children, either all to one of them, or to as 
“ many of them as my surviving child shall think pro- 
“ per/' — it was held by Lord Cottenham that a trust 
was created in favour of the testator’s nephews and 
nieces and their children, subject to a power of sdee- 
iian and distribution only iu the surviving child of the 
testator. ** Wlien there appears,” observes bis Lordship, 
** a general intention in favour of a class, and a par- 


Oude V. 3 De O. a Sm. 389 ; /sod ▼. I»od, 33 Bear. 

J o) Bromm ▼. 8 Vea. 

d) Ibid. 

t) Ibid. 8 $61 ; «nd ate TmtdoU t. TwoodmUt 7 Cb. Div. 633 ; 

ir«nier, i 8. a S. 304. 
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*‘ticnlar intention in favour of individuals of tbat 
class, and who are to be selected by another person, 

“ and the particular intention fails from that selection 
** not being made, the court will carr)’ into effect the 
general intention in favour of the class." 

So again, in Salushury v. Denton (^), where a testator .5 
by will gave a fund to be at the disposal of liis widow 
by her will therewith to apply a part for charity, the 
remainder to be at her disposal among my “ relations, 

** in such proportions as she may be pleased to direct \ " 
and the widow died without exercising the power of 
determining the proportions in w'hich each beneficiary 
was to take, — the court held that the bequest was 
not void for uncertainty, but that the fund should bo 
divided in moieties, one of such moieties to be for 
charitable purposes, and the other moiety to bo for 
such of the testators relatives as were capable of 
taking within the statutes of distribution (//). 

The case lastly before referred to shows, that when The shArti of 
equity executes an unexecuted power^trust or trust- ^ 
power of this sort, she applies her own maxim, that 
equality is equity, and divides the property equally ; 
although the trustee, if he had chosen to exercise the 
power, might have used his discretion to give unequal 
shares (t). 


A cestui qujt trust is the peculiar favourite of courts IX. ZdahilUs 
of equity, and equity has sought by the most stringent 
rules to protect a cestui qv£ trust against the mold fides 
or carelessness of his trustee. In furtherance of this irim 
object, the doctrine was early established in equity, cettuU gu$ 
that if a trustee for sale had to pay over the purchase- 


, 3 K. a J. 529. 

(Jk) lAttU T. Htd, 10 W. B. 592 ; t. BuH, i6 SIbd. 45. 

(») WSBis T. Kjfmert 7 Cb. Dir. 181. 
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moxii&j to other persons in given shares, the purchaser 
was l^und to see that the trustee applied the purchase- 
money accordingly, unless the instrument by which 
the trust was created contained an express declaration 
that the trustee’s receipt should be a good discharge ; 
and in the absence of such a declaration, the purchaser 
was himself responsible for the misapplication of the 
money. But as this rule bore very hardly on pur- 
chasers, and was in the way of that unfettered dis> 
position of property which the law so much encourages, 
several legislative Acts have been from time to time 
passed with the object of relieving the purchaser of 
this most onerous liability. It will be profitable, 
firstly, to state the old rules by which the purchaser’s 
liability was regulated, and then to state the provisions 
and applicability of the various statutes. 

Firstly t the old rules (apart from statute) : — 

(i.)P€rtmiMliy, i. It being the general rule that personalty con- 
^purehAMr natural and primary fund for the payment 

of the debts of the testator, the purchaser of the whole 
or any part of the personal estate was not as a general 
rule bound to see that the purchase-money was applied 
ill discharge of the debts {k). But even in this case, 
if there was any fraud or participation in fraud on the 
part of the purchaser, he would not be exonerated ; 

where an executor disposed of his testator's assets 
in payment of a debt of his own, and the purchaser 
knew of such intended misapplication beforehand (/.) 

{Miyr- 2* Where real estate was devised to trustees upon 
trust to sell for the payment of debts or of debts and 
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legacies generally, or if the lands were merely charged mwiM ditto 
with such payment, the purchaser was exonerated (tn). 

3. But if the trust directed lands to be sold, or if 
the will contained a charge upon, or a trust of, the lands 
for the payment of certain debts, mentioning in par- ^ 
ticular to whom those debts were owing, or if there chawr not 
was a trust or a cliarge for the payment of legacies 
or annuities only, the purchaser was bound to see to 
the proper application of the purchase-money (n). 


Secondly, The provisions of the successive statutes :■ 


(l.) By statute 22 & 23 \'iet. c. 3 5, s. 23, it wasl^rdSt. 

, f // 1 ^ . f Leonard! Aet 

enacted that “ the bond Juie payment to, and the re-aa&aaVioi 

“ ceipt of, any person to whom any jmrehase or mart- 

“ gage money shall bo payable upon any express or 

implied trust, shall effectually discharge the person 

‘‘ paying the same from seeing to the application or 

“ being answerable for the misapplication thereof, unless 

“ the contrary shall he c.rprcssly declared by the instrument 

“ creating the trust or security (0). This statute applied 

only to instruments executed on or after the 1 3th 

August 1859, being the date when the Act came into 

operation. 


(2.) By statute 23 & 24 Viet, c. I 45 i 29, it was Lord Cwo- 

1 •••• g% liTOf to A 

further enacted, that “ the receipt in wnting of any 23 A 34 vict. 
“ trustees or trustee for any money payable to them or 
“ him by reason or in the exercise of any trusts or wh»tooo?«r, 

“ powers reposed or vested in them or him, shall be a 
sufficient discharge for the money therein expressed 
“ to be received, and shall effectually exonerate the per- 
“ sons paying such money from seeing to the applica- 


{m)£Uit4 V. MerryvMin, I L. C. 64; /eW v. Abbot, cited Co. Litt* 
290 h , ; Ikmiing t. Hudo^ I 7 Beair. 2^. 

(a) SUAot y. Mitrrfman^ i L. C. 64 ; Johnson t. KtfMuU, 3 My. A K. 
63OU 

(o) StnmM ▼. Ljftion, 2 J. A fi. 15 A 

H 
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f tion or from being answerable for any lessor 

^misapplication thereof^ This statute applied only 
to instrnments coming into operation on or after the 
28th August i860, being the date when the Act itself 
came into operation. 
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(3.) By statute 44 & 45 Viet. c. 41, s. 36, ^^the 
receipt in writing of any trustees or trustee for any 
“ money, securities, or other personal property or effects, 
** payable, transferable, or deliverable to them or him 
** under any trust or power, shall be a sufiBcient dis- 
** charge for the same, and shall effectually exonerate 
“ the person paying, transferring, or delivering the same 
from seeing to the application or being answerable 
** for any loss or misapplication thereof.’* Moreover, 
this section of the Act applies to all trusts whensoever 
created, and whether before or after the Act. The 
Settled Land Act, 1882, s. 40, contains a similar 
power as regards funds arising under that Act, and 
this Act also is retrospective. 


Otamloon- Since the changes successively effected by these 
enactments, questions as to the power to give receipts, 
and as to the purchasers liability to see to the a2)pli- 
•xoiier- cation of his purchase-money, have become of less and 
less practical ira{)ortance. And having regard to the 
comprehensive character of the two last-mentioned 
statutes, and to the fact of their being retrospective, the 
better opinion would seem to be, that a bond fide pur- 
chaser paying his purchase-money to the trustee and 
obtaining his written receipt for same, and not know- 
ingly participating in any ftaud of the trustee’s, is now 
in all cases exonerated from seeing to the application 
of his purchase-money so far as regards all charges not 
only of debts but also of legacies and annuities made or 
' given by the will. But of course as regards mortgages 
and other chaiges which exist independently of the will, 
and which ar^ in fact, paramount to the will, the 
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porofaaaer would not be exonerated as to these^ but 
would require to obtain the concurrence of such mort- 
gi^^eea or other incumbrancers in the Gonveyance to 
himself, or else to hare recourse to the provisions con- 
tained in the 5 th section of the Conveyancing Act, 
1881, for the discharge of such hwumhraTtces upon a 
sale (p)y or otherwise to see to their being properly 
discharged. Also, it might still be prudent occasionally 
to require the specified creditors to concur in the con- 
veyance for the purpose of releasing their charges (q ) ; 
thus, for example, as regards legatees and annuitants 
whose legacies or annuities are charged on the lands 
in common with the debts charged thereon, the pre- 
sumption arises after twenty years in the case of real 
estate (r), w'hero the beneficial devisee is in possession, 
that the debts have l>een paid ; and therefore in such a 
case, the power in the trustees to sell may bo wholly 
at an end, and with it of course the power also to give 
receipts ; and in every such case, the concurrence of 
the legatees and annuitants would be required in the 
conveyance to the purchaser (,s); but the presumption 
aforesaid apj^ears not to arise in the case of leasehold 
property (1), 


And it appears to be still most necessary in all Prori<l«d 
cases, that the purchaser should ascertain that the 
person professing to sell as trustee or assuming to 
exercise that “ trust or power ” which is referred to in 
the last>mentioned Acts, is in fact the trustee or other 
person authorised for that purpose, or invested with 
such trust or power — a question not always very easy 




(p) See definition of /neumlrancr^i, sect. 2 of the Conveyancing Act, 
i8Si. 

(g) Wmi. Real Aseeta, p. 90 ; and see Dart’a V. A P. 4th ed, p. 564 ; 
and oonaider Prtt€ v. Price, 35 Ch. Piv. 297. 

<r) Jte Tangueray WtUaume, 20 Cb. Div. 465. 

(#i See Boggart v. 8eoU, 1 Ruas. k My. 293 ; Brewer v, Brondwoody 
22 Cit. Div. 105 ; Wylmm v. Ihmn, 34 Div. 469 ; and v. 

BumeB , 38 Ch. w. 334. 

(f> Ba WkiaUer, 35 Ch. Div. 561. 
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to determine. The answer is to be gathered, of coarse, 
primarily from the words of the trust instrument, and 
secondly, from the provisions in that behalf contained 
in Lord St. Leonards’ Act, above cited, which distin- 
guishes the cases in which the trustee of the will is 
to be the vendor from those cases in which the executor 
is to be the vendor, — in the absence of a properly 
qualified beneficiary entitled and able to sell : sciL the 
trustee being made the vendor where the charged lands 
are devised to him in fee-simple or for other the testa- 
tor s ^vhole estate therein, and the executor being made 
the vendor in all other cases. But, noUt bate, the word 
^^execut/or” in Lord St. Leonards’ Act does not include 
the word administrator ” (//). 


On n 

cbiwin from 
trusttea, — 
t. s6, Coii< 
Toynnoiiig 
Aot, 1881, VM 
sot appUonblo 
M • fonend 


And before leaving this subject, reference should be 
made to the SSf'^ sections of the Convey- 

ancing Act, 1881, by the former of which sections 
it has been provided (in favour of subsequent bond fide 
purchasers) that the usual receipt clause in the body 
of the deed or the usual indorsement of such receipt 
on the back thereof shall be sufficient evidence of the 
payment of the money in such receipt expressed to 
have been received ; also, by section 5 6, that such 
receipt occurring either in the body or 011 the back 
of the deed shall be a sufficient authority (without any 
other or distinct authority in that behalf) to the soli- 
citor of the vendor to receive and to give a receipt 
for the purchase-money. It was held that the 56th 
gectioQ was not applicable to vendors who were trus- 
tees, with power to sell and give receipts, but was appli- 
cable only to vendors who were themselves beneficially 
entitled to the purchase-moneys. Thus, in In re 
BMamy (r), where trustees for sale having sold an 


<«) In r$ CUy t. Tdftfjf, 16 Ch. Dir. in rt Cup^ Copi ▼. 

16 Ob, Dtv* 49» tod Um cmm ciUd in ib« argnniMit in tb«M two 
(«) <4 C^. Dit. 3S7. And MS Okoti t. Ifafler, 9 Bmr, 497 ; Ftiwy t, 
Iwi, a Bn CL i Jo. 468. 
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estate insisted that the purchase-moneys should be 
paid to their solicitor simply upon his production of 
the purchase deed duly executed by the trustees and 
containing a receipt within the terms of sec. 56, the 
court held that the purchaser was justitied in refusing 
to pay the purchase-money to the trustees’ solicitor, 
and in insisting tliat the vendors should either attend 
personally to receive the purchase- money or should 
authorise the purchaser to pay it into a bank to the 
joint account of the vendors ; for the only effect of 
the 56th section was (it was said) to make a special 
authority to the solicitor to receive the money un- 
necessaiy, and that section was of itself the special 
authority required ; but trustees had no power to 
authorise their solicitor to receive purchase-money for 
them as a general rule ; under special circumstances 
they might have such a power, but the special circum- 
stances must in such a case be shown to exist. However, 
now, under the Trustee Act 1888, s. 2 (x), trustoes 
(including executors and administrators) are now 
entitled to the benefits of the provisions contained 
in section 56 of the Conveyancing Act, 1881, equally 
witli ordinarv vendors. 

(x) 51 & 52 Vict. c. 59. UtKl«r the Trust luveitmeut Act, 1889 
(52 A 53 Vict, c. 32), the word trustee is wade to extend (for the 
purposes of that Act) to an executiir and to an administrator. 


hut is now 
appUcabU. 



( n? ) 


CHAPTER III. 

EXPRESS PUBLIC [OR CHARITABLE] TRUSTS. 

ClmrtiiM Trusts in favour of charities, in other words, Express 
Public Trusts, are very coimnon. In most respects, 
these trusts are in respect of their creation and also of 
their construction and execution, subject to the like 
rules as the express private trusts expounded in the 
previous chapter. Nevertheless, charities are highly 
favoured in the law, and charitable gifts sometimes 
receive a more liberal construction than gifts to in- 
dividuals ; while in some few respects to be hereafter 
specified, charities are treated with some little dis- 
favour. 

And first of all, it is necessary to define ‘‘ charities ” 
in the legal acceptation of that term, — which is at once 
both narrower and wider than what the word charity 
in common s|)eech denotes. Charities, in the legal 
acceptation of the term, are and comprise : — 

Firstli/^ The charitable uses specified in the statute 
43 Eliz. c. 4 (a), that is to say, — the relief of aged, im- 
potent, and poor people ; the maintenance of the sick 
and of maimed soldiers and mariners ; schools of learn- 
ing, free schools, and scholars in the universities ; the 
repfdr of bridges, posts, houses, causeways, sea-banks, 
and highways ; the repair of churches ; the mainte- 
nanoe of houses of correction ; the education and pre- 
ferment of orphans ; the marriages of poor maids ; the 

(«) Raptaled bj 51 a 53 Yiot, e. 4a, and tbmbj r9««iiaotad with 
— At to clitriti«« within iht loeomt Ta* Acta, aet 
T. /wcMM Tmx Qmmiuumer$^ 13 Q. B. B. 196. 


Clhariliaa,— 
defittitinii of, 
aeeofding to 
Uw. 
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support, aid, and help of young tradesmen, handicrafts* 
men, and decayed persons ; the relief and redemption 
of prisoners and captives ; and the relief of the poor in 
respect of taxes. 

Secondlyy The charitable uses similar to those speci- 
fied in the statute, and which the courts have at various 
times held to be within the “ spirit and intendment,” 
and which are now to be described as being within 
“ the meaning, purview, and interpretation of the pre- 
amble ” (6) of the Act, that is to say, the repair 
of memorial windows in churches (c), and of monuments 
in churches (^), but not in churchyards (/) ; the repair 
of a church organ ; the maintenance of church-chimes 
and of worship generally (/) ; the foundation of lecture- 
ships and professorships (r/) ; the supplying of towns 
with water, or generally the sanitation or ornamenta- 
tion of towns Qi ) ; the encouragement of good domes- 
tics (i), or of poor emigrants (/.*) ; the care and cure 
of useful quadrupeds (/) ; and the like. 

But generally, objects which, although charitable in 
a popular sense, are merely for the l>enefit of indi- 
viduals are not charitable in the legal sense of that 
word ; r.y., a bequest to ten poor clergymen of the 
Church of England to be selected by J. S. (w). On 


(6) 51 & 52 Viet. c. 42, a. 13, iub-gec. 2. 

(e) Ait.-Oen. t. Ruper, 2 P. Wriw. 125. 

{d) Boart ▼. OtbornCt L. R. I Eq. 585. 

(<) Dawson v, Stnallf L. K. 18 E<|. 1 14 ; Re WillianSj 5 Cb. Div. 735 : 
Vw/ghan v. ThamaSt 33 Ch. Dir. 187. 

(/) AtL'Oen^ r. Ptarton^ 3 Mer. 353 ; AtL^Gcn^ 10 Va*. 

22 ; Thornton v. Sawe^ 31 Beay. 14. 

(p) Yates V. University CoUeySf L. R. 8 Cb. App. 454 ; L. R. 7 Ho. 
Lo. 43 ^. 

(A) Jones T. WtUiarnSj Amb. 651 ; Paverskam {Mayer) y, Ryder ^ 5 
De 0« M. A O. 350. 

(t) tAmomhe v. Winirinyham.^ 13 Beav. S7. 

\k) Barday v. Maskdynty 4 Jur. N. B. 1294. 

{ 1 ) htmdon University v. Yarrow^ 23 B«»y. 159. 

{m) Tktmms y. L. R. i8 198 ; nnd dieting, 

PaUimson^ 32 Ch. Piv. IJ4 } nod eousidsr /• re Boteipk without Bishop* 
Parish Estates^ 35 Cb. Div. I4J. 


And (2.) Ob* 
iaoU non* 
logout iheratc. 


CharitiM,- 
iDott be of 
npuhfie 
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the other hand, a bequest to " General William Booth ” 
(of the Salvation Army) for the spread of the gospel ” 
is distinctly charitable (n). And in general the court 
settles a scheme for the administration of charitable 
bequests; but no such scheme is directed as a rule, 
when the legatee (as in General Booth's case) is evi- 
dently intended by the testator to havte an absolute 
discretion as to the application of the fund for the 
purpose specified (o). 

Wo may now proceed to enumerate some of the 
principal characteristics of charities, taking (i.) the 
respects in which charities are peculiarly favoured ; 
(2.) some respects in which they are treated on the 
same level with individuals; and {3.) some respects in 
which charities are disfavoured. 

Firstly^ Charities are favoured al)ove individuals in 
the respects following: — 

(l.) If the testator has expressed some absolute in- 
tention to give a legacy to charitable purposes, but 
he has left uncertain, or to some future act, the mode 
by which his intention is to be carried into effect, the 
Court of Chancery, if no mode is pointed out, will of 
itself supply the defect and enforce the charity {p), 
Noia benCf that the cestui q\u trusty if a private indi- 
vidual, would, in such a case, lose the benefit of the 
trust, on the ground of uncertainty in the object. 

It is, in fact, a well-established principle, that if the 
bequest be for a charity, it matters not how uncertain 
persons or the objects may be, or whether the per- 


(n) hm V. 34 Ch, Dit, 538. 

(o) Zm CSwfce, lupr*, following /Wertoourf ▼. I Moll. 

Ml Wdkhy* Chleif, 16 Vw. ao6; Hmnk t. Mari t/ k 

K. 50 $ Mid WMi T. (Hadtkm*, i Fbil. » 

(p) Pootth v. 3 CU. Db. 34a. 
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sons who are to take are in esse or not, or whether the 
legatee be a corporation capable in law of taking or not, 
or whether the bequest can be carried into operation 
or not ; for in all these and the like cases, the Court 
of Chancery will treat it as a valid charitable bequest, 
and will dispose of it for such charitable purposes as 
it shall think fit. For example, if a man bequeaths 
a sum of money to such charitable uses os he shall 
direct by codicil annexed to his will, or by note in 
writing, and he leaves no direction by ccniicil or note 
in writing, the Court of Chancery, applying the rule 
that the nomination of the particular objects is only 
the mode, and the gift to the charity the substance, 
of the testamentary disposition, will carry into efibet 
the flfeneral intention of charity. But the object must But tbe 

o ^ j inuit b© (Hi"* 

be distinctly .charitable in order to the court construing unctly oburi* 
it in that favourable wav : and therefore wliero the 
bequest may, in conformity to the express words of the 
will, either be disposed of in charity of a discretionary 
private nature, or be emploN^ed for any general, bene- 
volent, or useful purpose, or for any general purpose, 
whether charitable or otherwise^ or for charitable or 
other general purposes at discretion, the bequest will 
be void, as being not exclusively charitable, and also 
too general and indefinite for the Court of Chancery 
to execute. Therefore if a testator makes a l>efjue8t to 
trustees for such benevolent, religious, and charitable 
purposes, or for such charitable or public purposes 
as they should in their discretion approve of, the 
legacy cannot be supported, and the property will 
devolve on the residuary legatee or next of kin of the 
testator (^). So too a friendly society is not a charity, 
and a bequest made to it in aid of its funds will not, 
on the society being wound up and dissolved, become 

,,, MorUe ▼. Bishop of Durham, 9 Ve». 399, 10 Vm. $22 ; BlUt ▼. 

Bdhff, I My. k Cr. 286 ; In re Jarman' $ / tUUo, Lmrer r. 

2 CSi. I>iv« 584 ; atul ooniparv Coda v. Mammier*, L. B. 12 Bq* 574 * 
distlngtsifiiM in Jnro DutUm, 4 B2«b. Dlv, 54. 
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applicable for charitable purposes (r). On the other 
hand, objects described as “ charitable and deserving ” 
would be construed simply as charitable objects of a 
deserving character, the words “ and deserving ” being 
regarded as merely restrictive of the class of charities (s). 

Doctrine (la.) Where the literal execution of specific chari- 
table trusts either originally is or afterwards becomes 
inexpedient or impracticable, the court will execute 
them cy-pm, i.«., as nearly as it can to the original 
purposCy and so as to execute them in substance. The 
general principle upon which the court acts in such 
only cases is thus laid down by Ijord Eldon in Moggridge v, 
r^^*in.^* Thachwell (I), viz., “ that if the testator has manifested 
iontlon of « ^ general intention to give to a charity, the failure 
“ of the particular mode in which the ■ charity is to be 
effectuated shall not destroy the charity ; but if the 
substantial intention is charity, the law will substitute 
another mode of devoting the property to charitable 
‘‘ purposes, though the formal intention as to the mode 
‘‘ cannot be accomplished ; and the court will in 
such a case direct a scheme to be framed cy'-pres, and 
will approve of a scheme which as nearly as possible 
executes the intention of the donor, expressed or 
presumed («)» 

The doctrine of cy^pre^ is, however, held to be only 
applicable where the testator has manifested in his 
will a general intention of charity, and therefore will 
not be applicable where such general intention is not 
to bo found. If, therefore, it is clearly seen that the 


Ulttii to iko 




(r) 1 % re dark'g Truttf I Ob. Dir. 497 ; and Jfe Dutton, 4 Exch. 
DW* 54* 

<#) /n re Sktton, Stone v. 28 Oh. Div. 464 ; and m« /n tv 

JPoe^teUiOberi v, JSarrow, 35 Ch. Div. 47a. 

it) 7 Yo*, 69 ; and aee In re Williame, 5 735 1 De re 

JMtettt 9 Ck Div. 576 ; v, Tkommt, 33 Ok Div. 187 ; and 

iHaoo* v. Imkeout 35 Ob. Div. 460. ^ 

Iti) V. The /roaaum^ert' Co^ 2 Boav. 313; JPmee v. Puttmmne, 

J2 Oh* Dir. 154 ; SpiUtr v. Memie^ ibid., 138, n* 
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testator had but one particular object in his mind, as, 
for example, to build a church at W., and that purpose 
cannot (by reason of the Mortmain Act, or otherwise) 
be answered, the next of kin will take (?•). And again, 
if the bequest is upon trust to pay the income to the 
incumbent of the church at H. for the time being, so 
long as he permitted the sittings to be occupied free, 
there is only the particular specified object, and no 
general intention of charity ; and subject to tlie trust, 
and on its determination, the capital of the trust fund 
will go to the residuary legatee or next of kin (.r). 

(2.) In further aid of charities, the court will supply (a.) DafeoU in 
all defects in conveyances, where the donor hath a 
capacity and a disposable estate, and his mode of 
donation does not contravene the provisions of any 
statute iy). Note herc^ that in the case of private in- 
dividuals, the imperfection of the conveyance, being 
voluntary, would be fatal to the creation of the trust. 

( 3 .) A third respect in which charities are favoured (3.) lUfulting 
is in respect of resulting trusts. The following rules to'cbnritiwl^* 
as to resulting trusts in gifts to charities are laid down 
in Lewin on Trustees (c), viz. : 

(a.) Where a person makes a valid gift, whether by (a.) Wh«r* 
deed or will, and expresses a general intention of 
charity, but either particularises no objects (a), or such 
as do not exhaust the proceeds (5), the court will not 
suffer the property in the first case, or the surplus in 
the second, to result to the settlor or his representa- 


(t?) Clark T, Taylor^ I Drew. 642 ; Loteomhe t. WiiUringham^ 13 
B«*t. 87 ; and e«s In rt OreVj Broadkent t. Barrow^ 29 Cb. Div. 560 ; 
and In re WkiU’e TruU, 33 Cb. Dit. 449. 

(x) In re Randdlt Bandell v. IHxon, 38 Cb. Dit. 213. 

(w) St. 1171 ; Safer v. Saj^r, 7 Hare, 377 ; Jnnee t. SayeTt 3 ^kUc. 
h O. 606. 

(f) Pp. yo, 131. 

<«) AtL^Qen. t. fferrick^ Amb. 712. 

(b) AU,-(hn, T. Tatma, 2 Vet, Jr. 1. . 
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tives, but will take upon itself to execute the general 
intention, by declaring the particular purposes to which 
the fund or the surplus shall be applied. 


(6.) So too 
wboro rents 
ere eshaoeted 
hy the object 
indioated, but 
eubeequeutly 
inerease. 


(^.) Where a person settles lands, or the rents and 
profits of lands, to purposes which at the time exhaust 
the whole proceeds, but in consequence of an increase 
in the value of the estate, an excess of income subse- 
quently arises, the court will order the excess of sur- 
plus, instead of resulting, to be applied in the same or 
a similar manner with the original amount (c). 


Eaoaption,— But to these two rules there is the following excep- 

viz., even in the case of charity, if the settlor do 
at time of gift, give the laud, or the whole rents of the land, but 
noticing the property to be of a certain value, appro- 
priates part only to the charity, the residue will then, 
according to the circumstances, either result to the 
heir-at-law (r/), or belong to tlie donee of the property, 
subject to the charge (e). 


(4.) Charitlec (4*) Charities are not within the rule or rules against 
f^^ufcof PGrp^t'iities (/) ; in fact, charities almost involve in 
PeriMtuitiei. themselves a perpetuity, e,g.^ bequests for the perpetual 
benefit of the poor relations of the donor. The like 
gifts in perpetuity to individuals would be void as 
tending to a perpetuity (g). 


(S.) VolunUry (5.) Also, voluntary conveyances are not within the 
statute 27 Eliz. c. 4 (h). 

good notwith- 
tlandiiif <17 

EUa a 4. (0 Thfitfm'd ikhool Ca., Gmm and R^p. 130 6. ; Btvtrley ▼. AtL^Otn^t 

6 H» L. Caa. 310 ; Att'Gtn, t, China Cwtgf, 2 Ke«. 150; AtL^Otn. t. 
MarekafU^ L. H. 3 £q. 424. 

(d) AU.^Gtn. T. Miiyor of Bristol. 2 J. A W. 30S. 

(e) BeptrUy v, Att.^Otn., 6 H. L. Caa, 310 ; Att.-(kn, r. SoutXmouUom^ 
5 H, U Caa. 1 ; Att-Oen. t. Trin. Cbll. Camb.^ 24 Bnar. 3S3. 

(/) T. Pricf, 17 Vat. 371 ; GiUmm v. TVtjiiar, L. R. 16 Eq. 

$81 ; Widmort v. HWro/e, Amb. 636. 

(g) Codts V. IfaiMifra, L. H. 12 Eq. 574 ; 7 %omm$ ifoioatf, L. R. 
tS 198; XHilion, 4 Exoh. Dir, 54. 

Aenwokft, 5 Baar. 307* 
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Secondly^ Charities are treated on a level exactly iMUtptet* in 
with individuals in the respects following ; — Tw trw^or 

( I .) If a testator gives his property to such person 
(upon trust) as he shall hereafter name to be his exe- j j 1 
cutor, and afterwards he appoints no executor ; or if 

. ^ • -I • 1 ^ t , tupVhcd. 

an estate is devised (upon trust) to such person as the 
executor shall name, and no executor is appointed ; or 
if, an executor being appointed, he dies in the testator’s 
lifetime, and no other is appointed in his place ; in all 
these cases, if the bequest be in favour either of a 
charity or of an individual, the Court of Chancery will 
assume the office of an executor, and carry into effect 
that bequest, that is to say, will ajtpoint a trustee to 
discharge the duties of an executor (0; scilicet ^ because 
the beneSciary is certain, although the legal owner is 
uncertain ( 7 c). And an executor according to the tenor 
might even be constituted by the Probate Division of 
the High Court in such a case ( 7 ). 


(2.) And again, lapse of time in equity is a bar in (? ) 
the case of charitable trusts, exactly as it is (where it 
is) in the case of mere private trusts and no further ; 
but under the Judicature Act, 1873, sect. 25, sub- 
sect. 2, as between an express trustee and his cestui que 
trusty no lapse of time is a bar in respect of the broach 
of any such trust ; and of course, in the case of the 
breach of an express trust of which the purchaser has 
notice, lapse of time is no bar either in the case of 
charities or in the case of individuals. Thus, in the 
case of a charitable trust, where a corporation had 
purchased with notice of the trusty and had held the 
property under an adverse title for one hundred and 
fifty years, it was decided that the corporation should 
reconvey the property upon the original trusts (m). 


(t) In re Moore, M* Alpine v, Moore, 21 Ch. Dir. 778. 

(k) MUU ▼. Farmer, l Mer. 55, 96 ; Mogpridge v. Thioekwdl, 7 V#«. 36. 

(l) He Bea, 4 Prob. Div. 8$ ; He Wm, Bradley, 8 Prnb. Pit. 21$. 
••• Brown's DietiouAiy, titlo E^uteutor according to the Tenor. 

(«) AtA .* Qmi . V. CkridCe Boepital , 3 Mjr. A K. 344; ^ 

Tmton Act, 1888 (51 A 52 View e. 59), e. 8. 
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where a gift- is made upon trust for 
frmkgal. ’ charitable and other purposes, and the charitable pur- 
poses are legal, but the other purposes are not ; if the 
properties attributable to the charitable purposes can 
be ascertained, the legal separated from the illegal, the 
court will not suffer the intended charitable bequest to 
fail, but will uphold the gift to the extent of the ascer- 
tainable proportion (n) ; but if the proportion cannot 
be ascertained, or if the legal cannot be severed from 
the illegal purposes, then in the case of charities, as in 
the case of individuals, the whole gift will fail (o), 
unless upon the construction of the bequest what is 
given for the illegal purposes becoming void, the whole 
bequest enures in favour of the legal purposes (p). 
Similarly, where a gift is in ambiguous language, and 
according to one interpretation it would be illegal, and 
according to the other interpretation it would be legal, 
the legal interpretation will prevail, in the case of 
charities as of individuals, — 7/t res magis inilent qmm 
pereaL 


ni, Twor«. Thirdli/^ It remains to specify the respects in which 
SmIUm charities are treated with disfavour, compared with 
favoured,— individuals. These are the following : — 


(i.) AiteUtiot 
mftrtk»U«d in 
fkvonr of 
ohiiitlot. 


(i.) Assets will not be marshalled by a court of 
equity in favour of charities ; for to do so would be to 
offend against the Mortmain Act. Thus, if a testator 
gives his real and i^ersonal estate (consisting of per- 
sonalty savouring of reality, as leaseholds, and also of 
pure personalty) to trustees, upon trust to sell and pay 
his debts and legacies, and bequeaths the residue to a 
charity, equity will not marshal the assets by throwing 
the debts and ordinary legacies upon the proceeds of 


(») Hottrt v. Offeornf, L. R. l Eq. 585 ; and Me 23 a 24 Viet^ c. 

134*** 1* 

(«) CSiQWMMi T. 6 Vm. 4^ ; Ouiim v. 4 K. a J. 479. 

(«) Pi$k Y. L. R. 4 Ski. 521 ; Z a uP Mii y* SmaU^ L. B. ~ 

714 ; Jit RWamt, 5 Ob. X>lYi 735. 
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the real estate and the personalty savouring of realty, 
in order to leave the pure personalty for the charity (q). 
The rule of the court in such cases is to appropriate 
the fund, as if no legal objection existed as to applying 
any portion of it to the charity legacies ; and then to 
hold such proportion of the charity legacies to fail as 
would in that way fall to be paid out of the prohibited 
fund (r). But, of course, although the court will not 
itself marshal, the testator may direct his property to 
be marshalled in favour of the charity, and the court 
is then most ready to carry out his directions most 
favourably for the charity (.s). Also, — 


When a testator gives and devises the residue of his Or 
estate, both real aud personal, to his trustees (whom he 
also appoints his executors) upon trust, thereout in the ^ 

first place to pay certain specified sums to specified by ^ 
persons, and as to the residue thereof, or such part or aftci^nonRi^ 
parts thereof as might lawfully be appropriated for the J 
purpose, for such one or more charities and in such pro- 
portions as the trustees in their uncontrolled discretion 
may think fit, the trustees are entitled to appropriate 
the surplus (even the proceeds of the real estate sold) 
to charities duly authorised to take land by devise (t). 


(2.) And generally all professing charitable purposes (a.) Oiftt to 
must be such as offend neither against any statute nor 
against the common sense of the country, morally and 
politically. Wherefore gifts for superstitious purposes, 
for saying masses for the dead, have long been and 
still are void, as offending not only against the statute 


{q) Fourdrin v. GowtUy, 3 My. k K. 397 ; Aihworth v. Munn^ 34 Ch. 
39 *- 

(r) WiUiam$ v. Kertkaio^ 1 Keen, 274 n , ; iZo&tnaon v. Gowmort of 
ike London HoepUaly lo Hm, 19 ; Tudor*« U C. in Real Prop. 491. 

(«) MUeo T. Harrioony L. R. 9 Ch, App. 316 ; aod tee Wills t. Bkmrney 
L. R. 16 Kq. 487 ; Champney t, Davepy 11 Ch. Div. 949 ; Ravemerofl ▼. 
Workmany 37 Ch. Div. 637 ; and dtsting. Beavmemt Oliveira, L. R. 4 
Ch. A^aoq. 

(I) MrmdAetU v. Marrow, 31 Div. 113. 
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23 Hen, VIII. c. 10, but also against the, for the time 
being prevailing, moral and political sense of the 
country (u ) ; and this is so, notwithstanding the 
statute 23 & 24 Viet. c. 134, regulating Roman 
Catholic charities. Whether a gift to a society for 
the total suppression of vivisection is a gift which 
offends the moral sense of the public is at present 
more or less doubtful (a;). But doubtless all these 
purposes or some of them may in time cease to be 
deemed offensive, and may even come to recommend 
themselves to the public conscience ; and in that case, 
the gifts in aid of them will become lawful and valid 
as charitable bequests. In the case of gifts to in- 
dividuals, there is of course no room for the public 
conscience to interfere. 


(m) /n re Bl^ndeU^ lo W. K. 34 ; Jlrath v. 2 Drew. 417. 

(ir) Jn ft D<ntrjla»t OUrt y. Barrow^ 35 Cb. Div. 472, 
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CHAPTER IV. 

IMPLIED AND RESULTING TRUSTS. 

An implied trust, as the name denotes, is a trust which Imnllea tnitu, 

is founded on an unexpressed but presumed, t.f., implied, 

intention of the party creating it Implied trusts 

include resulting trusts, being trusts by the effect of 

which the benefit goes back to the donor or grantor, 

just as in the case of the legal use resulting to the 

feoffor, donor, or grantor. 

The following are the principal instances of implied 
trusts, viz. : — 

(i.) Resulting trust to purchaser of property con- (» ) 
vcyed or assigned to a stranger, i.e., third person. upon 

c«'«nv«]rfkuo« 
to •iratigvr. 

The clear result of all the cases is, that the trust 
of a legal estate, whether freehold, copyhold, or lease- 
hold, whether taken in the names of the purchaser and 
others, or in the names of others without that of the 
‘‘ purchaser, and whether in* one name or in several, and 
whether jointly or sticcc$sivi\ results to the man who 
advances the purchase- money ; and this is in strict 
“ analogy to the rule of the common law, that where a 
“ feoffment is mode without consideration, the use results 
‘‘ to the feoffor ” (a ) ; and the doctrine is applicable to 
personal as well as to real estate (5). And, of course, 


(а) />frr v. Djrer, l L. C 223. 

(б) JShmnd t. Z>aticcr, 2 Cb. C<. 26. 
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the doctrine is applicable also to cases where two or 
more persons advance the purchase-money jointly, and 
the purchase is taken in the name of one of them ; for 
there will bo in that case a resulting trust in favour 
of both or all proportioned to the money which they 
evWence have advanced (c). And although the advance of the 
pnrchase-moiiey by the real purchaser does not appear 
purobaiier. the face of the deed, and even if the deed states it 

to have been made by the nominal purchaser, parol 
evidence is admissible to prove by whom it was actually 
made (d) ; for the admission of such evidence is not 
contrary to the Statute Of Frauds, the trust which re- 
sults in such a case to the person paying the purchase- 
money being a trust resulting by operation of law, and 
trusts of that nature are expressly excepted from the 
statute (r) ; and furtlier, the evidence is used for the 
purpose of showing that the nominal or ostensible pur- 
chaser in the deed was (in a sense) but the nominee or 
agent of the true purchaser, for which purpose parol 
or extrinsic evidence is in all cases admissible, not- 
withstanding the Statute of Frauds (/). 

Bui not to &■ But no trust will result under this doctrine where 
pUcy^f tli« the policy of an Act of Parliament would bo thereby 
defeated, as where the subject-matter of tlie conveyance 
is a British ship {g\ or is land given to qualify the 
grantee to vote for a Member of Parliament (A), or is 
money de|x>sited in a third party *s name in evasion of 
the Savings Bank Acts (t). In all these cases, the 
apparent donee retains the benefit for himself, and is 
not a trustee for the donor or true purchaser. Never- 

(e) W niy r. JSUelft 2 V. k B. 3SS. 

(d) itj/oH V. JRyall^ t Atk. 59 ; Lrnek v. Lefichy 10 Ven. 51 1, 517 ; 

V. PiclrrtgiUt I Eden. $15. 

(«) >9 Car. 11 . c. 3, ». 8. 

(/) Senior, 8 Mm, k W. 834. 

(•) JS» parU YaUop, 15 Von, 68 ; aad dhtiag. HMemeu r. 

19 119. 

<A) ihwn V. Oro 9 e$,jL Y. k J. 163, 175 ; Ck^en t. ChUdere, i 
0 « k Jo. 4^ • *ud MO If Y. iioot, a Dr. 44. 

(1) FMd T. Zomdok, 13 Boot. 7^ , 
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theless, as regards the beneficial ownership of British 
ships, the register not being conclusive, the court will, 
when no evasion of the Merchant Shipping Acts is 
intended, administer such relief in favour of the bene* 
ficial owners as the circumstances of the case may re- 
quire ; and it will certainly not suffer the register to 
be made an engine of fraud (k). And (although the with on« 
decision is regrettable) where a parent insures the life 
of his child, in the child’s own name, but for his, the 
parent 8, own benefit, and the child dies and the father 
administers to his estate, and so obtains the policy 
moneys from the insurance office (the office not object- 
ing to the policy as void for want of any insurable 
interest), the court held that, as between the parent 
and the estate of the child, the policy moneys belong 
to the parent for his (or her) own benefit, and not 
to the estate of the child (/). 

Resulting trusts, however, as they arise from an 
equitable presumption, may be rebutted by parol evi- ] 
den CO to the contrary of such presumption, tliat is to 
say, by evidence showing the intention of the person Intention ; 
who advanced the purchase-money to have been that 
the person to whom the property was transferred 
should in fact take it for his own benefit (w). Also, 
where the purchaser is under a legal, or, in certain 
cases, a merely moral obligation to maintain or other- ' a * By the 
wise provide for the person in whoso name the pur- sumptiTn^^ 
chase is made, equity raises a presumption, at least, a 
prima fade presumption, that the purchase was in- 
tended as an advancement. Therefore, as to purchases 
made in the name of children or of persons similarly 
favoured, it may be laid down as a general rule, that 


{k) HoLdemtu v. Lampert, miprm. 

(0 WoTikiftgion r. Curtit, 1 Cb. Div. 419 (Court of Appeal affimuag 
Bacon, V. C.). 

{») Dtaem ▼. Colquhaun, 2 Drew. 2 t ; WheeUr’r, Smithy i OiST. 300 ; 
Xauc T. DigkUm^ Amb. 409 ; and ace Aperef ▼. JenkvnMf L. E. 16 £q. 
*75- 
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there will be no resolting trust for the purchaser, but 
the contrary presumption arises that an advancement 
was intended ; in other words, the equitable presump- 
tion of a resulting trust in favour of the actual pur- 
chaser is in such cases met and defeated by the other 
and contrary equitable presumption of advancement, 
and in that case the plain effect of the deed will be 
restored; but the surrounding circumstances must in 
all cases be considered (71). 


(a.) In whoso (a.) This contrary presumption of advancement will 
oumptiolrwiu he raised, (i.) In favour of a legitimate child (0); 

(2.) In favour of any j^erson with regard to whom the 
person advancing the money has placed himself in loco 
parentis ; e.ff,, in JkrJcford v. Bedford (/>), an illegiti- 
mate son ; iu Ehrand v. l)ancer ((/), a grandchild whose 
father was dead (/*) ; in Currant v. Jngo the nephew 
of a wife ; and in Standing v. Bowring (0, a godson ; 
and (3.) In favour of a wife (w) ; c.//., where, as in 
Drew V. Martin (v), a husband entered into an agree- 
ment for the purchase of land iu the name of himself 
and his wife, and died before the whole of the purchase- 
money was paid, the purchase enured for the benefit of 
the widow, and the unpaid purchase-money was (as the 
law then stood) payable out of the husband s personal 
estate. 


a. Oii« to 
wbotii t)ic 


rctiUi. 


3. A wif«. 


(A) Iu wboM) (J.) On the other hand, the presumption of advance- 
Mimption will mout has not been extended to the illegitimate children 

Dot be rwUetl. 


^ {«) /« rr IITii/eAotMr, }muhov$e v. Bdward»j 37 Cb. Div, 683, dia- 
lingulebiug lij/tr v, infra. 

(0) Siiimoutk V. Sidmouthf 2 B«av. 447 ; Dver v. i>ycr, 2 Co*, 92, 
K» /n fv Whittkoute, supra. 

490. 

2 Ch, iX 26. 

(r) Sea Soar v. Fmirr, 4 K. A J. 152. 

{$) I OoH. C. Ca. 201. 

(1) 37 Oil. Div, 341 ; ou appeal. 31 Cb, Div. 282. 

(m) Brm r. 2 H. A If. 130 ; In re K$k$n*$ TrutU^ 6 Cb. 

* \ oooaider Trjft v* ^SWIiwm, 38 Cb. Dir. 70$. 

3 JHIh. At H. 



IMPUKD AND RESULTIKO TRUSTS. 


of a daughter of the actual purchaser, that is to say, to 
(in a sense) illegitimate grandchildren (a?) ; nor will the 
presumption arise when the purchaser makes the pur- 
chase in the names of himself and a woman, or in the 
name of the woman alone, with whom he has contracted 
an illegal marriage, as in the case of a marriage with 
a deceased wife’s sister (//), or with whom he has con- 
tracted no marriage at all, as in the case of a mere 
mistress or kept woman (z). 


Also in In re De Vismt (n\ it was’docided that where a Mother !• 
married woman had, out of her separate property, made 
a purchase in the name of her children, no presumption 
of advancement arose, inasmuch as a married woman 
was under no obligation, as the law then stood, to 
maintain her children (/>) ; and, in the general case, 
the decision of the court, would be the same still, not- 
withstanding that by the Married Women’s IVopcrty 
Act, 1882 (45 & 46 V^ict. c. 75), a married woman 
having separate property under that Act is now laid 
under a contingent liability to maintain lier lawful 
children (c) ; for such statutory liability is of a special 
and limited character. 


The presumption of twl van cement being an equitable The peenm]v 
presumption, and only a pnmd facie presumption, may by perol 
be rebutted by parol evidence, just as we have seen 
that the equitable presumption of a resulting trust may 
be rebutted. ‘‘ The advancement of a son is a mere 
‘‘ question of intention, and, therefore, facts antecedent 
“ or contemporaneous with the purchase, or so im- Hit 
mediately after it as to constitute a part of the same 


(ae) Tutktr v. Jiurroit, 2 H. A M. 515 ; and sea Forreit r. Porretit 

13 W. R. 38a 

(jf) Soar ▼. FotUr, 4 K. A J. 152. 

(z) Rider t. Kidder^ 10 Ven. 36a 

(а) 2 ]>• G. Jo. A a 17. 

(б) HdU V. Prederiekj 2 P. Wtm. 356. ^ 

(e) Ammett ▼. BeaneUf to Ch. uir, 474; and dUtinjf. Sapre 
I, Ia K. 5 Eq. 376 ; RaioUme ▼. Salter^ U R. 10 Ch. App. 431. 
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transaction, may properly be put in evidence for the 
purpose of rebutting the presumption” (d). In 
tlii purcliawr. Williams v. Williams (e), it was objected that a parol 
declaration by the father at the time that he intended 
the son to hold as trustee amounted to the creation 
of a trust in his own favour, and was therefore, by 
the Statute of Frauds, rendered inadmissible. But 
this objection was thus answered: that “as the trust 
“ would result to the father, were it not rebutted by 
** the sonship as a circumstance of evidence, the father 
“ may counteract the effect of that circumstance by 
‘‘ the evidence arising from his parol declaration ” (/). 
And, per contra, parol evidence may be given by the 
son to show the intention of the father to advance 
him ; for such evidence is in support both of the legal 
interest of the son and of the equitable presump- 
tion (<?). 


Hli subte* 

quant noU nutl 

nru «vuleuoo 
but 

not fur, thu 
|mrohu»er. 


The acts and declarations of the father suhscqtient to 
- purchase may bo used in evidence against him by 
the son, but cannot be used by the father against the 
son (/i) ; tliereforo the presumption of advancement will 
not bo rebutted by the mere circumstance that the 
father retains the property under his control, and 
I'eceivcs the rents and profits or interest, even though 
the son is no longer an infant (i). As regards tho sub- 
sequent acts and declarations of the son, these appa- 
rently may be used against him by tho father, at least 
where there is nothing showing the intention of the 
father at the time of the purchase sufficient to counter- 


Lewtn on Trafft«e9, 136; Tumbruijf v. Coft, 19 W, R, IO47 ; 
but Dewy v. I)etoy, 3 Sin. * Giff. 403, 

{$) w 37a 

{p Lewio oa TrutUw, 144 ; and tee Lbyd t. L. R. 8 Cb, 

S 8 « 

JLampht^h v. Lampluffh, t P. Wmi. 113 ; Foteket v. Pateoc, L. R, 
to Cb. 343. 

(k) iUa^pton r, 3 Ridg. p. CX 195, 197. 

(f) Sidmpuik r, SidmomtA, 2 Betv. 447 ; Ortif t. Ortp, 2 Swantt. 594 ; 
WiUitmti y. 32 Beav. 37a jDittiaguith JEkmt v. PoUard, 24 

JBeav. 
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act the effect of those declarations (k). It has also 
been considered that if the son has l^n already fully 
advanced and provided for, that is a strong circum- 
stance against the presumption of a further advance- menT 
ment in his favour (1) ; but who is to limit the parent’s 
own ideas of what is a full provision (m) ? In one 
case (ti), where tlie son was the solicitor for tho father, 
that circumstance alone was lield sufficient to defeat 
the presumption of an intended advancement; and 
generally, considerations of mere convenience may be 
sufficient (especially in the case of purchases of stocks 
and the opening of bank accounts), to defeat the pre- 
sumption of advancement in favour of the child or wife, 
in whose name (either alone or jointly with the father 
or husband) the purchase is made or tho account is 
opened (o) ; for in all cases, the whole of the surround- 
ing circumstances are to be considered 

( 2 .) Resulting trust of unexhausted residue. A (a.) 
very common case of resulting trust arises where a 
settlor conveys property on trusts which do not ex- 
haust the whole property ; in that case, as to so much 
of the property respecting which no trust is declared, 
there will be a resulting trust in favour of the settlor (q); 
and if he is dead, then as regards tho realty in favour 
of his heir or residuary devisee, and ns regards the 
personalty in favour of his next of kin or residuary 
l^atee ; and the same rule would apply to a testator 
giving property by will. But where by deed or will 
a trust is created in favour of an individual who is (or 
who must be presumed to be) alive w*hen the deed or 


;) Sidmouth x. Sidmouthy 2 Beav. 455 ; Scawin v. Scattin, 1 Y. k C. 
C. C. 65. 

(/) Uejneorih r. Iffjncorihy L. R. 1 1 Eq. lo. 

\m) MtddingU>n r. Ileddin^ny 3 Riilg. C. 196. 

(n) GarrtU v. ITtZitiiMon, 2 15 . k 8m. 244. 

(o) IJcyd V. Pughe^ L. H. 8 Cb. A|>p. 83 ; Marghcdl x, CruUvfetl, L. R. 
20 1^. 32k 

{p) In re WhiuHaueef KkUehouMe v. Bdwardi, 37 Ch. Div. 

Ig) FameU ▼. 3 Sm. k Oiff, 344, 
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will first operates, there is no resulting trust merely 
because that individual dies or disappears 5 but bis re- 
presentatives will bo entitled (r). 

It is a leading rule with regard to resulting trusts, 
where proj>erty is given simply upon trust, that the 
trustee is excluded by that fact from taking benefi- 
cially, in case of failure of the whole or part of the 
purpose for which the trust was directed (s). Thus, 
in King v. Denison (t), in exemplifying the difference 
between a gift on trust and a gift vesting the beneficial 
with a interest in the donee, the judgment says, — “ If I give 
ukeTbeue* “ to A. and his heirs all ray real estate charged with 
« jjjy debts, that is a devise to him for a particular 
purpose, but not for that purpose alone. If the 
no trust to pay ray debts, that is a devise 

** for a particular purpose, and nothing more ; and the 
** effect of those two modes involves just this difference ; 

the former is a devise of an estate for the purpose 
“ of giving the devisee the beneficial interest, subject 
to a particular purjwse ; the latter is a devise for a 
particular purpose with no intention to give him any 
** beneficial interest ; where, therefore, the whole legal 
interest is given for the purpose of satisfying trusts 
** expressed, and those trusts do not exhaust the whole, 
** so much of tlie beneficial interest as is not exhausted 
** belongs to the heir ; but where the whole legal 
** interest is given for a particular purpose, with an 
“ intention to give to tlie donee of the legal estate the 
beneficial interest, if the whole is not exhausted by 
‘‘ the particular pur|x>se, the surplus goes to the devisee, 
as it is intended to be given to him.” 

But suppose that a trust of property having been 
created does not exhaust the whole of it, and there is 

fr) In ft CorhiskU/$ Trugt^ I4 Clu Dir. S46. 

(#) a Sj). aas, 326. 

(I) I VW k 2ft. 


TniaUe oan* 
net ftnemll j 
i$k9 bfiie* 


of 
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no one in whose favour the trust can result, i.e., that 
as to realty the owner dies intestate and without heirs, 
and as to personalty he dies intestate and without any 
next of kin — who takes the property in each of these 
cases, — the crown or the trustee ? 

As to realty, — In Burgess v. Wheatc (u), A. being 
seized in fee ex conveyed real estate to 

trustees, in trust for herstdf, her heirs, and assigns, to 
the intent that she should appoint, and for no other use truti^o seited 
whatsoever. A. died without having inadt^ an appoint- eicheit. 
ment, and without any heirs ex parte paternti; it was held 
(under the old law) that the maternal heir was not 
entitled, and that there being a terre-tenaiU, the holder 
of the legal estate, the crown claiming by cseheaf, wdiich 
used to arise only where the legal estate was without 
an owner, had no right to a conveyance of the land, 
and that the trustees, therefore, took beneficially. On 
the same principle, wdiero a mortgage rn fee was made, So 
and the mortgagor died intestate and without heirs, the 
equity of redemption did not escheat, but lx?longed to 
the mortgagee, subject to the mortgagor s debts (?'), and 
subject, of course, to his widow’s right of dower, if he 
had left a widow. Copyholds in all these respecte 
were like freeholds ; for notwithstanding that there was 
no seisin properly so called in the copyholder-trustee, 
still as he was the terre-tenant, or person entitled 
according to the court rolls of the manor, that used to 
prevent the escheat to the lord {x). However, now, Crown, or 
under the Intestates’ Estates Act, 1884(7/), ^^*ch 
came into force the 14th day of August 1884, 

“ real estate ” would in all these cases now escheat to 
the crown ; therefore senibhj in the case of copyholds, 
they would now escheat to the lord, for the Act can- 

(«) I Eden, 177 ; and see /n re Ttfn Hagen^ Sperling v. Bothfori, 16 
Ob. Div. 28. 

(r) BmU T. Sjfwtiond*, 16 Besr. 406. 

{x) OtMard r. Hawking^ 27 Ob. LHr. 2^. 

(jr) 47 4 48 Viet. c. 71. 
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(ii.) A*i to i»er* 
toimUy^ tliA 
«rowtt t»k«« H* 
bomt vacanita. 


ICxeeuton» 
took tto<U»< 
of ro* 

I WUl. IV. 
e* 40. 

Exoot>t whi»ro 
•Xttlttuo<i by 
tottotor*t in* 
tonlioii, «x* 
proMior im* 


not possibly be read so far in favour of the crown as 
to deprive the lord of one of the most valuable in- 
cidents of his seigniory; and on the other hand, it is 
difficult to see how the decision in Gcdlard v. Haivkins 
(z) can, in face of the Act, be supported for the future 
in favour of the trustees. And apparently the Act in 
question extends also to money directed to be converted 
into real estate ; for such money, as being ‘‘ equitable 
reality,” would fall within the 4th section of the Act ;• 
and if this is so, then the decision in Denne v. Walker 
(a), against escheat in such a case, would be no longer 
law. • 

As to personalty, — The rule was, that under the 
circmnstancos stattnl, the crown, by virtue of its pre- 
rogative, or the lord by virtue of his franchise in that 
behalf granted by the crown, might claim the person- 
alty as honn vacaiUla (6). But where the executor was 
executor simply, and not also a tru.stee, whether by 
express creation of the testator or by the assumption 
of that character on his own part, then and in that 
case the executor might take or keep beneficially the 
unexhausted residue (c) ; and these rules are in no way 
affected by the recent Intestates' Estates Act. 

Before the statute i Will. IV., c. 40, where a testa- 
tor made no express disposition of the residue of his 
personal estate, the executors (subject to the debts 
l>eing paid) wert' at law entitled to such residue ; and 
equity so far followed the law as to hold them entitled 
to retain such residue for their own use, unless the 
testator's intention appeared to exclude them from 
the beneficial intore.st therein ; but if such intention 

(#) Sunrft. 

(ft) a tftM69. 

(6) Tayior v. 14 Sim. 8 ; MiddUton v. Splttr^ 1 Br. C. C. 

301 ; /a rt 09 $mw, 15 Cb. Dtv. 67. 

(«) Sftft Lftwin on Trustees, S® 5 Booftf t. Chalkf W. K. i88cs p. 145 : 
Cmp Y. Cbe, 31 Cb. Div. 460. 
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appeared, then the executors were held to be trustees for 
the persons entitled to such estate under the statutes 
of distributions ; and equity laid hold of any circum- 
stance or expression in the will which might appear 
to rebut the presumption of a gift to the executors ; 

the intention to exclude them from taking the 
residue beneficially was inferred ffbni an express legacy 
being given to them, or where equal legacies were 
given to the executors, if more than one, but not if 
unequal legacies were given to them {d). 


' (3.) The last-mentioned statute, however, in adop- (3.) Ex<K)utc»« 
tion and furtherance of the views aforesaid of courts forreproi 
of equitv, enacts that as to wills made after the i st 
September 1830, tho executc>rs shall bo doomed to be 
trustees for the persons (if any) who would bo entitled, 
under the statutes of distributions, in respect of any 
residue not expressly disposed of, unless it shall ap- 
pear by tho will that tho executors are intended to 
take such residue beneliciully. Before tlio statute, the 
presumption was in favour of the executors ; after the 
statute, tho onus has been shifted on them of proving 
that the testator intended them to take beneficially (e), 

— that is to say, as against the next of Icin ; for the 
Act does not affect tlie old presumption in favour of 
the executor as against the croxon^ w’here there are no 
next of kin (/). 

(4*) llesulting trusts arising under the operation ^fu )^ ^ ^ 

the doctrine of Conversion are another important group ti,« r 
of implied trusts ; they are fully considered in Chap. ^ 
ix., infra j to which chapter the reader is referred. 


(5.) Implied trusts arisiug out of joint-tenancies 
remain to be considered. It is well known that «ut of Joint- 

(rf) Lynn v, Beavir^ T. A R. 63 ; BUnkhm'n v. Fmtt, 2 V«*. Sr. 26. 

(e) Harrison t. liarri$oaf 2 H. A M. 237. 

(/) S«e Lewin iw Trustee*, 50 ; Booic t. Chalky W. N., iSSo, p. 145 > 

V. CW, 31 Cfa. Div. 460, sttd esse* there oit^ 
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according to the maxim ‘^Equity follows the law,” 
limitations which confer an estate in joint-tenancy 
at law have the same effect in equity, when there are 
no circumstances which afford grounds for a departure 
from the rule of law ; so that where two or more 
persons purchase lands, and advance the money in 
cqtial shares, and take a conveyance to themselves and 
their heirs, they will he joint-tenants in equity as well 
as at law, and upon the death of one of them the estate 
leant will go to the survivor (q). But equity, acting on the 
broad principle that equality is equity, leans strongly 
against joint-tenancy, with its one-sided right of sur- 
vivorship : for though it is true that each joint-tenant 
may have an equal chance of being the survivor, and 
thus of taking the whole, yet this is but an equality 
in |X)int of chance : as soon as one dies, there is an 
end to the equality between them ; on that event, the 
* whole accrues to the survivor. And the equal certainty 

of having an absolute equal share, or a share propor- 
tionate to tlie amount of the purchase-money advanced, 
is considered the far higher and truer equity than an 
equal chance of having the whole or none of the pro- 
perty purchased (/<). Courts of equity, therefore, lay 
hold of almost any circumstance from which it can 
Blight olrouin- reasonably In? implied that a tenancy in common, and 
detent ^ joint-tcnancy was intended, so as to treat the 
surviving joint- purchaser as a trustee for the legal 
representatives of the deceased purchaser. Thus : — 

<«* ) Ady nnce (n.) Whore two or more persons purchase lands and 
advance the purchase-moneys in unequal proportions, 
and this appears on the deed itself, the survivor will 
be deemed in equity a trustee for the other, in pro- 
portion to the sum advanced by him (t) ; and where 
the purchase-moneys are advanced in equal propor- 

Ltti. a a8o. 

(A) t. VmUitr^ 2 V««. Sr. 

t«} iiUat T, Oibeom^ i It. (X 19S. 
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tions, it is only because equity can find no sufficient 
circumstance of difference, that she reluctantly per* 
mits the survivorship-incident of joint-tenancy to have 
its way. 


Where money is advanced by way of loan either (6.) Joint- 
in egual or in unequal shares, by persons who take a 
mortgage to themselves jointly, in equity there will be 
a tenancy in common, and no survivorship (A). 


(c.) The same rule is uniformly applied to joint (»;•> No m- 
purchases in the way of trade, and for purposes of commi'wii" 
partnership, and for other commercial transactions, i*'‘*’<^*^‘*'*^*‘ 
by analogy to, and in expansion and furtherance of, 
the great maxim of the common law : — Jus aecrcscendi 
inter mcrcatorcs q^ro henejicio commercii locum 7wn 
habet (1). 


(d.) Where, however, land is not purchased by, but («f) L» 
is devised to, two persons as joint-tenants, and they temiticy to* 
make no use of it for partnership purposes, they will J”'**^"***'*- 
not be held tenants in common in e(|uity, unless they 
should have subsequently agreed so to Imld it, so as 
to exclude the incident of survivorship ; but if it can 
be inferred from their mode of dealing with the pro- 
perty for a long period of time (m), c.y., if they have 
used it for partnership purposes, or have classed it 
in their yearly and other accounts as iTortion of the 
assets of the partnership, then indeed the general rule 
will apply, and the right of survivorship will bo 
excluded (n). 


(k) Morley v, Birdt 3 631 ; Jlabinmn v. PreUon^ 4 K. A J« 505. 

P) Lakex, Gibmn, i L, C. 198; Jtffrfy$x. Small ^ j Veni. ai7- 

(m) Jadi 9 on x, Jackton^ 9 V^'g, 591 ; Morris v. JiarrslU 3 Vuu. k J. 
384: Bains V. Gawtes^ W. N. 1879, p. 145. 

(n) WtUerer v. ITalfrfr, L. IL 15 Kq. 402. 
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CHAPTER V. 

CONSTRUCTIVE TRUSTS. 

A CONSTRUCTIVE trust, ss distiii^uislicd from both ex- 
press and implied trusts, may bo defined to be a trust 
which is raised by conslrtidiun of equity, without refe- 
rence to any intention of the parties, either expressed 
or presumed, and althouprh there should be no such 
intention of the parties at nil. 

The following are the principal instances of con- 
structive trusts, viz. : — 

(I.) The lien on land sold; otherwise, the vendor’s 
lion : — This lien is not a jm in re, such as an ease- 
ment would be; nor yet is it a ju^ ad reviy or mere 
right of action against the person ; but it is a charge 
upon the thing, and a charge in the view only of a 
court of equity, being in that respect unlike a legal 
charge, which issues out of, and is in fact part and 
parcel of, the land. 

(a.) “ Whore the vendor conveys, without more, 
** though the consideration is upon the face of the 
** instrument, and by a receipt endorsed u|X)n it, ex- 
pressed to be paid, if it is the simple case of a con- 
veyance, the money, or part of it, not being paid as 
** between the vendor and vendee, and persons claiming 
as volunteers, upon the doctrine of this court, , , , 
though perhaps no actual contract has taken place, 
** a lien shall prevail, in the one case, for the whole 
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^^consideration; in the other, .for that part of the 
** money which was not paid *' 

The unpaid vendor may of course waive or abandon WAiv«r or 
his lien : .and upon the question whether ho has waived 
or abandoned it, the general rule is this, — that the 
abandonment by the vendor of his lion is to depend, 
not upon the circumstance of his taking a security, Men not loti 
but upon the nature of the security which lie takes, 
as amounting to evidence of a purpose to rely upon curity 
that security and no longer u|xui the estate ; and 
the abandonment may also arise upon the ground of 
circumstances whicli evidence an intention to look 
merely to the personal credit of the indiviilual (h). True mle,— 
Therefore, it is settled that a mere personal security ***'’'*^’ 

for the purchase-money, r.//., a bond (r), or a bill, or 
a proraissory-note ((/), will not prr sr evidence ^ 

intention on the part of the vendor to waive liis lieu 
over the estate. On the other hand, although the 
mere giving of a bond, bill, promissory-note, or cove- 
nant for the purchase-money, or the granting of an 
annuity secured by bond or covenant (c), will not or 
itself be sufficient to discharge the ecjuitablo lien ; 
yet where it appears that the note, bond, covenant, or 
annuity was suhstifuifd for the consideration -money, 
or was, in fact, the consideration bargained for, the 
lien will be lost ; and this was the case in Jinchland 
V. Pochncll (/), where the Vice-Chancellor Shadwell 
held that the sale in that case had been made, not in 
consideration of the tico annmtics, but in consideration 
of the deed granting the two annuities ; and as the 
vendors had got that deed, they had got all the con- 


(а) Per Lord Eldon in Mackrtik v. Syntmofu^ i L C. 330. 

(б) Mnekrtth v. Symmons, 1 L. C. 334. 

(e) (ktUnt y. Cd&m, 31 BeaY. 346. 

(d) Hvtgku ▼. Ktamty, i Bcb. k httr, 134. 

(e) CU^ke ▼. RoylCf 3 Sim. 4^ 

(/) 13 Stm. 406^ and ane Parrot r. Swettiandt 3 Uj» k K. 655 ; 
A’tm T. HivtOt 15 Cb. DIt. 649. 
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•ideration which they bargained for ; and that for the 
arrears of the annuities, the vendors’ remedy was by 
action on the deed of covenant granting the annuities, 
and not by suit in equity to realise their supposed lien 
or charge. And so also, if lands are sold in considera- 
tion of £sooo in cash and the purchaser's promissory- 
note for ;^3000 more, it is clear that the vendor has 
no lien when the A^3000 cash and the ^^3000 note 
are respectively paid and given; but if the lands had 
been sold in consideration of A^6ooo to be paid as 
follows, that is to say, by £^000 cash and by pro- 
missory-note for ;^3000 more, then the lien for the 
amount of the £^000 note would have remained a 
good and valid lien upon tho lands, and taking the 
promissory -note would have been in such a case no 
abandonment of the lien (^). 

whom The vendor’s lien binds tho estate in tho hands of 
the following individuals, namely, — i. Tho purchaser 
himself, and his heirs, and all persons taking under 
him or them as volunteers (A). 2. Subsequent pur- 

chasers for valuable consideration who bought with 
9 Wtice of tho purchase-money remaining unpaid (i) ; 
for such notice binds the conscience of tho party to 
satisfy all prior equities subsisting against tlio estate. 
And oven where tho first purchaser has sold the estate 
to a bond jUie second purchaser without notice, if the 
secoud purchase- money or part iheret‘f has not been 
paid, the original vendor may proceed cither against 
the estate for liis lien, or against the second purchase- 
money remaining in the hands of such second purchaser 
for satisfaction ; for, in such a case, the latter, not 
having yet paid his money, and getting notice of the 
lien before he iwiys it, l)ecome8, in fact, a purchaser 


IHxion V. at iiS; v, Hendall, 2 Dtt Q. M. a 

I In rt Brentwood Brick and Coal tV, 4 Cb. I>ir, 562. 

(I) MackrM v. Sjfmmont, t Lw C. 357. 

U) Wnlktr Froemtol\ 2 Von, Sr, 65a ; Bngkto t, Kmrmct/^ I Scb. 
h L«fr. 135 ; MorrU t. Cftmtcrf, 29 24^ 



CONSTRUCTITE TRUSTS. 


t4S 


mth notice^ and with the usual consequence, viz., he 
takes the estate cwm onert to the extent of the unpaid 
portion of the original purchase-money. And this 
proceeds upon a general ground, that where trust- 
money can be traced, it may be followed and applied 
to the purposes of the trust {j), 3. The assignees, t.e., 

trustee in bankruptcy, although they may have had no 
notice of the lien ; for the assignees, i.e,, trustee in 
bankruptcy, take subject to all the equities attaching 
to the bankrupt (^•). 4. If the legal estate be out- 

standing, then, as the second purchaser for value, 
whether with or without notice, has only an equit- 
able interest, he will in general be postponed to the 
equitable lien, which comes earlier in date, in accord- 
ance with the maxim, “ Qid cst tempore potior 

est jure'* 

On the other hand, the lien will not prevail against Ag»lnit whom 
a bond fide purchaser for valuable consideration with- inforwld!* ** 
out notice, who has the legal estate in him (/), for here 
the maxim applies, — “ Where the equities are equal, 
the law shall prevail.” 

And even where neither party has the legal estate. Vendor may 
the first vendor may find his lien postponed through 
his own negligence. Thus in Rice v. Rice (w), we"”-*^^* 
saw on p. 2 2, supra^ that the defendants, the equitable 
mortgagees, although having only an equity, and 
although being posterior in point of date, were en- 
titled to payment out of the estate in priority to the 
claim of the unpaid vendor for his lien, on the ground 
that such vendor bad lost his priority by bis own negli- 
gence, having executed and delivered to the purchaser 


{j) Leneh r. Lenck, 10 Yes. 511 ; uxl eompmw £z parte 
Davie dr C9., /n re Knightt 13 Cb. Dir. 628. 

Ue) Em parte ffemean, 12 VW ^9 ; FaaeU r. ffeelie, Amb. 724. 

(l) OaUr ▼. Pembreke^ 1 Bro. C. C. 302. 

(m) 2 Drew. 73 5 end ••• Oonton t. famee, 30 Ch. Dir. 249 ; Sa^mtA 
Praameial Eamk r, Jaekeam, 33 Cb. Dir. i. 

K 
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a conveyance by which he declared, both in the body 
of the deed and by a receipt endorsed thereon, that 
the whole purchase-money had been paid (n). And 
in adoption and furtherance of the principle of equity 
which is illustrated in Jiice v. Hice (o), it has now been 
provided by the Conveyancing Act, i88i (pX S 5 i 
that HO far as regards a purchaser who subsequently 
buys an estate that remains subject to the lien of a 
previous vendor for his unpaid purchase- money, the 
acknowledgment in the body of the deed of the last- 
mentioned purchase-money having been paid, or the 
receipt of same on the back of such deed, the acknow- 
ledgment or receipt being duly executed, and being in 
or on a deed executed after the 31st December 1881, 
shall effectively protect him (being a l/ 07 id fide pur- 
chaser) against such lien ; and the term “purchaser” 
includes for this purpose a subsequent mortgagee {q), 

, (/>.) Corresponding to the lien of the vendor for his 

unpaid purchase- money is the lien of the vendee upon 
in the hands of the vendor for the whole or 
part of his purchase- money prematurely paid (r) ; that 
is to say, when the purchaser has in the usual course 
pwd his deposit, and afterwards the purchase (through 
no fault of the purchaser) (s) goes off ; and this lien 
will exist not only as against the vendor, but also as 
against a subsequent mortgagee who had notice of the 
payment having been made (0» and in fact generally 
against all the like persons above enumerated, against 
whom the vendor s lieu would prevail, subject always 

(a) YTi/icm t. Keating^ 4 D© O. k Jo, 588-; and aae ConTejaneinf 
Act, i88i (44 & 45 Viet. c. 41, a. 55). ^ ^ 

(c) Supra. 

[j») 44 * 45 Vict, c. 41. 

\ 45 Vict c. 41, •, a. 

) Wgtk«$ T. 3 Drew. 396 ; TVnifr v, MarrioU, L. R. 3 Eq. 

744, 

(i) Dwm T. (rftNa. s De o. A Sm. 451. 

(e) Wmm v. lo W’. R, 745, 10 Ho. L. Caia 67*, 
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(where subject) to the provisions of the Conveyancing 
Act, 1 88 1 , above stated. 

As regards lands in the Register counties, no pro- 
vision exists under the Middlesex Registry Act for 
the registry of any memorandum of a vendors lien 
as regards lands in Middlesex ; consequently, what is 
above stated regarding the priority or posteriority of 
such a lieu on lands in Middlesex holds good, although 
the lien is unregistered. But as regards lands in 
Yorkshire, it has now been provided by the Yorkshire ^"*^^*"* 
Registries Act, 1884 (u\ sec. 7, that a memorandum 
of such lien not only may, but must, Ix) registered, 
for that no such lieu sliall, unless and until it is 
registered, have any effect or priority as against any 
purchase or iiiortgago deed duly registered ; and that 
priority of registration sliall determine priority of title 
(sec. 14), except in the case of actual fraud. But the 
Act applies only to liens arising on or after tiie 1st 
January 1885; and it does not apply to copyhold 
lands (sec. 28) ; but as regards leaseholds, altliough not 
exceeding twenty-one years, a memorandum of the? lieu 
vrould apparently recjuire to be registered, because the 
unpaid vendor would be out of pos.se.ssion (sec. 28). 

(2.) Another common in.stance of a constructive trust (^j 
arises upon the renewal of leases ; the invariable rule 
being that a lease renewed by a trustee or execuUir in 
his own name and professedly for his own beneBt, 
although without fraud, and even ujxin the refusal of 
.the lessor to grant a new lease to the c^sfui gw trmt, 
shall be held upon trust for the person entitled to the 
old lease (r). And this rule is applicable also to or 
persons having a limited interest in a renewable lease, 
as a tenant for life : if be renews the lease in his own 
name, he will be held a trustee for those entitled in 

(«) ^ a 48 Vtct c. 54, Ametidad b? 4S a 49 Viet oc. ^ 36. 

(if) Keeck ▼. Sam^fordf 1 L. C. 46 ; /a re Morgan^ Pilgrem ▼. 

18 Ci^ Div. 
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Or by • 
pMrto«r, 


remainder (x ) ; and the rale is the same if the tenant 
for life purchases the fee-simple reversion on a 
renewable lease (y). And the reason of this rule is 
obvious ; for it is but fair, if a tenant for life, acting 
upon the goodwill that accompanies the possession, gets 
a more durable term or estate, that he should hold it 
for the benefit of those in remainder (z). So likewise, 
if a partner renew a lease of the partnership premises 
on his own account, he will, as a general rule, be held 
a trustee of it for the firm (a ) ; and the like rule 
applies to a mortgagor renewing a lease of the mort- 
gaged premises ( 5 ), and generally to all persons 
occupying a fiduciary or quasi- fiduciary relation ; and 
also generally to all varieties of property, and not 
merely to leaseholds (c). Also, by the Settled Land 
Act, 1882 (d), sec. 53, it is provided generally that a 
tenant for life shall, in exercising any power under 
the Act, have regard to the interests of all parties 
entitled under the settlement, and shall, in relation to 
the exercise thereof by him, be deemed to be in the 
position, and to have the duties and liabilities, of a 
trustee for those parties. 


K) aUowtnc# ( 3 .) A constructive trust may also arise where a person 
• owner, acting bond Jide, permanently 


benefits an estate by repairs or improvements ; for a 
hm- lien or trust may arise in his favour in respect of the 
sum he has expended in such repairs or improve- 
ments (f). Thus it w'as intimated in v. Clark^ 


T. /fill, 3 H, L. Cmu 828 ; »m t. EdwardM^ i Do Q. a Jo. 
598 % and In rt l/^rd BantlagK$ HTitf , 26 Cb. Div. 590. 

M PkiU,ip% V. PkilUp%, 29 Cb. Dit. 673. 
u) Jimu V. Dta%t 15 236. 

(«) Pta^it^Imkaugk v. /Vnmdi. 17 V«*. 311 ; CUgg ▼. FiAwidi, I 
lue. k O. 394 ; Bdl v. ai W. R. 119. 

tb) JUM T. 29 Cb. Div. 231. 

It) Pmi v. PoU^ 2 Do Q. a Sm. 420 ; Copptr t. PkAkt, L. R. 2 Ho. 
IfO. 149 ; and »*• TruttiM Aet, 1888, i. la 


(<Q 45 Ifc 46 Vki. «. 38. 

(f) 
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$on (/), that although a person expending money by 
mistake upon the property of another has no equity 
against the owner who is ignorant of and did not 
encourage him in his expenditure (y), yet if it were 
necessary for the true owner to proceed in equity, he lU who 
would only be entitled to its assistance according toao*^^ 
the ordinary rule, by doing equity and making com- 
pensation for the expenditure, so far, of course, and 
only so far, as the expenditure was necessary, and has 
proved permanently beneficial. But a person will have 
no equity who lays out money on the property of 
another with full knowledge of the state of the title (h) ; 
or who lays out money unnecessarily or improperly. 


So again, where a tenant for life, under a will, has improTemtati 
gone on to finish permanently beneficial improvements ^ 

to an estate which hod been, begun by the testator, 
courts of equity have deemed the expenditure a charge 
for which the tenant is entitled to a lien (t). Thus, in 
Dent V. Dent (Jc), where a tenant for life had expended 
on the estate large sums — ( i .) In completing a mansion- 
house, left unfinished by the testatrix ; (2.) In erecting 
a conservatory and vinery ; (3.) In rebuilding farm- 
houses, &c. ; (4.) In erecting cottages ; (5.) In erecting 
permanent furnaces, works, buildings, &c., at some cop- 
per-works ; (6.) In draining marshy ground ; and (7.) 

In making payments to keep a foreign mine working 
so as to prevent its forfeiture, — an inquiry was directed 
with regard to the ist and 7th items, i.e., for complet- 
ing the mansion, and for keeping up the foreign mine, 
for the purpose of ascertaining whether the outlay on 
these two accounts, or either (and which ?) of them, 


if) 4 Hiir«, 97. 

(a) NiekoUon v. Hooper, 4 My. k Cr, 186. 

(A) Bennie t. Young, 2 De O. E Jo. 136 ; Rawuien v. Dpeon, Xa. It. I 
H. Lu 129 ; Price v. A'eauU, 12 A]7{). Oa. Iia 
(1) Bitiberi ▼. Cooke, i Sim. k Stu. 552. 

(Jr) 10 iony, 361; and non In re Lmie*e S e UlemetU TrueU, 2 Cb. 
XHt. 1S5 ; In rtAldtnlB BekU e 21 Ch. Dm 228. 
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VTES or was not for the benefit of the inheritance ( 1 ) ; 
but nothing was allowed, and no inquiry even was 
directed, with regard to the other items of expenditure. 

Ustte The student may be here reminded, that it was in 

tff fAnd consequence of such decisions as this one m Bent v. 

J)e 7 Uf that the Improvement of Land Act, 1 864 (m), and 
other subsequent Acts in i^ari Tnaterid^ have been passed, 
under which the tenant for life, instead of expending 
his own money in improvements, expends money bor- 
rowed from Government for the purpose ; and the Acts 
make the repayment of such moneys a charge upon 
the lands improved, repayable by instalments (usually 
twenty- five) by the successive tenants for the time 

EHiltd^La a being. Also, it is expressly provided by the Settled 
Aot. t88a. Land Act, 1882 (h)» section 21, that capital money 
arising under the Act may (subject as therein ex- 
pressed) be laid out or applied in payment of any 
improvement authorised by the Act ; and the classes 
of improvements thereby authorised are those specified 
in section 25 of the Act; but if such application of 
the money is intended to be made by a tenant for life, 
he is to submit a scheme for the execution of the im- 
provement to the trustees of the settlement or to the 
court ; and the scheme having been first approved, the 
money becomes thereafter applicable either upon a 
certificate of the Land Commissioners (Board of Agri- 
culture) or of a competent engineer or upon an order 
of the court authorising the application. 

A trustee, executor, or other fiduciary person who 
for •s- bas renewed a lease has a lien upon the estate for the 
coats and expenses of the renewal with interest (0) ; 


G) Jhinne v. Xhtnnt^ 3 Sim. k Oiff. 22 ; /» ir L. R, 

6 60. Api*. 887 ; Oiwirajf T. Ftnt€»ft, 40 Ch. Dir. 512. 

{m) 27 A iS Viet, e* 114 ; and tee the Settled Land Aet, 1SS2. 

(n) 4^ A 46 Viet. c. 3R M amended by 50 A 51 Viet. c. 30; mod 
i the Board of Af^cultore Act. tSSo (52 A 53 Vtct. e. 30)) a. 2. 

(e) iVcII T. ifoA, I Ch. Oa. 190 ; Vmm t. 2 B. C. 0. 

; aad at to ronewal fund, tee MwiJf ▼. Ifole, 3 Gli. Dhr. 327. 



CONSTBUCTIVE TBU8T8, 


he may also now repay himself such costs and expenses 
out of any trust moneys in his handS) or may raise the 
same by mortgage of the trust estate 


Similarly, where payments have been made in order 
to prevent the lapse of a policy, the person making 
such payments (not being a mere volunteer) is entitled 
to a lien for the amount on the proceeds of the policy 
(^) ; and this lien has sometimes been said to be as 
for salvage-moneys ; but latterly it has been held that 
the maritime doctrine of salvage has no application to 
the payment of premiums on policies of life assuranco 
(r), and the comparison is therefore by way of metaphor 
only ; and in Leslie v. French («), Pearson, J. (adopting 
the judgment of Fr}’, L.J.), has recently stated 
when any one (not being the sole l)eneficial owner) pays 
the premiums to keep up a policy of life assurance, he 
is entitled to a lien on the policy or its proceeds in the 
following cases, and in no others, that is to say, — (l.) 
By contract with the beneficial owner ; (2.) By reason 
of the right of trustees to an indemnity out of the trust 
property for money ex{^ended by them in its preserva- 
tion ; (3.) By subrogation to their right of some person 
who, at the request of the trustees, has advanced money 
for the preservation of the trust property ; and (4*) By 
reason of the right of a mortgagee to add to his charge 
any money paid by him to preserve the property (/) ; 
but of course the sole beneficial owner has no lien, 
having something better. And in the case citod, the 
court held that a husband (who if he had survived his 
wife would have become the sole beneficial owner) was 
not entitled to a lien for the premiums paid by him in 


rrmril,— It# 

oxbu or not* 


(«> Trustee Act, 1888 (51 A 52 Viet c. 59), m. *0, 1 1. 

(o) Nmri* Caledonian IvMuranee Comi>any^ L. K. 8 Eq. 127 ; vw 
T. Douminff, L. R. 17 Eq. 316 ; In re LedU, ledie v. PrtneK ^3 Cn. 

Dhr. 552. “ 

(r) FdUhe ▼, ScoUxMh Iwptrifd InmMranee, 34 CJh. Dtv. 234* 

(«) 23 Ch. Div. 552. 

(ip Cotiuder ▼. SeoitUh Imperial Jnawntmeet •wpf*- 
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keeping up a policy of the wife’s on her life, notwith- 
standing that by his death in the lifetime of the wife 
all his contingent beneficial interest became extin- 
guished in her favour as the survivor — a decision 
which (in the event) was a very hard one, and which 
is a crooked decision and offends against natural equity. 
The court appears to have in fact held that the hus- 
band’s payments were in maintenance only of his own 
chance of surviving, and (the chance falling the wrong 
way) his payments were lost ; but in fact the payments 
by the husband wore in maintenance of either chance, 
of the wife’s chance as well as of the husband's chance, 
and being also necessary payments and permanently 
beneficial, they might (one would think) have been 
allowed ; for the husband might have been treated as 
a trustee for his wife surviving him and for himself if 
she did not survive, so as to bring his case within the 
second of the four cases above specified in which the 
lien is allowed. It need hardly be observed that the 
trustee’s lien (whore it exists) is limited to the property 
of which he is a trustee («). 


(4.) Htirof 

trailiit for 

portonol 

ri |w rt top >o» 

•0, M to 
•opyholdt. 


(4.) When a person has a mortgage in fee which 
he has not foreclosed, the legal estate in the mortgaged 
premises used to descend, in case of his intestacy, to 
his heir ; but in equity the mortgaged estate being 
only a security for money, the heir was held a trustee 
of the legal estate in the lands for the personal repre- 
sentatives of the deceased mortgagee, for the purpose 
of securing them the mortgage moneys, to hand over 
or distribute to or among the persons entitled to the 
personal estate of the mortgagee (x ) ; and now, under 
the Conveyancing Act, 1881 (y), the executor or 
administrator may himself reconvey the legal estate, 
on payment of the mortgage money ; and in fact, the 


f«) in re WinekUMm*$ PoUey 39 Gli. Dw. 16& 

(m) 7%oirrAr9n^ t . a L. C. 1046. 

(y) 44 a 45 Viet c. 45, •. 30. 
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legal estate now descends under that Act, whether the 
deceased mortgagee dies testate or intestate, to his 
legal personal representatives, who are for this purpose 
his statutory heirs and the devisees of his mortgage 
estates ; but the old law still holds good as to copy- 
holds (z). 

Before concluding this chapter, it may be usefully 
pointed out that the constructive trusts exemplified 
above are constructed by the court of equity in the 
following manner: — First of all. Equity asks, Whoruuitr*t^ 
has got the legal estate, i.e.^ to whom does the property 
belong at law, apart from all equitable considerations ? 

That matter being once ascertained, the court of equity 
acknowledges the legal ownership, and makes a founda- 
tion of it upon which to build up, that is, to construct^ 
the trust for which it perceives an equity. Thus, in 
the case of the vendor’s lien, tlie court of equity finds 
the legal estate in the vendee, inasmuch as the vendor 
has already conveyed same to him ; and then the court 
founds upon the vendee, as haring the legal estate, the 
equitable lien or charge for tlie unpaid purchase-money. 

So again in the case of the vendee’s lien, the court of 
equity finds the legal estate in the vendor, inasmuch 
as he has not yet conveyed same to the vendee ; and 
then the court founds upon the vendor, as still haring 
the legal estate^ the equitable lien or charge for the 
prematurely paid purchase-money. Similarly in all 
the other cases, — it being, in fact, the rule of the 
court of equity to found upon the legal estate only, — 
a rule the forgetting or the ignorance of which occa- 
sions not only unnecessary diflSculty to the student, but 
oftentimes mistakes in the conduct of actual legal 
business. 


(t) Copjbold Act, 1887 (50 A 51 Viet, c. 73), •. 44 ; /n ne 
TmW*, 37’ Ch. DiT. 312 ; 40 Cb. Dit. 
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TRUSTEES AND OTHERS STANDING IN A FIDUCIARY 

RELATION. 

A TRUSTEE should be a person capable of taking and 
holding the legal estate, and possessed of natural 
capacity and legal ability to execute the trust, and 
should (for reasons of convenience) be domiciled within 
the jurisdiction of the English courts of equity (a), 
A corporation as to lands (/>), and an infant (c), as 
to both lands and goods, are, on account of their several 
disabilities, unsuited to hold, but none of them are 
incapable of holding, the office of trustee. As regards 
married women, they used to be equally unsuitable 
for the office of trustee (</), and this not only because 
of the inconvenience resulting from the legal unity 
of husband and wife, but also because of the reputed 
variability or instability of the feminine temperament ; 
and although the former of these two objections has 
ceased to exist (r), the latter of them remains. As 
regards aliens, being and remaining aliens, since the 
Naturalisation Act, 1870 (/), they are as capable as 
native-born persons of acting as trustees, even as 
regards real estate. 

It is a general rule in courts of equity, that when- 


(tt) Ij«win on Trustee*, 27. 

(6) lt»id. 27, 29 ; and see v. SL John^i ffo$pital ,'2 De G. J« 

a 8m. 631. 

(e) T. Gretnhtmk^ 3 Atk. 712. 

fa) Lak§ ▼. />f LamUri^ 4 Vee. 595, 

44 ^ 45 Viet, c, 75, *. 18. 

(/) 33 Ie 34 Viol. o. 14, a. 3 ; aa to old law, tee Qilbw on Usee, 43 ; 
-r. a Her. 431. 
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ever a trust exists, and there is no trustee to execute 
it, equity will follow the legal estate, and decree that 
person a trustee in whom the legal estate is vested 
(not being a hand fide purchaser for valuable considera- 
tion without notice, or otherwise entitled to protection) 

{g). For a court of equity never wants a trustee, and 
the beneficial interest therefore is never affected by the 
want of a trustee. And accordingly, where property 
has been bequeathed in trust without the ap|x>intinent 
of a trustee ; if it is personal estate, tlie personal 
representative is deemed the trustee ; and if it is real 
estate, the heir or devisee is deemed the trustee ; and 
in either case, the trustee, whoever he is, is bound to 
the due execution of the trust. So again the lapse of 
the legal estate never has the least influence u|>on the 
trusts to which it is subject ; if the individuals named 
as trustees fail either by death, or by l)eing under dis- 
ability, or by refusing to act, the court will provide a 
trustee ; if no trustees are appointed at all, the Court 
of Chancery assumes the office in the first instance ; 
and when there is no executor, or the executor refuses 
or becomes incapable to act, the court will a})point a 
trustee to discharge the duties of the executor (Ji ) ; 
for generally if the trust cannot be executed through 
the medium which was in the primary view of the 
testator, it shall be executed through the medium 
appointed by the Court of Chancery, 

The trustee is, in fact, a mere machine, but a in wb*t tMii# 
machine that acts according to the rules of equity, th# 
and departs therefrom at his own particular peril, 
although at the same time he is the sen^ant of **** 

cestui qtie trust for the time being. By ** cestui que trusu 
trust ” is here meant, not one person having only a 
partial beneficial interest in the trust fund, — for the 

Thorndike r, Huntj 3 De O. A J. 563; Saliehury r, BoyeSi, 2 
SwAlIVti. 608. 

(A) In re Hoofrt^ M* Alpine r. Moore, 21 Ch. Div, 778. 
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trustee is not the servant but the controller of each 
partiarj or partial beneficiary, — but the aggregate body 
of persons (born and unborn) that make up the en- 
tirety of the persons entitled, or who may be or become 
entitled, to any beneficial interest in the trust property 
as such (i) ; also, the person for whom the trustee 
shall \)e a trustee depends entirely upon the will of 
such cestui que trusty whether entitled under the origi- 
nal creation of the trust, or by subsequent devolution 
or transfer, for he may assign his beneficial interest 
without the consent of the trustee (/.:). And it has 
been decided that a majority of the ccstuis que trustent 
may, e.g.y upon the total failure of the objects for which 
the trust money was subscribed, demand back the trust 
money (/). 


Tnitio« may 
oompeUe<l 
to aay aot of 
duty. 

Or roitrained 
from abuM of 
Ilia lofal title. 


The cestnis que trustent , or any one or more of them, 
are entitled to file a bill against the trustee to compel 
him to the execution of any particular act of duty ; 
also, if any cestui que trust has reason to suppose, and 
can satisfy the court, that tlie trustee is about to pro- 
ceed to an act not authorised by the true scope of the 
trust, he may obtain an injunction from the court 
to restrain the trustee from such wrongful exercise ot 
his legal power (m). 


TratU* 
aot ranottiiM 
after 


A trustee who has accepted the trust cannot after- 
wards renounce it ; also, upon the death of one 
trustee, the entire responsibilities survive to the 
other trustees or* trustee (n) ; and the only mode in 
which a trustee could obtain a release from his re- 


{%} Morifan v. ^locniam If, S, Autkoritp, 9 Ch. Div. 581, p«r 
M*R* 

(k) 2 Sp. 876 ; Atl.'Otn, y. Doimtiip, Wtlta, 23 ; Doiuddtm t. Xkmaid^ 
tea, Kay, 7x1. 

(f) mhtm ▼. Ckurtk^ 13 Ch. Diy. 1. 

<«i) B»lft ▼> StruU, 1 H»re, 146; ]>win on Tnitteoi, 613. 

(a) V. Okg^ x Atk. 356 ; and eompnro Ctedt y. Crmmfirdt 

13 mm, 9f : Osbomt t<» RpwUtty 13 Ch. Dir. 774 : and Me ConvojniMttiK 
A^ 1881 (44 A 4$ Vi«i. 0. 41), a 38. 
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sponsibiUties used to be either under the sanction of 
a court of equity, or by virtue of a special power in 
the instrument creating the trust, or with the consent 
of all parties interested in the estate, being stti juris 
(p ) ; of these three modes of release, the second was 
usually the only one unattended with serious expense ; 
for as regards the first mode of release, the court would 
not sanction the release merely because the trustee 
wished it ; and as regards the third mode of release, 
it was rarely, if ever, the certain fact that all the crshiis 
que tncst were sui juris^ or even yet in existence. But 
now, under the Conveyancing Act, 1881 (p), a trus- 
tee may by deed retire from the trust, provided two 
trustees remain, and these two trustees and the person 
entitled to appoint others express by the deed their 
consent to his retirement. 

•r 

The office of trustee, being one of personal confi- Truite« oui- 
dence, cannot (unless under some express authority 
in that behalf) be delegated. Trustees who take on 
themselves the management of property for the benefit 
of others, have no right to shift their duty on other 
persons, and if they do so, they remain subject to 
responsibility towards their crstuis q'lve trust for whom 
they have undertaken the duty {q), A limited powder of 
delegation has, however, now been conferred on trus- 
tees (including executors and administrators) by the 
Trustee Act, 1888 (r). The incapacity of the trustee 
in general to delegate his office is to be understood 
of a trustee being and remaining one ; because of course 
under a special power in that behalf or otherwise he 
may (as we have just seen) retire altogether from the 
trust, with or without appointing a new trustee in his 
place, and in that way delegate (in one sense) the entire 


(o) JfoiUNm T. BatUie^ 2 Macq. H. L. Cas. 80 ; Lawio on Tr. 204. 

(p) 44 a 45 View e. 41, A. 32. 

(f) Twmer ▼. Comty, 5 517 ; BotSoek r. L. R. I 

a6 ; Jlm» ▼. Hiekstm, 30 Beav. 13^ 

(r) 51 a 52 Viet Q. 59, a. 2. 
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trust. But the trustee who does not resign altogether 
cannot delegate in part, for the reasons stated^ and 
upon the maxim “ delegatus non potest delegare^* which, 
dithough ridiculed by Bentham as a “fallacy of rhythm,” 
is based and maintained in English law upon sound 
and enduring reasons. 


JMegfttion 
ptnmtted 
wh«re there 
li % moml 
aeoeMity 
iw it. 


But trustees and executors may justify their admi- 
nistration of the trust fund by the instrumentality of 
others, where there exists a moral necessity for it. 
Necessity, which includes the regular course of business, 
will exonerate. Thus, if “an executor living in London 
“ is to pay debts in Newcastle, and remits money to his 
“ co-executor to pay those debts, he is considered to do 
“ this of necessity; he could not transact business without 
“ trusting some person, and it would be impossible for 
“ him to discharge his duty if he is made responsible 
“ when he remitted money to a person to whom he 
“ would on the like occasion have liimself given credit, 
“ and would in his own business have remitted money 
“ in the same W'ay ” But the rule that trustees 
are not liable where, acting according to the ordinary 
course of business, they employ agents when as prudent 
men of business they would do so if acting on their 
own behalf, — this rule is no protection to them if they 
fail to exercise common prudence in their selection of 
the agent, and in their instructions to him, or in their 
acceptance of his report, — for example, if they employ 
a solicitor to act as valuer, or if they accept this 
solicitor’s recommendation of a valuer without satisfy- 
ing themselves by independent inquiry that the sug- 
gested valuer is a proper agent in that behalf (/) ; or 
if they do not supply the agent (being a valuer selected 
by themselves) with sufficient particulars (verified par- 


<t) Tojr V. Vampbtli^ I Sch. A L«f. 351 ; CUmak Bond, 3 My. A Cr. 
497 * ^ |MiH« JMtkier, Amb. 219 ; and Brier t« Bvioon, 26 
Div. 23& 

(t) /Vy V. 3 $ Oh. Dtr. 268 ; Olt«e t. R^KKenMui, 34 Oh. 

Dir. 
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ticulars) of the property he is appointed to value (u) ; 
or if they do not supply him with such particulars 
themselves (r); or if they accept from the valuer a 
vague general report, not showing the necessary details 
to enable them to judge for themselves (x ) ; or if they 
fail to exercise their own judgment on the valuer's 
report ; for all these precautions prudent men of 
business would observe in lending their own moneys 
on mortgage ; and the provisions of the Trustee Act, 

1888 (i/), ss. 4, 5, have not materially altered the 
rules of equity in these respects. 

It is commonly stated that trustees are bound to 
take in all cases the same care of the trust property quiwa*of*^ 
as a man of ordinary cauti()n would take of his own ; 
and that if they do so, they will not bo liable for 
any accidental loss; ns, for instance, by a robbery of 
the property while in their own possession (?), or by 
a robbery or loss whilst in the possession of othei'S 
with whom it has necessarily, i.c., in the ordinary 
course of business, been intrusted (a), or by a deprecia- 
tion in the value of the securities upon which the 
trust funds are rightfully invested (h). But the court, 
in determining the liability or non-liability of a trustee 
for any loss sustained by the trust estat< 5 , distinguishes 
in fact between the duties iinjx>sed upon and the tfts- 
cretioiia vested in him as such. And as regards bis 
duties^ the utmost diligence in observing same (t.c., [a,) DqUm. 
exacta diligcntia) is his only protection against liability 
for any loss ; and it is only as regards his discretions^ 

OP discretionary powers, that an amount of diligence 


(tt) Smith T. Stoneham^ 3 Time* Law R^-p. 77. 

, (r) Re Partif¥}fton, 57 Law Timwt, N. S„ 65^ 

(x) He Partinffton, supra ; WhUeley v. Learoyd^ 32 CL, Div. 196 ; 35 
Ca. Div. 347 ; 12 App. Ca. 727. 

(y) . 51 k 52 Viet, c. 59. 

(*) Mvrity V. M<rrley, 2 CL. C*. 2. 

(a) Jonea v. LewUf 2 V<»», 240 ; v. Swit^en^ 29 Be»v, 2ti ; 

Jm re Spetykt^ Speight v. Oaunt, 22 CL. Dir. 727 ; 9 App, C*. I, 

(h) in re Ooafrey, Oadfrey v. PauUmer^ 23 CL. Div. 4A3 ; 

Jn re Mrogden^ Baling r. Brogdtm, 38 CL. Div. 544 
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equal to what he bestows on his own property will 
protect him from liability. Thus, firstly, as regards 
duties, if a trustee or executor permit the trust fund 
to remain unnecessarily, or contrary to his duty, in 
the hands of third parties, — as, for instance, if money 
be left in the hands of a banker more than a year 
after the testator’s death, and after the debts, &c., 
have been paid (c) ; or if a trustee mix trust property 
with his own {d)\ or parts with his exclusive control 
over the fund by associating with himself the authority 
of another person (e) ; or if the fund be left to the 
entire control of a co-trustee (/) ; or if it be lent to 
such co-trustee {g ) ; — it will be at his risk (A). But, 
secondly, as regards discretions, e.g,, if, under the in- 
vestment clause in the will or settlement, he has the 
power of investing in any one or more at his discretion 
of certain specified funds, comprising good, bad, and 
indifferent securities, and he invests (say, at the request 
of an importunate cestui que trust) part of the trust 
funds in Turkish bonds, as being one of the authorised 
investments, then he will be liable, if he would not 
have invested his own moneys in that class of invest- 
ment (i) ; but otherwise he will not be liable, even in 
the case of a loss to the trust estate (A) ; and again, 
even as regards investments in real securities, when 
these are authorised, the trustee must exercise a just 
discretion, and, r.//., if he should invest the trust funds 
in a freehold “ brickfield,^* he will be liable for any 


(e) Darkt ▼. Muriyn, i Bcwkv, 525. 

(a) lAtPUtn V, PfAiie, 15 Ves. 432. 

(e) Saitray v. 2 Rum. k Mr. 215 ; and t«« Wdh v. Jonoi, 

39 Cli. Div. 66a 

(/) Chujfh V. Bond, 3 My. k Cr. 490 ; and diatingoiah Seotnty r. 
^ Ub. Div. 535. 

) V. S€wm, 1 My, k Cr. 8. 

) c V. fTaWnnd, 32 Raav. 660 ; LwUutm v. Mundellf 27 L. J. 
Ch. 179 ; MnUkewi v. Brm, 6 Baav. 239 ; 23 ft 23 Viet c. 35, a. 31. 

(a) Kmm v. Mttekinmm, 13 Apfk. Ca. 753. 

(k) Mar V. Brook$^ to Ch. Div. 273 ; A rr ATomiMiftm, SimdUy v. 
W* N. 187^ 37 ; and diatiiig. Smtikurti v. 30 Oh, 


s 
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resultant loss (0 ; nlso, the court will in a proper case 
control the exercise of the trustees discretion (m). 

The court had also established a firm (and comparatively 
indexible) rule as regards the limit of value for theuittUof 
investment of trust moneys on real estate, that is to 
say : — The amount to l>e lent on the security of free- 
hold houses should never liave exceeded one half the 
value of such houses, and the amount to l)e lent on 
the securitv of freehold lands sliould never have ex- 
ceeded twc^-thirds tho value of such lands (/t); but 
this rule has l>een to some extent modi tied by the 
Trustee Act, 1888 (o), ss. 4 and 5, by which the 
limit of two-thirds has been substituted as the proj>er 
limit of value in tlie case of all kinds of property 
(whether lands, houses, or other property), projK)sed as 
a security for the investment of trust money. And 
even a simple executor or an administrator is a trus- 
tee within the meaning of this distinction, and will 
be lial>le accordingly for any breach of what tlio court 
considers his (inti/, notwithstanding that lie has used 
all ordinary care (jt ) ; and it is f‘>te(»metl a breiudi of ContHbuUMT 
trust to invest tho trust funds on a contnbut<jry “***'^*'‘*f*** 
mortgage (y), in the absence of express authority in 
that behalf. 

It is an established rule, that trustees, executors, or No 
administrators, or oii»ers standing in a siiuilar situa- 
tion, shall have no allowance for their care and trouble; 
and this proceeds upon the welUknown principle of 
equity, that a trustee shall not profit by his trust (r). 

(I) Whitdejf V. Learff^d, 32 Ch, Djv. 196 ; 33 Cl», Div. w ; 12 . , 

Oi. 727 ; •«»(1 Lawton v. 33 Ch. Oiv. 160 ; 34 Ch. fJjv. 675. 

(w) Tempest x. Lord Canioyi, 21 Ch. I>iv, 571 ; Brown v. Brown^ 29 
Ch. DiV. 8 J 59 ; ihI dinting. Coles v. Courtier^ 34 Ch. l)»v. 136, 

(«) Olive V. Westerman^ 34 Ch. Div. 70, citing and approving 
V. SeweU, i Mj. k Cr. S. 

(c) 51 $2 Vict. c. 59. 

{p} Oeeanie Steam Marigaiion Co. v. Sutherberrpf l6 Ch. Div, 236, 
foliowitfg Clap e. Ryford^ 5 De O. 4 c Soi. 76S. 

(9) irc 46 T. Jonas. 39 Cb. Div. 660. 

(r) Bobinmm v. PeUt 2 L. C. 207 ; ffamiUon r. Wrigkt, 9 Cl. It F. 1 1 !• 

L 
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So strict is this rule, that although a trustee or 
executor may, by the direction of the author of the 
trust, have carried on a trade or business at a great 
sacrifice of time, he will be allowed nothing as com- 
pensation for his personal trouble or loss of time («), 
tdL in the absence of any provision in the trust deed 
or will entitling him to such compensation. And 
even a solicitor, who is a trustee, is not entitled to 
charge for non-contentions business done by him in 
relation to the trust, except for his costs out of pocket 
only, unless there is in the deed or will a provision 
enabling him to receive remuneration for the trans- 
action of such business {t ) ; but as regards contentious 
business, ho is entitled to his reasonable profit costs 
of the action, in addition to his costa out of pocket (u ) ; 
and even where a solicitor, being executor or trustee, is 
by the will to be ‘‘ at liberty to charge for jrrofessioTial 
HTviceSy' he can only charge for services strictly pro- 
fessional, and not for matters which an executor or 
trustee ought to have done without the intervention 
of a solicitor, such as for attendances to pay premiums 
on policies, or at the bank to make transfers, &c. (r), 
— wherefore the will or settlement should give to the 
solicitor-trustee a wide liberty in this respect, extend- 
ing as well to professional business as also to business 
in and about the trust, although not strictly profes- 
sional. 

Although trustees or executors will not in general 
be entitled to any allowance for their trouble, there is 
nothing to prevent them contracting with the cestuis 
trust to receive some compensation for the per- 

(t) Srodt$opp y. Barmts, 5 Mad. 9a 

(0 V. BrougMtm^ 5 D« Q. M. a Q. 160, oonaidared in 

wrgm T. nVuMOOiie, 34 Ch. Div. 77. 

(«) 0 md 9 ek r. Pipett t Mae. k G. 464, approTed in Bwrgem r, 

MwiinMne. aupm. 

(a) Bsamm r. iB BaaT. 335 s Amn t. TVijifor, 35 Cli. Dw. 73 ; 

and ditllif. NtwSon CA^pple, 37 Cb. Hir. 584* 
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formance of the duties of the trust. But such a 
contract would be very jealously scrutinised by a court 
of equity, and if there be any appearance of unfairness 
or unconscionable advantage on the part of the trustee, 
the agreement will not be enforced (x). Also, the 
court will (on a pro]x^r application iKung made to it) 
sanction a commission being paid or allowed to the 
trustee for his trouble where the execution of the trust 
is more than ordinarily burdensome (y). 


In further illustration of the maxim that a trustee Trutt«« mu*t 
shall not make a profit by his trust, may bo mentioned LavanugS out 
those coses where one in a fiduciary ])(>sition uses that ^*^®**‘ 
position as a means of obtaining any profit or advan- 
tage which ho would not otherwise obtain. It was ('»•) 
upon this principle that Lord Eldon in one case 
directed an inquiry whether the liberty of sporting 
over the trust estate could be let for the l>enofit of the 


cestui quc trusty and in the meantime the trusU^e was 
to appoint a gamekeeper for the preservation of tlio 
game, but was not himself to enjoy the Bh<K)tiug («). 
So again, if trustees or executors buy up any debt or 


encumbrance to which the trust estate is liable, for a 

. cUarg# mor# 

less sura than is actually due thereon, they will riot than h« 
be allowed to take the benefit to themselves ; but the 


creditors or legatees, or other cestuis que trmty shall 
have the advantage of it (a). Also, if a trustee or(f.) Noti^ 
executor uses the fund committed to his care in buy- 
ing and selling land, or in stock speculations, or lays 
out the trust money in a commercial adventure, as 
in fitting out a vessel for a voyage, or if he employs 
it in business, in all these cases, while the executor or 


trustee is liable for all losses, the cestui que trust may 
insist either on having the trust fund replaced with 


{x\ T. Murray t 2 AUl 5S. 

(y) /Be memau*M SotUmetU TruU, tf Cb. Div. 

(f ) WM ¥• JBtai of Sh^fUotmryy 7 Ves. 4So>4S8. 

(•) Podey ▼. QuOterf 4 Dmr 2 D« O. A Jo. 327 ; 
Matyuy, 1 Mj. A K. 236. 
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interest, or on having the profits made by the trust 
funds so employed (b). So likewise a person standing 
in a fiduciary relation towards another will not be 
allowed to benefit by his trust by obtaining a renewal 
of the lease in his own name, but will be deemed 
in equity to be a trustee for those interested in the 
original term (c) ; nor will a trustee, as a general 
rule, be permitted to purchase the trust estate from 
his cestui que trust {d). 

The foregoing principles apply to constructive 
trustees, as agents (c), guardians (/), partners (g), 
directors of companies {h\ and even promoters of com- 
panies (i), and generally to all persons clothed with 
a fiduciary character. All such persons must refund 
all profits improperly made at the expense of the 
trust estate, and will not be allowed, as a general rule, 
any remuneration for their trouble (t) ; and a summary 
remedy under the Companies Act, 1862, s. 165 (/), is 
provided against directors in the event of the winding 
up of the company, and they aro thereby made liable 
for their misfeasances, /.r., breaches of trust 

However, under exceptional circumstances, trustees 


164 


can- 


«im name ; 
or imrchaio 
inuti actatc. 


Eaino prin* 


(6) Pitekn' V. 2 My. & K. 655 ; Townend v. Towneiid, 1 Qiff. 

201 ; V. 1 Hare, 253. 

Krrch V. iktndford, I L. C. 46. 

(d) Fox V. Markrt'th, i U C. 123. 

(c) Morrrit v. 2 Atk, 54 ; Kimber v. Barber, L. IL 8 Ch. 56 ; 

farphertton v. 3 App. Oa. 254. 

{/) PoHH'U V. Olot'tr, t P. W. 252 ft. 

(.<;) Bfufi/rrAurn v. 4 My. k Cr. 4I. 

(A) Great l-urcmboHry Fail, Co. t. Ma^ney, 25 Beav. 586. 

{#) Bagnall v. 6 Cli. l)iv. 371 ; Aeir Sombrero Co, r. Srlan^ 

gtr, 5 Ch. Div, 73. 3 App. Ca. 1218 ; Fvima. Silrer 3 iin%n(f Co. v. Lewis, 
C. P. P. 396 ; Bridge Printing Co. v. Green, 5 Q. B. D. 109 ; 

n fti Oape Breton Co., 26 Ch. Div. 221, affirmed (on appeal) 29 Ch. 
Div. 795 5 diiting, LadffweU Alining Co. v. Brooks dr Huggons, 
34 Ch. Div. 398 ; 35 Ch. Dit. 40a 

(A) Xheker v. 2 My. k K. 665 ; Foster v. itKinntm, 5 Or 510 ; 
IsspsrUd Mertantik Credit AMooaalum r. Cdlsssm, L. R. 6 H. L. li 
ft) as A a6 Viet c. 89. 

<«) mSksifits Om, 13 Cb, Div. 170 ; followiag Ik 
S Div. 306; and Ptarsmk Case, 5 Ch. Div. 
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sad other persons standing in the like fidnciary relation KxeaptUnnl 
may effectively and securely purchase from their 

• « • * ilMlWNW ^ 

quc tr%i$t€nij €.<7., ( I ,) If tlie trustee will more for from 
the trust estate than any other purchaser^ in other IlcSd* tSodT*** 
words, if he will give a “ fancy-price” for it ; or (2.) If 
the offer to sell proceeds from the cestui'^ que trmteni^ 
and the trustee pays tlie ordinary value in the market, 
keeping (ns it is said) his cestuis fjue fnisfent at arm’s 
length ; or (3.) If the sale is by public auction, and the 
trustee has the leave of the court- to hid, — then, and 
in any of these cases, the purchase by the trustee will 
in general hold good (w). And even where the pur- 
chase was originally one which would not have stocxl 
the test of equity, it may by lapse of time and sub- 
sequent events have be^coine impossible of rescission, 
and therefore become and continue gofxl (e) ; hut in 
general the statute of limitations is no bar to such a 
suit (p) ; and the defence of laclH‘9 or acijiuescence ia 
most difficult to establish (q). An executor-irusUiO 
who has not proven! the will, nor otherw’ise acted in 
the matter of the will or in the trusts thereof, may, 
in general, lawfully purchase the trust estate ; for to 
invalidate such a ]mrchase, it must be shown that the 
purchaser used liis power (►f becoming executor in such 
a way as to render it inequitable that the sale should 
stand (r). 


But if a person is merely a constructive trustee, his 
liabilities are in some res{>ect8 different from those of 
an express trustee. His duties and responsibilities are 
in general matters of quasi-contract, and he is there- 
fore not Iwund by many of the rules which equity has 
annexed to the express fiduciary relation. Thus in 


trQcte«. 


ffieJdett v. IIir.kl4!^y^ 2 Ch. I)iv. 190. 

(o) Jn re Cape Breton Co., 26 Cl». D»t. 221 ; 29 Ch. Div. 795 ; »nd 
Me In re Alexandra Palate Cb., 21 Ch. Dit. 149. 

(p) Burddek v. Garrick^ L. R. 5 Ch. App, 233 ; lake v. Bell, 34 
Div. 462 ; end disting. iMtoby v. Watson^ 39 Ch. Div. 178. 

(9) Bmimgfidd ▼. Baxter, 12 App. Cm. i6q. 

(r) Clark ▼. Clark, 9 App. Ce. 733. 
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Lord Wett« 
in 
ft. 


rum in 

inrour of con> 


in fuvouT 
of oxf»reM 
traatoe. 


Knosc V, Gyt (s), where it was attempted to be argued 
that a surviving partner was a trustee of the share of 
his deceased partner, Lord Westbury, after adverting 
to the case of vendor and purchaser, and stating that 
there, though the vendor might by a metaphor be 
called a trustee, he was a trustee only to the extent of 
his ohligation to 'perform the agreement between himself 
and the purchaser, proceeded as follows : — In like 
“ manner, here the surviving partner may be called a 
“ trustee for the dead man, but the trust is limited to the 
“ discharge of an ohligation, which is liable to he barred 
“ by lapse of time. As between the express trustee and 
** cestui gut trust, time will not run, but the surviving 
partner is not a trustee in that full and proper sense. 
It is most important to mark this again and again, for 
** there is not a more fruitful source of error in law than 
‘*the inaccuracy of language. The application to a 
‘‘ man, who is improperly and by metaphor only called 
“ a trustee, of all the consequences which would follow 
if he were a trustee by express declaration — in other 
words, a complete trustee — holding the property ex- 
“ clusively for , the benefit of tlie ccst^ci que trust, well 
” illustrates the remark made bv Lord Macclesfield, 
** that ‘ nothing in law is so apt to mislead as a 
“ metaphor ’ *’ (t). 


tmitmtnA Similarly, where a person is merely a constructive 
remttu«« trustee, as having employed the money of another in a 
trade or business, although he must account for the 
profits of the money he has employed, he may have an 
allowance made to him for his loss of time and for his 
skill and trouble (it). 


(#) I*. R. $ H. L. 656, 675 ; and im v, CrwtUif, lo Ch, Dit. 
31 ; Melrt^Uan Bank t. 6 mr<m, 5 Exeb. Dir. 319. 

(I) T. 28 1 * T. N. 8. 189 ; War^Un, 22 

W. R.6^ 

Jk i t m r, Lutkm^ i P. W. 140 ; Braw n t. Be TtuUS, J»e. 284 : 
Baeker v. SkmtM, 2 & k K. 655. 
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In TovmUy v. Sherhame (v), the extent of the Ou# I* 
responsibility of one trustee for the acts or defaults 
of his co-trustee was discussed. A., B., C., and D. - 
were trustees of some leasehold premises. A. and B, 
collected the rents during the first year and a half, 
and signed acquittances^ but from that period the rents 
were uniformly received by an assign of C. The 
liability of A. and B. during the first year and a half 
was undisputed, but the question was raised whether 
they were not also chargeable with the rents which 
had accrued subsequently, and which had never come 
to their hands ? After much consideration, the judges 
resolved : — That where lands are conveved to two or 
more upon trust, and one of them receives all or the 
most part of the profits, and after dieth or decay oth 
in his estate, his co-trustees shall not be charged or bo 
compelled in the Court of Chancery to answer for tho 
receipts of him so dying or decayed, unless some prac- 
tice, fraud, or evil-dealing appears to have been in 
them, to prejudice the trust, for they being by law 
joint-tenants, or tenants in common, every one by law 
may receive either all or as much of the profits as he 
can come by ; it is no breach of trust to permit one of 
the trustees to receive all, or the most part of the profits, 
it falling out many times that some of the trustees live 
far from the lands, and are put in trust out of other 
respects than to be troubled with the receipt of the 
profits. But it was also resolved : — That if upon the 
proof of circumstances, the court should be satisfied that 
there had been any dolus maliiSy or any evil practice, 
fraud, or ill, intent in him that permitted his com- 
panion to receive the whole profits, he should be 
charged, though he received nothing (x). And it 
was, in fact, decided in ToumUy v. Shethomc^ that if 
a trustee joined with his co-trustees in signing receipts^ 
he was liable, even though he had received nothing 

(*) a L. G. S70 ; aihI LewU ▼. 8 Cb. DIv. 591. 

(at) MntMom ▼. FyMer^ Jmc, 198; Booth t. Boo€k, i Bmv. t 2 $. 
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— the liability arising not from his mere signing of 
the receipts (because, of course, it was his duty to do 
that), but from his svhsequently leaving in the hands of 
his co-trustees the money that had been received (which, 
as we have just seen, it was a violation of his duty 
to do), — such neglect of duty amounting perhaps to 
an “ evil practice ” witliin the meaning of this case, 
although there was no moral culpability on the trus- 
tee’s part. 


**S^ing for 
eonrormity,” 
— •tfeot 01 : 


Lone.' 


(0.) men 
oonpled with 
•nbeequent 
neglect of 
itniy. 


And, in fact, in later times the rule has been 
established that a trustee who joins in a receipt for 
conformity, but without receiving, shall not by that 
circumstance nhne be rendered liable for a misapplica- 
tion by the trusU^e who receives ; for “ it seems to be 
“ substantial injustice to decree a man to answer for 
‘‘ money which he did not receive, at the same time that 
the charge upon him, by his joining in the receipts, is 
but notional (//). Where the administration of the 
trust/S is vested in co-trnste(»8, a receipt for money paid 
to the account of the trust must (according to the pre- 
sent state of the law) be authenticated by the signature 
of all the trustees in this their joint capacity, and it 
would be tyranny to punish a trustee for an act which 
the very nature of his office will not permit him to 
decline (j), — sell, where that act is not coupled with 
any breach of duty arising subsequently. At law, 
where trustees join in a receipt, 'prirnd facie all are to 
be considered os having received the money. But it 
is competent to a trustee, and if he means to exonerate 
himself from that inference, it is necessary for him to 
show that the money acknowledged to have been re- 
ceived by all was in fact received by one, and he him- 
self joined only for conformity {a). But that means of 


(|f) Fdhw V. Mitchftl, 1 P. W. 8i ; fn rt /Vyr, 3 K. & J. 317 ; and 
•M V. Stokes^ 1 1 Vea. 319 ; ffanhury t. KirHmnd^ 3 Sim. 265. 

(f) L«win, 215. 

<«) BriM X. 2 L. C. 877 ; 1 1 V«a. 319 ; «ih 1 Me Co&T«jeooing 

Aet, i88t, e. 36 ; Settled Lead Aet, 1882, e. 4a 
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exoneration from subsequent loss is in general of little 
worth, the subsequent loss commonly proceeding, not 
from the mere signature of the receipt (how could it ?) 
but from a subsequent neglect of duty by the non- 
receiving but signing trustee. For though a trustee is 
safe if he does no more than authorise the receipt and 
retaining of the money by his co-trustee, yet he will not 
be justified in allowing the money to remain in his 
hands for a longer period than the circumstances of 
the case may reasonably require {h ) ; c.g.^ a fortnight’s 
neglect may occasion all the loss. 

Co-executors, on the other hand, are generally answer- 
able each for his own acts only, and not for the acts for hii"c^ 
of their co-executors (c). For in respect of receipts 
the case of co-executors is material Iv different from 
that of co-trustees, and tliis difference arises from 
the different powers with which co- trustees and co- 
executors are, so far as regards the receipt and applica- 
tion of moneys, respectively invested by the law ; for 
an executor has, independently of his co-executor, a 
full and absolute control over the personal assets of the 
testator, and is competent to give valid discjharges by 
his own separate act. If, therefore, an executor join 
with a co-executor in a receipt, he does an uunrcesMinj Onuton 
act, and will therefore l>e primd facie answerable for jn 
the application of the fund {d). But •prim d facie 
responsibility may be readily got rid of or displaced reedre. 
by evidence that the co-executor who joined in this 
unnecessary way did not in fact receive. Therefore 
where, in Wesley v. Clarke (r), T., one of three execu- 
tors, had called in a sum of money, secured by mort- 
gage of a terra of years, and received the amount, and 


(6) Brice v. Stokes^ ahi cup, ; Thompson r. Pinrh, 8 p* 

560; Walker v. Spnimonds, 3 Btrnnfft. i ; Banbury v. Kirkland, 3 Sim. 
265 ; And the Tru»t«e Act, 1888, s. 2. 

(c) WiUiam* t. Nixon, 2 Bmv. 472. 

(<l| Brice ▼. Stoket, 11 Ves. 319. 

{€) lEdea, 357. 
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ctfUrwardSt bnt the same day, sent ronnd his clerk to 
his co^execntors, with a particular request that they 
would execute the assignment and sign the receipt, 
which they accordingly did ; and T. afterwards became 
bankrupt, and the money was lost, and thereupon a 
bill was filed to charge the co-executors, — Lord North- 
ington said, — “ If it plainly appears that only one 
executor received and discharged the estate indebted, 
“ and assigned the security, and the others joined after- 
“ wards without any reason, and without being in a 
“ capacity to control the act of their co-exccidor, either 
“ bifore or after the act was clone, what ground has any 
“ court of conscience to charge them ? ” His Lordship 
was therefore of opinion that the executors were not 
liable for the misapplication by their co-executor. 


Tni« rule 
to roceiptt by 
•xootttori. 


The true rule is best explained by Lord Redesdale 
in Joy V. Campbell (/): — “ The distinction,’* he observes, 
seems to bo this, with respect to mere signing ; that 
“ if the receipt be given for the purpose of mere form, 
that the signing will not charge the person not re- 
‘‘ coiving ; but if it be given vnJer circumstances 
“ ing that the monry, though not actually received by both 
€jrecnto7's, was under the control of both, such a receipt 
shall charge ; and the true question in all these cases 
“ seems to have been, whether the money was under the 
“ control of both executors ? ” (y). 


SSaffuiljSSl highly necessary to warn the student that 

lor wUful i'll® non-liability of an executor for the receipts of his 

above expounded, holds good only in the 
absence of wilful default being both alleged and proved 
(Irat fw against the non-receiving executor ; that is to say, it 
holds good only when the ordinary account is t^en 
^ against the executors. For if wilful default by the 

non-reoeiving executor is alleged and (having regard 


(/) I Seh. a 341. 

WM$r r. Spiiimd$,3BwsaU i ; iSfawy t. BT db gwan , 4 608. 
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to the powers of one executor) is proved against the 
non-receiving executor, the latter will undoubtedly be Tbu*, in 
held liable even for what he has not himself received. 

Thus, in Styles v. Guy (h\ where two of three executors, 

, * , , ^ ^ - MubUfornoi 

With the knowledge that there were unsettled accounts receiving % 

subsisting at the testator’s death between the testator 
and their co-executor, in respect of which they ei*ec^r. 
reason to believe that the latter was considerably in- 
debted to the estate, took no effectual steps to compel 
him to account and to pay or secure the balance due 
for several years after the testator’s death, at the end 
of which time their co-executor became bankrupt ; and 
they were unable to show that an attempt to recover 
the money at an earlier period would have 1 een fruit- 
less, — The court held that the solvent non-receiving 
executors were liable to make good the loss, as hav- 
ing been occasioned by their own wilful neglect and 
default. And the Lord Chancellor (Lord Cottenham), 
in giving judgment, made (in substance) these re- 
marks : — 


‘‘ Looking to the rules applicable to this subject, it 
‘‘ is clear on the authorities that an executor proving a 
‘‘ will, but not further acting, might incur a liability to 
make good losses arising from his negligence, such 
‘‘ as the loss of debts outstanding upon improper secu- 
“ rity, or from the Statute of Limitations having been 
“ permitted to run upon them. ... If a person named 
‘‘ executor does not choose to accept the oflBce, he has not 
“ only to renounce, or at least to abstain from proving ; 

“ but if he proves, be thereby accepts the office, and 
becomes bound to perform the duties of it, and is 
‘Miable for the consequences of his neglecting to 
perform them. Of these duties, a principal one is 
to call in and collect such parts of the estate as are 


(A) I M»c. A Oord. 422. following Ijmgford v. 

Jfwetioir ▼. PulUr, 198; BoUh v.^ootA, i 125. 

T. Wnghs^ 4 437. And too tb© foot-oot© to t, (hty* 

th© CM© of TtrrM ▼. tl»©r©lii report©d. 
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Not eren wU«n 
MMtt are in 
the noeeetiion 
of hu eo- 
executor, tciU 
if not properly 
' “ >oe- 

of the 

Utter. 


Lincoln 
r, Wriphl. 


Recoupment 
or oontribu* 
iioii, — M be* 


breach of 


not in a proper state of investment. If he knows or 
** has means of knowing that part of the estate is not 
^‘in a proper state of investment, but is held upon 
personal security only, ami not necessarily so for the 
‘‘ purposes of the will, is it not part of the duty he has 
undertaken to interfere and to take measures, if 
necessary, for putting such property in a proper 
“ state of investment ; or is it no part of his duty, 
“ because the property is in the hands of a co-cxecutor, 
‘‘ and not of any stranger to the estate ? It is ira- 
possible to find any principle for such a distinction ; 
and I observe that in Booth v. Booth (i), the question 
arose before Lord Langdale, and he held the passive 
co-executor liable for property of the testator *s im- 
“ properly left in the hands of the acting executor ; . . . 

and in fact, 1 arn unable to discover any principle for 
‘‘ distinguishing In'tween losses by not calling in debts 
due from debtors to the estat e and losses by not 
calling in balances duo from executors.” 

Wliero tru-stfces are held liable for a breach of trust, 
the judgment is against both or all of the trustees 
but, like other joint judgments, it may of course 
executed again.st any one of the trustees singly. 
Occasionally the court will provide in its judgment 
against the trustees, when one alone is morally guilty 
and the other is only technically liable, that the inno- 
cent tru.stee shall Ih' entitled to be rt^couped out of the 
estate of the guilty trustee the amount which he shall 
have paid to the plaintifl* in satisfaction of the breach 
of trust {le ) ; and when it does not so provide, the 
innocent trustet^ may doubtless, by means of an inde- 
pendent action against the guilty trustee, have a judg- 
ment for such recoupment, sciL as for moneys of the 
plaintiff received by the defendant and applied to his 

(i) t 125. 

{k) 

31 Cb. Dir. 39a 


6 Ir* Rep. £q. 86 ; anJ tee Bakin r. 
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(the defendant’s) own use. Also, when both trustees (i.) a* r®. 
are equally guilty, and there is judgment against both, 
the court may, but rarely does (/), provide that either 
of them, upon making good the breach of trust, shall 
have contribution against the other; and where the 
judgment does not so provide, the trustee who has 
made good the whole breach may doubtless, by moans 
of an independent action against his co-triistet*, have 
a judgment for such contribution (m). But a]>parently 


there is not, as reganls the costs of the action for (a ) A« re* 
the breach of trust, either recoupment or contribution Sf giu!^*** 


available by independent action in favour of the trus- 
tee (whether guilty or innocent) who has ])aid the 
whole of sucli co>ts (/^) ; and such recoupment or con- 
tribution must therefore be ])rovided f<»r (if it is to la* 
provided for at all) in tlu» very judgment itself which 
goes jointly against tlie trustees (e). 


All express clause is usually inserted in trust deeds IiMlemnUy 
that one trustee shall not be answ erable ft»r tlu* ** ‘* *^**”*" 
receipts, acts, or del'aults of his co-trusU*es, hut for 
his ow’’n acts and defaults only ; also, that the trust**t*8 
mav reimburse themselves out of the trust estate their 
costs, charges, and ex]>enses incurred by them as 
trustees. But equity infuses such a ])rovis<» into every 
trust deed ( y/), and a pers<^»n can have no better riglit 
from the expression of that which, if not expressed, 
would be implied {q). The reimbursement is in general 
out of residue, and not out of any specific |)ortion of 
the estate (r) ; but it may be out of such last men- 
tioned part of the estate, or even out of income 


(I) Priestman v. Tindall^ 24 Dear. 244 ; Daitin y, Z/uf/A/*#, 
{m)Lintja'd. v. Ihtrtdtj/, I V. <£ B. 114. 

(n) Dearaltjf v. Middlttreckf 1 8 Ch. Div. 236. 

(o) Wil§(m V, Thomat, L. B. 20 Eq. 459 * Lockhart v. 

1 De Q. k Jo. 464. 

(p) Dawaon v. darkCy 18 Ve«. 254. 

(o) Worrall r. 8 Vy», 8 ; Rahd^n r, Wr(d€}f, 29 hf>ax, 

ir) In re PatU, Hoolrff x. Poxmtain^ W. N, 1884. IT ^ 

(<) SaoU T. MilfUf 25 Ch. Diy. 7IQ« 
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which for this purpose may in a proper case be im- 
pounded (/), the trustee’s right in this respect being 
paramount over the rights of the cestuia que trmtent. 
And now, by Lord St. Leonards’ Act (w), every instru- 
ment creating a trust shall be deemed to contain the 
usual indemnity and reimbursement clauses, and there- 
fore, in future, the express introduction of them into 
deeds and wills may be safely dispensed with. But 
it is to be noted, of course, that the very generality 
of the usual indemnity clause augurs it of little worth 
as a protection, as it does not extend to cover the 
trustee’s neglect of a trustee’s duties^ one of which 
(as already shown) is not to leave the money in the 
sole control of his co-trustee. 

r. That being so, it is not unusual to insert in deeds 
wills an indemnity clause of somewhat wider 
reach. Thus, in the case of Wilkhis v. Hogg (r), a 
testatrix, by her will in 1854, after appointing three 
trustees, declared each trustee should be answerable 
only for losses arising from his own default, and not 
for involuntary acts, or for the acts or defaults of his 
co-trustees ; and particularly that any trustee toho sJiould 
pay over to his co^trmice^ or should do or concur in any 
act enabling hia co-trustee to receive any moneys for the 
general purposes of lur tvUlf should not he obliged to see 
to the due application thereof nor should such trustee he 
suhscqmiUly rendered responsible by any express notice 
or intimaiion of the dciual misapplication of the same 
moneys. The three trustees joined in signing and 
giving receipts to two insurance companies for two 
sums of money paid by them, but two of the trustees 
permitted their co-trustee to obtain, and afterwards to 
retain, the money without ascertaining whether he had 

(I) Samer v. S»wifer, 28 Ch. Dix. C95. 

(a) aa & 23 Viet. 0. 35, a. 31 ; ana SeUled Laikl Aet, tSSa, m, 

(v) 8 Jar, K. 3. 35 ; 3 Qiff. ii6» 
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inyestad it. That trustee having misapplied the money, 
a bill was filed for the purpose of making his co-> 
trustees personally liable. Lord Westbury, C., held 
that they were not liable. His Lordship said, — ‘‘This 
clause excluded the possibility of any liability except 
“ for actual misappropriation. There were three modes 
“ in which a trustee would become liable according 
to ordinary rules of law, — first, where, being the 
“ recipient, he hands over the money without securing 
its due application ; secondly, where he allows a co- 
trustee to receive money without making duo inquiry 
as to his dealing with it ; and, thirdly, where he 
becomes aware of a breach of trust, either committed 
“ or meditated, and abstains from taking the nei^lful 
“ steps to obtain restitution or redress. The framer 
“ of the clause under examination knew these three 
“ rules, and used words sufficient to meet all those 
“ cases. There remained, therefore, only personal mis- 
“ conduct, in respect of wliich a trustee, acting under 
this will, would be responsible.*’ 

The two primary duties of a trustee are, first, 
carry out the directions of the person creating the **^*‘‘^ 
trust ; and, secondly, to place the trust property in a 
state of security . 

Thus, if a trust fund be an equitable interest, of (*.) 
which the legal estate cannot for the moment be got *^*”**^ 
in, it is the trustee’s duty to lose no time in giving 
notice of his interest to the person in whom the legal 
interest is vested; for, otherwise, he who created 
the trust might subsequently encumber adversely the 
settled interest in favour of a purchaser without notice, 
who, by first giving notice to the legal bolder, might 
gain a priority (x). Also, if the trust fond be a chose 
in action, as a debt which may be reduced into poe- 


(x) Jacob V. LaeaM, i Bmt. 436. 
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sessioa, it is the trustee’s duty to be active in getting 
it in, and any unnecessajy delay in this respect will be 
at his own personal risk (y). 


(a.) Ecalita< 

paraonal 

aacaritj. 


An executor or trustee is not to allow the assets of 
the testator to remain outstanding upon prmna/ security, 
though the debt was a loan by the testator himself on 
what he deemed an eligible investment (z ) ; and he 
is not justified in lending on personal security, how- 
ever good (a). But he may continue such loans, and 
also make new loans on personal security, if expressly 
empowered to do so by the instrument creating the 
trust (h ) ; and in that case he must only exercise his 
discretion in a reasonable way. 


(3.) Til© in- 
VMtment of 

trust funds. 


As regards the range of investments for trust funds, 
The Trust Investment Act, 1889'’ (52 & 53 Viet, 
c. 32), has just been passed authorising trustees to 
invest trust funds in or upon (among tlie other secu- 
rities to bo presently mentioned) any of the securities 
in or upon wliicli “cash under the control of the 
court may be invested (c ) ; and the Act applies to 


V. Price, 26 Beav. 103, 

(x) Padtion v, Jitchardeout 7 I)e G. M. k G. 563 ; Clough v, Bo1u^^ 

2 My. & Or. 496. 

(а) (fmvri Strahan, 8 l>« G. M. k G, 291. 

(б) Paddon v. Pichartifony 7 D«* G. M. k G. 563, 

(p) By Ortier xxi'i. rule 17 (x8S8), cawh under the control of, or 
•ulgect to the order of, the court may l>« invested in the following 
•tocka, fund», or aecurities, via : — 2) i)er cent. c«»uboU (to be called after 
the $ili April 1903, 2]^ jwr cent, eonsoU) ; 3 jw cent, consols; reduced 

3 per cents ; £2 i$i», j>er cent, auQuiti**© ; £2 loa per cent, annuities ; 
local loans sUtek under the Local Ijoans Act, 1S87 ; Exchequer Bills ; 
Baok Sttick ; India 3I jter cent, stock ; India 3 per cent, stock ; Indian 
guarantoed railway stocks or shares, not being redeemable within fifteen 
years from the dats of investment ; stocks of Colonial Governments 
guaranteed by the Imperial Government ; mortgages of freehold and 
copyhold estates rei^ctively in England and Wales ; MetFo|>olitaii 
consolidated atock, ^3 xot. per cent, ; 5 per cent. Metroj^litan con* 
idldatcd stook ; debenture, preference, guaranteed, or rent-enarge stocks 
of railways in Great Britain or Ireland, having for ten years neat before 
the date of invHitment paid a dividend on ordinary stock or shares ; 
and nominal dsbenlurss, or nominal debenture stock under the Local 
Loans Act, 1875, not ba^ rsdsemahle within fifteen yean from the 
date of inveetment. 
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trusts whether created before or after the 1 2th August 
1889. « 

Prior to the Trust Investment Act, 1889, and in- (« ) 
dependently of any power given by statute, trustees, 
executors, or administrators might lawfully invest on 
mortgages of real estate in England, or in Government Act, 1889 
securities, or in Consolidated Bank Annuities (d) ; and 
by Lord St. Leonards’ Act, 22 & 23 Viet. c. 35, s. 32, 
repealed by the Act of 1889, they were authorised to 
invest on real securities in any part of the United 
Kingdom, or in the stock of the Bank of England or 
Ireland, or in East India Stock (e) ; and by Lord Cran- 
wortlfs Act, 23 & 24 Viet. c. 145, rej>ealed by the 
Conveyancing Act, 1881, and Settled Ijiind Act, 1882, 
they were enabled to invest in any of the parliamentary 
stocks or public funds, or in Government securities ; 
and by the 30 iSs 31 Viet c. 132, rejK^aled by the Act 
of 1889, they were enabled to invest in any securities 
the interest of whicli was guaranteed by Parliament. 

Also, by the Debenture Stock Act, 1871 (/), trustees, 
having power to invest in the mortgages or bonds of 
any cijmpany, were enabled to invest in the debenture 
stock of any such company ; and by the Metropolitan 
Board of Works (Ix>ana) Act, 1871 (y), rej>ealed by 
the Act of 1889, they w'<jre enabled to invest in the 
Consolidated stock ‘ of the Metropolitan Board ; and 
by the Ijocal Loans Act, 1875 (h), s. 27, if authorisetl 
to invest in the debentures or debenture stock of any 
railway company or of any other company, they were 
enabled to invest in the nominal debentures or nominal 
debenture stock (i) issued under tliat Act by any local 
authority; and under the Settled Land Act, 1882 (45 


id} Baud V. Furd^i, 7 G. M. A O. 628 ; Fx parte Vtear 0/ fH. 
Jfary, irtjFfon, 18 Cb. lliv. 646. 

(e) Jn re IVeddtrbum's Trwds^ 9 Cb. Dir. 112. 

(/) 34 ^ 35 Viet. c. 27. 
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& 46 Viet. c. 38), s, 21, capital trust money not re- 
quired for the specific purposes prescribed by the Act 
might be invested in all the like securities. Also, 
under the National Debt (Conversion of Stock) Act, 
1884 (y), Three per cent. Consolidated Bank Annuities 
might be converted into or exchanged for two and three- 
quarter per cent, like annuities or two and a half per 
cent, like annuities ; and under the National Debt (Con- 
version) Act, 1888 {k), any power in trustees to invest 
in Consolidated or Reduced or New three per cent, stock 
was made to extend to authorising them to invest in the 
Now Stock created by that Act (s. 1 9) ; and trustees hold- 
ing any of the stocks thereby converted were also enabled 
to sell such stocks and to invest the sale proceeds in any 
of the securities which for the time being were autho- 
rised for the investment of* cash under the control of the 
court, and that notwithstanding anything to the contrary 
contained in the deed or will creating the trust (s. 27). 


(6.) Invcit- 
menu iind^r 
Trust Iuv««t< 
meet Act, 


And now under the express provisions of the Trust 
Investment Act, 1889, which is in large measure a 
consolidating Act, trust^^es may, unless expressly for- 
bidden by the instrument (if any) creating the trust, 
invest the trust funds in any of the following invest- 
ments (besides those already specified for “ cash under 
“the control of the court’'), that is to say: — Parlia- 
mentary stocks or public funds, or Government secu- 
rities of the United Kingdom ; real securities in Great 
Britain or Ireland ; stock of the Bonk of England or 
of the Bank of Ireland ; India three-and-a-half per 
cent, stock, and India three per cent, stock, or any 
future issues of such stock ; securities the interest of 
which is guaranteed by l^liament ; Consolidated stock 
of the Metropolitan Board of Works, or of the London 
County Council ; debenture stock of the Receiver for 
the Metropolitan Police District ; debenture or rent- 


0 ) 47 A 48 Viet c. 23. 

{k) 51 Viet e. 2^ uid Me 52 Viet. oe. 4, 6. 
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charge^ or guaranteed or preference stock of any rail- 
way company in Great Britain or Ireland incorporated 
by special Act of Parliament, and having during each 
of the ten years last past before the date of invest- 
ment paid a dividend at the rate of not less than 
thr(*e per centum pt*r annum on its ordinary' stock; 
stock of any railway or canal coni|mny in CJrtat Britain 
or Ireland whose undertaking is leased in ]>erpetuity, 
or for a term of not less than two hundred years, at a 
fixed nmtal to any such railway comjmny as is lastly 
before mentioned ; debent im^ stoi^k of any railway 
company in India the interest or a fixtd or inininium 
div'idend in sterling on which is ]wiid or guaranteed 
by the Secretary of State in (council of India ; 
debenture or guaranteed or preference stock of any 
company in Cireat Britain or Ireland, established for 
the supply of water for profit, and incor|X)raU»d by 
special Act of Parliament or by Royal Charter, and 
having during each of tin* ten years last past l:>efort* 
the date of investment paid a dividend of not less 
than five pounds ]Tcr annum on its ordinary stock; 
and nominal or inscribed stock lawfully issued by any 
municipal borough, having according to the returns of 
the last census prior to the date of investment a popu- 
lation exceeding fifty thousand, or lawfully issued by 
any County Council, or lawfully issued by any Com- 
missioners incorporated by Act of Parliament for the 
purpose of supplying water, and having a conipulsor}' 
power of levying rates over an anm having, according 
to the returns of the last census prior to the date of 
investment, a population exceeding fifty thousand, — 
besides certain annuities referred to in the Act, 

but as regards these latter, subject to certain conditions 
and restrictions. 

It need scarcely be pointed out that a power to 
invest in "mif aecurUieSj* whether the power arises of 

under Uie settlement or by virtue of the provb^ions of 
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tSo 


any of the Acts above mentioned, does not by itself 
authorise the trustees to invest the trust fund in the 
furchasc** of lands, for that is not in fact an invest- 
ment properly so called, but is an alienation out and 
out of the trust property ; and for such an alienation 
express power is required. And it may further be 
observed that ** real securities comprise leaseholds for 
a long term of years at a peppercorn rent, and which 
are not subject to onerous covenants (/), but not any 
other leaseholds or terms of years {m ) ; and it was 
generally supposed until recently, that real securities 
also comprised in general (besides other securities of 
a more manifest real character) local rates, harbour 
duties, tolls, and the like levied directly by local or 
other public authorities («) ; but very considerable 
doubt has latterly l)een thrown on this opinion ((?). 


(4.)Converiioii 
of ttrintnAhb 
i^Yetnion* 


dtviM or 
litqiteat. 


As a general rule, where a testator subjects the 
rendiu of his personal estate to a series of limitations 
directly or by w’ay of trust, without any particular 
directions as to the investment or mode of enjoyment, 
there, in the absence of indications of a contrary in- 
tention, such part of the residue as may be wearing 
out (such ns leaseholds) must be converted, and put 
in such a state of investment as to be securely avail- 
able for all persons interested in it ; and if the resi- 
due comj^riscs property of a reversionary nature, that 
also must bi> converted, — the former of these two 
rules protecting the reinninderinan, the latter of them 
protecting the tenant for life (;>). But this duty to 


{l) Tnutf** At't, l88S (51 k 52 Vk*?. c. 59), k 9. 

(m) In rt J<mtt v. ChmneU, 8 CU. l)iv. 492, 

(«) Knapp v, 4 Y«*. 430 n, ; Finek v. Squire, lO Yet, 

4t ; v. Faj/al NattoMl Life Jioats, 41 Ch. Utv. 

(0) See /n re Chri'^mae, Martin v. lAtron, 33 Ciu Div. 332, rereriing 
8. C. (hefiati CUiKy, J.), 30 Ch. Div. 544 ; ami In re JuarrU^ 15 Ch, 
Div. 561 ; Cavendifh v. CmmeiUh, 24 Oh. Dif. 685 ; 30 CU. Dir. 227. 

ip) a 42, 552, 557; Bate v. Hooper. 5 I>« U. Q. 338; 
Howt ▼. Koril IktrimoutA, 7 Ve«. 137; Porter r, JBaddelep, 5 Ub. 
Ibv. ITr^f r. Lambert, 6 Cli. Dit. 649; nod aoa MatJtmald 
▼. Irrme, 8 Ck Dir. loi ; foknmn t. laecmm^ W. K. 1879, 36; Broam^ 
X. CetMf, U B. 3 Ch. App. 751, 
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convert does not arise where» the leaseholds are 
bequeathed specifically and not by way of residue {q ) ; Ktijoym«iit 
nor where the testator expressly gives the income 
in specie^ or authorises the retention of unauthorised ^ 
investments (r) ; and an enjoyment hi apccie may even 
be impliedly directed, e.g,^ from an enumeration of 
particulars (ts), not being a mere expansion of what is 
comprised in the residue (t). Where the duty to con- 
vert exists, it is a duty which must in general be 
fulfilled within a year from the testator’s death (m). 

• 

'Where the testator has, either in express terms or (s ) , , . 

by necessary implication, excluded the duty of imme- 
diate conversion of the residue, in such a caso he 
may either give the whole income until conversion to 
the tenant for life (r), or he may not do so ; and 
where the conversion is postponed, and the testator has 
not in expn»ss terms given the whole actual income to 
the tenant for life, then it appears, in questions l)etween 
the tenant for life and the remainderman, — (i.)That 
the tenant for life is entitled to the actual income of 
so much of the residue as is at the testator’s death 
invested on autlioriscd securities (.r) ; and (2.) That with 
regard to the unauthorised securities, he is entitled to 
the income which would be produced by the authorised 
investment of these moneys (the authorised investment ♦ 

being taken to liavo been made at the end of one year 
from the testators death), assuming that the unautho- 
rised securities can be realised within the year (g ) ; 
but if they cannot, then he is entitled to four pounds 


(9) In rt t Sin, A O. 20 ; an<I see Jeffreys r. Connor, 

28 Beer, 328 ; v. Lyon, 33 Ch- Div. 523. 

(r) Me Siield0n, Alison v. Sheldon, 39 Ch. bir, 5a 
(#) Vastyhan v. Bvude, i Phill. 75. 

(I) BoUtamUy r. Skermm, L. It. 20 Eq. 304 ; Re TooiaVs Rebate, 2 Ch. 
Dir. fei8. 

(II) Oraybum t. Clarkeon, L. R. 3 Ch, App. 605 ; SevJthorpe r. 

L. lA 1 3 I^. 232 ; Itiddeigh r. Ihnyuen, 12 App. Cs, 624. 

(r) /» rt CkanetUor, OianeHlar r. Brown, 20 Ch. Dir, 42. 
lx) Brown r. OeUatly, L. fL 2 Ch. App. 751. 

(y> Brown r. OelUttly, supra ; Kirkmun r. Booth, 1 1 Bear. 279, 
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per cent, on what is subsequently ascertained to have 
been the then value of the property (2). Therefore, 
when such outstanding inconvertible securities even- 
tually fall in, the apportionment between capital and 
income is to be as follows : — Ascertain the sum which, 
put out at interest at 4 per cent, per annum on the day 
of the testator’s death, would, with the accumulations 
of clear interest at 4 per cent, and with yearly rents, 
have produced on the day of the securities falling in the 
amount actually received ; treat the sum so ascertained 
• as capital ; and treat the residue as income (a). 

Umitor When trustees or executors were directed by the 
will to convert the testator’s proj>erty, and invest it 
in Government or real securities, and neglected to do 
either, it was for a long time a question whether they 
should be ausw'orable, at the option of the cestui que 
trustf for the ])rincipal money with interest, or for the 
amount of the stock which might have been purchased 
at the i>eriod when the conversion should have been 
made, with subsec|uent dividends ; or whether they 
should be charged with the amount of principal and 
interest only, without an option to the cestui q\ic trust 
of taking the stock and dividends. It has now been 
decided that the trustee is answerable only for the 
jrrincipal money and intertst, and that the cestui que 
trust has no option of taking the stock and dividends. 
The principle iqwn which the court proceeds is, that 
the trustee is liable only for not having done what it 
was his duty to have done, and here he had a choice 
of tw'o investments, and the measure of his responsi- 
bility is the lesser limit, that is to say, what the cestui 
fue trust would have been entitled to in case the 
trustee had discharged his duty by investing the fund 
in real securities 

(») Msyer t. 5 De Q. & 723 ; Brown r. GtUaUy, 

(«) Mmwm V, Brnrun, 24 CL. Dit. 649 n.z in rt 
nm, M4 Cti. 643. 

(^) JUmmtm v. t Oe O. II. a Q. 347. 
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In general a power in trustees to mortgage the Mtirt|t«gM 
trust property carries with it a power to insert in the 
mortgage a power of sale (r), although this has been 
doubted ; and it is better on the whole in giving 
trustees power to mortgage, to say that they may 
mortgage with or without a ]K)wer of sale to bo in- 
serted in the mortgage deed. When the mortgage is 
settled by the court, a power of sale is sometimes 
inserted and sometimes not (d) ; but in gemTal, if 
inserted, it will be qualified so as not to he exercis- 
able without the leave of the court. As rt'gards 
executors, they may of course sell wliatever portion 
of the assets vests in them virtnte officii ; for it will 
be intended (in the absence of fraud) that the sale is 
for the ])urpose of paying the testator s dc^bts ; and it 
seems to follow that in general the executor may also 
mortgage such assets with or without a power of sale 
in the mortgage deed {e ) ; but ho would not be justi- 
fied in making any mortgage at all, if the language of 
the will was such, or the circumstances of the estate 
were such, os to re(juire an immediate absolute sale 
in the first instance. 

Executors have no authority in law to carry on 
the trade of their testator ; but they may do so if 
the will contains a direction that they should 
so (/) ; the direction must lx? a very clear one (y), rigtt of id. 
but may apparently l>o implied (k). When a testator 
gives such a direction, he may limit the direction 
a specific part of the assets, which for this ]>urpose he 
severs from his general assets ; and when the direction 
is implied, the measure of the assets would, ficmhle^ 

(c) lirUJrffg V. Longman^ 24 27 ; Cook v. Dav^son^ 29 Br/iv. 128 ; 

He CkavmeTM WiU^ L K. 8 £q. 569. 

(rf) Sdbg T. Cotiing^ 23 Be*v. 418 ; Drake v. WhUmorff 19 Im T. 243. 

(f) Mead Lard Orrety, 3 Aik. 239; Seatt t. Tgler, Oick, 724 ; 

M*Leodr. Drummond, 17 V««. 154. 

if) Wiilianui on Executor*, p. 1798. 

ig) Kirkman y. Booth, 1 1 273 ; «ud coDAider MUU Y. Mdlt, 7 

Bim. 50X, 

{h) In re Cameron, Nimm Cameron, 26 Cb. Diy. 19. 
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be the whole estate, if and so far as available (t). 
And where a trader has by his will expressly or im- 
pliedly directed his executor or trustee to carry on his 
trade, and to employ a specific or limited portion of 
the trust estate for the purpose, the rule is that 
though the executor or trustee is personally liable {ml, 
on contract) for debts incurred by him in carrying on 
the trade pursuant to the will, yet such executor or 
trustee has, as a general rule, the right to resort for his 
indemnity to the specific or limited assets so directed 
to bo employed. And consequently the creditors of 
the trade are entitled, as a general rule, to stand in 
the place of the executor or trustee, and to claim the 
benefit of that right, so as to obtain payment of their 
debts out of such limited assets (A*). But the rule 
does not apply when the executor or trustee is in 
default to the sjwcific trust estate devoted to the 
trade ; in such a case, the defaulting executor or 
trustee, not being liimself entitled to an indemnity, 
except u]X)n the terms of making good his default, the 
creditors are in no better |>08ition, and are therefore 
not entitled 1 o have their debts paid out of the specific 
assets unless they first make good the default (/). 
Jessell, M.R., has stated this right of the creditors 
to be a mere corollary to the right of following trust 
funds, and to have been admitted by the courts of 
equity to prevent the injustice of the cestuis que 
trusteM “walking off with the assets” which have 
been earned by the use of the creditors’ property (vi). 
But whore tlie executor or trustee has no right to 
carry on the business, of course neither he nor his 
creditors have any such right of indemnity («), for in 


{%) tn re Cbinmm, Xijnm v. CViJNeron, 26 CU. Div. 19. 

(Jt) £9 parte (iariami, 10 Vm. lao ; parU JSdward*, 4 D. F. & J. 
4ES ; Do^ V, OarUm, 40 Cti. IMv. 536. 

{ 1 ) In re Skmrman v. i $ Clu Hit, 548 ; and m 

In re HWiaiPW v. W. K. 1884, p. ill ; Evam ?. “ 

34 Clu PIv. 597* 

(m) 15 Oh. iHv, pp. 552, 556. 

(») SMeHnnd r, aa Cb. Dir. 666 ; 26 Cb. Dir. 245. 
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such a case there is no specific part of the assets 
either expressly or impliedly appropriated by the tes- 
tator for the purposes of his business (t>). 


When the executors carry on a trade under a direc- How 
tion in that behalf contained in the will for the benefit FomiTurt'tobtt 
of the successive tenants for life and remaindermen 

•ucu a CAtr. 

entitled under the will, if there is an alternation of 
profit and loss during the successive tenancies, the 
loss may or may not, according to the circumstances, 
have to be made good out of the subsequent profits, or 
recouped even out of the antecedent profits, in pro- 
tection or in restoration of the capital : tlie will ought 
of course to provide expressly how such losses are to 
be borne ; and in the absence of such a provision, 
losses, so far as they are ordinary losses bail debts), 
would as a general rule be made good out of the subse- 
quent profits (p) ; but so far as they are not of that 
character, they would probably lie written off against 
and in reduction of capital (q). 


It remains to consider the remedies of a cestui one lumeau# of 

^ ^ * 

trust for a breach of trust, and in the first place to 
inquire into whose hands the trust estate may be 
followed : — 


If the alienee (being of course a wrongful alienee) of (i ) uightof 
the trust estate is a volunteer, then the estate may be ^ • 

followed into his hands whether he had notice of the 
trust or not (r) ; and if such alienee is a purchaser of 
the estate, even for valuable consideration, but with 
notice, the same rule applies (s). If, on the contrary, 
the alienee is a purchaser for valuable consideration, 


(0) 26 Ch. 245. 

{jE») Vpion V. BroKfi, 26 Ch, Dir, 58S, 

(q) Gow V. Fortier j 26 Cb. Div. 672. 

(r) Smtrgetm r. Collier, l Eden, 55, 

(1) Wigg y. Wigg, I Atk. 582 ; Kennedy y. Daly, I Scb. k Let 345 * 
JkmUU V. Daridton, 16 Ves, 249 ; end »ee In re iSdUimy^ 24 Cb, I>»v, 
337 ; and dUtingoUb Cokum y, ColUnt, 35 Cb. Div, 373. 
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having the legal estate, and without notice, his title, 
even in equity, cannot be impeached, and he takes the 
land freed from the trust (t). Also, if a trustee who 
has been guilty of a breach of trust makes good the 
breach out of his own property, although it should be 
immediately prior to his own becoming a bankrupt, 
the trust estate is entitled to retain the benefit so 
^ acquired, and the general creditors cannot set aside 
the transaction as a fraudulent preference (?(). 

Purcha«er If the purchaser or inoiigagee has no notice of the 

^protect ^ iimB of com])leting his purchase 

® or mortgage (taking only an equitable conveyance), 
by wiuntaiy and he afterwards discovers th(^ trust, and then obtains 
O' voluntary conv<*yance from the trustee, he could not, 
even prior to the Vendor and Purchaser Act, 1874 
(r), have protected himself, and he camiot protect 
himself, by taking shelt<?r under the legal estate so 
obtained by subsequent voluntary conveyance ; for that 
was not, and is not, like getting in a first mortgage 
by paying off saiiu' f.r) ; and it was no longer com- 
|)etent by any manipulation of the h*gal estate to 
vary the existing equitable interests ; and if he did so, 
the purchtvser bt'camo a party to a breach of trust (y). 
By the ^"endor and Purchaser Act, 1874, sec. 7, all 
protection or priority derivable from getting in the 
legal estate was abolished as from the 7th August 
1874; that section was, however, repealed by the 
Land Transfer Act, 1875 (z), so that the legal estate 
duly and proptTly obtained again gives priority ; 

(I) ThQrmiikt V. i/unf. 3 De Q. A Jo. 563 ; y. Po«ie»y 3 My. 
k K. 5S1 ; r. Bato/itw, L. R. 7 Ch. App. 259 ; /Vtwrr V. 

Mutdoehy 6 App, Ca, S55. 

(«) iijf pqrf« in rr HVUuMon, 17 Cb, Div. 58; £x parti 

9yle^ in re UoUhmid^ tS Q. B. D. 295, 

(t?) 37 ^ c, 78. 

{*) Snle* V. JoAfuoft, Jobnt. 304 ; OtrUr v. Carter^ 3 K. A J. 617. 

' SkarpUi T. Adams^ 32 Bmy. 213 ; Skrap^irt Vnian JiaUway t. 

L It 7 Ho. JLo. 496 ; roeootlj foUowod ia £mon Sank t. KttU 

30'Cb. Div. 238. 

(») 38 A 39 Vkt «. 87. 
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but no priority or protection ever at any time arose 
from any such subsequent voluntary conveyance of 
the legal estate as is above referred to; and mnhle^ 
even want of notice in such a case would make no 
difference («). 

The debt created by a breach of trust is regarded Drewh of 
only as a simple contract debt, both at law and in 
equity, even where the trust arises under a deed 
executed bv the trustees, unless the trustee who com- 
mitU*d such brt*ach of trust has acknowledged the debt 
under seal (//). But the mere acceptance by deed of 
the trust will not create a specialty d(*bt, unless there 
be a covenant, express or implied, for payment of the 
trust fund (c). But since the Act {d) al)olishing the 
priority of specialty creditors in the administration of 
the estates of persons dying after the l st day of January 
1 870, the distinction is become of little im|K)rtance 
— after the dt‘(x*ase of the trustee ; and since the 
Judicature Act, 1873 (c), eruictiiig that no claim of 
a cestui (jue trust against liis tnisteo for any ])roperty 
held on an express trust or in resptxt of any breach 
of such trust, shall be held to be banted by any 
statute of limitations, the distinction (so far as re- 
gards the remedy of the cestui qm (rust) is de])rived 
of all its importance, — during the life of the trustee 
and also after his deatli. Nevertheless, where it is A* 

. ... /. 1*1 truiUc#* 

a question of contribution or of recoupment claimeu theuiMivem. 
by the one trustee who has made good the breach 

(а) Mojjidd V. Burton^ 1 .. U. 17 Kq. 17 ; Mumford v, Stohuxnttr, L. 

R. 18 Eq, 556 ; Skrof^hire Union Bank v. Hupra ; and U nion Bank 
V. Ktnt^ supra. 

(б) 2 Sp. 936- , 

(c) iaaacMon v. Harwood, L. K. 3 Ch. Apn. 225 ; Holland r. Holland, 

Lk U. 4 Ch. Api>. 449 ; Hiici nma Bailer v. butler, 5 Cb. Uiv. 554 ; and, 
oa appeal, 7 Cli. Dtv. 1 16. 

(<f ) 32 A 33 V let. c, 

(e) A 37 Viet. c. 66, aset. 25, •tib*sect. 2, not affected bj the . 

Reai Liiiiiiationa Act, 1874 (37 A 38 Viet, c. S 7 )t •* «*c*pt 

regards trust terxns t« secure legacy or charge payable out of land ; 

' 900 In re Baker^ CvUine v, Rhodes, in re Rhcda t. Wish, 

(. Pie. 
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of trust against his co-trustee, it is still important 
to know whether the remedy of the cestui que trust 
was merely as for a simple contract debt or was for 
a specialty debt ; for according as it was the one or 
the other, so also will the remedy be of the trustee 
who sues his co-trustee for the contribution or recoup- 
ment (/), sciL where such remedy exists; but while 
the right of contribution as between co-trustees exists 
as a matter of course (y), that for recoupment or 
indemnity exists only under very special circum- 
stances (A). And it may be usefully noted here, that 
a trustee who had become bankrupt and obtained his 
discharge was not thereby discharged under the Bank- 
ruptcy Act, 1869, s. 49, from his liability for a 
breach of trust (i ) ; but he is now discharged under 
the Bankruptcy Act, 1883, s. 30, from such lia- 
bility, unless where the breach of trust is of a fraudu>^ 
lent character. And it is to bo further observed, 
that under the Trustee Act, 1888 (A), s. 8, an 
innocent trustee will now be protected against all 
liability for breaches of trust by the statutes of 
limitations ; but the protection is not applicable to 
a fraudulent trustee (/). 

fcl ^i****th^ trust estate has been tortiously disposed of 

pr0^ri?iuto by the trustee, the cestui que trust may also attach and 

irutfunaiiiu property that has been substituted in the 

te place of the trust estate, so long as the substituted 
property can be traced (m). Also, if the trust estate 
has been invested (under an express power in that 


(/) JLocihati V. Jifilly, i D«i G. & Jo. 464 ; Prutimnn v. TindtUl^ 24 
244; AD(l MO Meroantile Law Aiuoudiuetit Act, 1856 (19 k 20 
Viet. c. 97). 

{g) FUt<'h€r X, 33 Beav. 513 ; BifJf x, MicMthwaUt 33 Bear, 

409, 

{K) Bahin X, 31 Cb, Div. 39a 

(l) Munm X, Bttrn, 35 Clu Dir. 266. 

(i^) $1 k 52 Vlct, c, S9i 

(0 Ibid. 

(m) Lewin, 645 ; Fritk r. Carthmd^ a Hero, k M. 417; Sanuti t« 
eWfidftf, 3 Do O* F. A J. 175 ; lltiffer r. Conjfer*, L. H. 2 £q. 549. 
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behalf) in the purchase of land, and the trustee adds 
money of his own in order to make up the full pur- 
chase moneys, or raises such extra money by an 
** attempted mortgage ” of the purchased lands, he and 
also his mortgagee have a right to be indemnified out 
of the purchased propc'rty the extra money so paid or 
raised, but this right is subject to the prior right of 
securing the full amount of the trust money ; amd 
subject to such prior right and to the right of indem- 
nity, the purchase enures wholly for the lx*ncfit of the 
trust (71). 


Money, notes, and bills may be followed by the Whwi money, 
rightful owner, where they have not b(‘en circulated fol- 
or negotiated, or the person to whom they have passed 
had express notice of the trust (0) ; and the only dilTer- 
ence between money on the one hand and notes and 
bills on the other, is that money is not earmarked, and 
therefore cannot, excfipt under particular circumstances, 
be traced ; but notes, and bills, from cann ing a number 
or a date, can in general be identified by tlu* owner 
without difficult}" (;?). The difficulty of identification 
does not arise whtTe the trust propTfy is still in the 
hands of the trustee ; b(^cause in laying out trust 
moneys a trustee must be careful to kee}) his own 
property separate from the trust fund ; and if he mix 
them, the cestid qne frmt will be held entitled tx) every 
portion of the blended property which the trustee can- 
not prove to be bis own {q). 

And a further remedy arises in favour of the ^ 

(if 

ftquitnUtf) of 

(n) W<trc€^«r Bank v. BUek^ 22 Cb, liiv. 255. 

(o) Verney v. Oardiny^ Joy v. CavtfJjtU, 1 Scb. k LvL 345. 

{f>) Lewin, 947 ; Bt/ril v. Ihtpkini^ I &ilk, 2S3 ; net* Birt v. 

Buriy II Cb. Div, 773 ; JJarris v. Truman^ 7 <^. B. D. 340; ai>tl 

(liftiing. The Kev Zealand afxd AuUrolian Land Co. v. HVifaon, 7 Q. B. I>. 

374 - 

(9) Lujpion r. 15 V****. 432; Afattm v. Marlry, 34 IWv. 471, 

475 ? UoMtu V. Haetky 2 Ct». D«v. 304 ; Jn ft Ualltlty Ch. 

I>i», 696 ; Bfancodt v. SenitAf 4s Cb, Dir. 456 ; and dating. Fox v. 

Buddty, 3 Cb. Dir. 508, 
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tb« troitee qvs trustent from the principle lastly stated ; for if a 
vu drett of tb« <™stee who has been guilty of a breach of trust has 
gSuy any beneficial interest under the trust instrument, and 

jmrtioi luting such interest is equitable, the court will not allow him 
trwit^may ho^ ^ receive any part of the trust find in which he is 
‘impounded.” 0quifal3ly interested until he has made good his 
default as a trustee ; and this is called “ impounding 
his beneficial interest ” (r ) ; but the court cannot in 
general apply this remedy, if or so far as the trustee's 
beneficial interest under the deed or will is legal and 
not equitable (a); for “the coui-t " (it has been said) 
** has no power to lay hold of that legal interest or 
“ to assert anything in the nature of a lien or charge 
** upon it in order to recoup the breach of trust.” 
The beneficial interest of the reslui que trust who has 
participated in the breach of trust may in the like 
manner be ira]>ounded to make good the breach, that 
is to say, if such interest is equitable, as it usually is, 
and not legal ; and this is now so even in the case of 
a married woman restrained from anticipation (/). 


It may be stated as a general rule, that if a trustee 
bo guilty of any unreasonable delay in investing or 
transferring the fund, he will be answerable to the 
cestui que trust for interest during the pt^riod of his 
laches («), — the rate being usually four per cent., but 
sometimes a higher rate ; and the court will occasionally 
charge executors and trustees even wdth compound 
Intermit interest. In gi'uerai, the court will charge more than 
ptr «««»». four per cent, upon balances m the hands of a trustee 
in the following cases only (r), that is to say : — (i.) 
Whore he ought to have received more, as where he 
has improperly called in a mortgage carrying five per 


nhh by 
iratt«ef on 
n brench of 

irutt. 


(r) Jn n Hiwn, Ihton v, Brottn^ 3a Cb. Dir. 597 ; loo WeedytU 
r. Grmlef, 8 Sim. 180 ; ▼. 2 My. k K. 406. 

(f) V. Buttrr^ 21 li^hv, 560 ; r, BmcHqft 3 Ch, Dir. 508 . 

(«) Sl* sa Vicuc. 59 ,». 6 . 

(«i) r. Fiddon, 23 Bwr, 386. 

(V) ‘ 4 !>• O. M. O. , 

Jur, K, 8. 6a ; FomtU t. 33 Ch. Dir. 55a. 
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cent. ; (2.) Where he has actually received more than 
four per cent, (x) ; (3.) Where lie must be presumed 
to have received more, as if he has traded with the 
money, in which case the crstui qxu trust has it at his 
option to take the profits actually obtained (y) ; and 
(4.) Where the trustee is fipiilty of direct breaches of 
trust or ^^ss misconduct (z). 

The r€*medy of a cestui que trust aj^ainst his trustee Ac<|ui«»iM*noe 
for breach of trust of any sort nmy be barred by thc» 
cestui que trust's acquiescence, or by his executing a 
release (a), But there can be no accjuiescenc** without 
knowledge (h) ; nor would a release execuU.d without 
full knowledge be binding (c). 

Concurrence by the cestui que trust in the breach v 
of trust is also a full discharge to the trustee from 
all liability therefor to such concurring cestui que 
trusty and to ]x^rsons subsequently claiming under him 
((/) ; nevertheless, persons under disability, as married 
women (f), or infants (/), w'ho have concurred in a 
breach of trust, may nevertheless proceed agfiinst the 
trustees, exce])t where they have by their own active 
fraud induced the trustees to deviate from the proper 
performance of their duties (g) ; and even in that 
excepted case, married women have at times proceeded 


(x) Jn re Emmet' $ Ettate^ Emmet v. Emmett 17 Ch. I)iv. 142. 

(y) Jonet v. Pwally 15 Bear. 392 ; aocl 8«« Jtcbinwn v. JlobinBony ii 
Bear. 37 1. 

(*) Mayor of Berwick v. Murray^ 7 De G. M. & O. 519 ; Townend v, 
Townend^ l Giff. 212. 

(«) Brice ▼. Steket, 2 L. C. 877 ; Harden r, ParBonty Eden. 145 ; 
Burrow* v. ITn//#, 5 J)« G, M, k Q. 233 ; FarrarU v. JUanehfordy l J>e 
G. Jo. k Sui. 107, 1 19 ; and aee Lemdon Financial AtMociation v, Kelky 
26 Ch. Dir. 107. 

(6) Kinloic r. KintorCy 11 App. Ca, 394; Tkompion v. FincK 22 
Bear. 325; A*»oeialUm of ikeUand v. Siddaly 3 D. F. A J. 73; 
Jacfue* Cartur v. Montreal City Banky 13 App. Ca. 1 1 1. 

(e) Waiker r. Sypiwumd*^ 3 Swanat. i. 

(a) Eton* V. Benu any 37 Ch. Div. 329 ; Bridyer t. Deane, 42 Ch. IMr, 9. 
(«) Parke* r. WkUey ll Vet. 221. 

(/) Wilkimmm, r. Parry, 4 Rnaa. 276. 

(g) Sawyer t. Sawyer, 28 Ch. DIt. 595 ; and ma Oamm r. 

31 Ch. Dir. 147. 
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CouftnoAilon. 


of iioooutitt. 


Bucoessfully against the trustee whom they have in- 
duced to deviate from his duties, — where the 
trust is for the separate use of the married woman 
without power of anticipation (/i ) ; and although latterly 
some of the judges, Bacon, V.C. (i), and Pearson, J. 
(/c)f inclined to establish a more equitable doctrine, 
that is to say, endeavoured to hold that the restraint 
on anticipation was intended for the protection of a 
married woman outside the court, and was not intended 
to enable her to do a wrong in the court, so that the 
court might, e.^., have given the trustees liberty to 
retain their costs against a married woman out of her 
income notwithstanding the restraint on anticipation 
(/), — these endeavours were for a time frustrated 
by the solemn decision of the court of appeal (wi) ; 
but the Trustee Act, 1888 (/i), s. 6, has now made 
the married woman liable in such a case. 

A ccjitui (jue ii'ifsl may also by subsequent con- 
firmation prevent himself fwm taking proceedings 
against tinistees for a breach of trust (0) ; but the 
purported confirmation will not be binding on him 
unless ho had a full knowledge of the facts of the 
case (p ) ; and the mere connivance of the ccr^fui gue 
irmt at a breach of trust is not necessarily a confirma- 
tion of the broach (y). 

A trustee is entitled to have his accounts examined 
to have a settlement of them. If the cestui que 


(A) isnsifjf V Foster^ 9 MtxL 35 : HV/jrAt v. Suovr^ 2 Do 0 . Ac Sw. 
321 ; /h ff Lu9h'$ 7 Vu$U. L. R. 4 Ch. App. 591 ; r. Siantry, 26 

W, IL 310 ; 7 Ch. Div. 5S0. 

(1) /Jilt V, 3 1 Ch, Div. 532. 

(ti Jh fv Anfir/'Kt, 30 Ch. Div, 159. 

{{) /Mit V. Johntimy 31 Cb. Div., ut j». 537. 

{m)£tlit V. mipm; and tee i/ySfe v, 13 P. D. 166; 

but tee In nr JHxson \\ Smithy 35 Cb, Div. 4. 

(«i) y k 52 Vi4't c. 59, 

<o) /Vmr* V. //obeoa, 9 Vea. 103 ; Flitcrofi^t Coer, 21 Ch. Div. 519; 
I Cbae, 26 Ch. D»v. 107. 

Iloyd V, AtiMPood, 3 De O. A Jo. 650$ Kny v. Smiik^ 21 Beev. 
522 ; v. WaUt, $ De O. M. Jk Q. 254. 

V, Sywuntdt, 3 Swaaet 463. 



TBUSTBBS STAHDUiO IK A FIBTICUBT EELATION. 


I9S 


trust, being sui Juris, is satisfied that nothing more is 
due to him, he ought to close the account, and give an 
acknowledgment equivalent to a ndease. On the other 
hand, if the cestui quc trust is dissatisfied with the 
accounts, he ought to have the accounts taken. He is 
bound to adopt one of the two courses ; he is not at 
liberty to keep a Chancery suit hanging for an inde- 
finite time over the head of the trustee (r). 


Usually settled accounts are not opfuied (i.r., taken 
over again throughout or in foto); but iii an action 
for an account, when the plea of settled tujcounts is put 
forward in defence (.s), the practice of tlu* court is, UjKUi 
proof of one clear oiuissiou or insertion that is erro- 
neous, to give libc^rty to the plaintiff to funrharge the 
omission and to falsify the insert iofi, togeth(‘r with all 
other erroneous omissions and insertions; and this 
lilx^rty is commonly called liberty to surcharge and 
falsify" (/). And appanuitly tlie error or errors need 
not bt? of a fraudulent character (u ) ; but it is sufficient 
in the gtmeral case that they are errors of a substantial 
amount (v) ; but if it is the agent himself who rendered 
the account that seeks to open it, or to surcliarge ami 
falsify it, then he must show fraud thercu’n (,r). 


Atid faUifyuif. 


Under the Trustee Act, 1850 (//), and the Trustee Trunin 
Extension Act, 1852 (c), which a])ply to all trusts, ^ 
whether express, implied, or constructive, the Court of ^*^‘^**’ 
Chancery may appoint a new tru8t€*e or new trusb^^s, 
either in substitution for, or in addition to, any existing 


(r) 2 S|j. 46, 47* 921. 

(f ) v. Shutt^ 28 Ch. Dir. 1 1 1. 

(<) ffeighingUfn v. Grant, i Phil. 6oi ; Pit v. Choimonddey 2 Vep. 
Sr, 565 ; Coleman r. Sidlenk, 2 M. A O. 309, 314 ; Drew r. Power, 1 
Sch. k Lef. 182 ; axid disting. Blof/ravc r. Jfiouth, 2 K A .T. 509, 522 ; 
mod Wat$on r. JlodwtU, 7 Cb. Dir. 625 ; 1 1 Ch. Div. 1 50 ; mod Bern 
BUgaU r. Shult, suprm. 

(m) WiUiamton r. Barbour, 9 Ch, Dir, 529, at p. 532* 

(r) Gaudy r. Maeaulay, Jti Ch. Dir. 1. 

(c) JOavitt V. Daviet, 2 Kean, 534 ; Smith r. EveriU, 27 Bear, 446. 
(jf) 13 A 14 Viet. c. 6a 
(a) 15 A 16 Viet, c, 55. 
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of 

the Convey- 
ftitoing Aoiii, 
i88t, 1883. 


Bomovftl of 
truotOM f one- 
teUy- 


trustee or trustees, whenever it is expedient to make 
such appointment, and it is inexx)edient, diflSicult, or 
impracticable to do so without the aid of the court; 
but no such appointment by the court is to operate 
further or otherwise as a discharge to any former or 
continuing trustee than the like appointment under an 
expr('.ss power in the instrument of trust would have 
done (a). But the <x;casions for having recourse to 
these Acts have been recently very much diminished by 
and in consecjuence of tin* Conveyancing and Law of 
Property Act, 1881 (h), ss. 31-34, which provide (in 
effect) for the appointment of new trustees by the 
person in that Ix^half r(*f erred to in the Act, and for 
the V(' sting of the trust property in them jointly with 
any of the old (who are continuing) trustees, the ap- 
pointor merely making a d(‘claration that the property 
shall so vest; and the iu*w ap}K)intment in general 
operates to reh*ase tin* r« ‘tiring trustee or trustees ; and 
these provisions of tin* Act of 1 881 are retrospective. 
And under the Conveyancing and Law of Property Act 
1882 (r), s. 5, on the appointment of new trustees, 
se[)arate sets of trustees may be appointed for separate 
projH*rties held u]X)n separate or distinct trusts (d). It 
may bo here mentioned, however, that, apart from legis- 
lation, the court has an inherent jurisdiction to remove 
old trustees, and to ap|X)int naw ones in their place, 
and that it assumes and exercises this jurisdiction where 
the interests of the beneficiaries appear to require it, 
although no personal fault is attributable to the old 
trustees (r) ; also that, independently of the Con- 
veyancing Act, 1882, the court has power {scil. under 
the Trustee Acts) to allow trustees to retire from a 
part< of the trust property held upon separate or distinct 


(<f) 13 k 14 Vtet. c. 60, 8. 36. 

(6) 44 & 45 Viet, c, 41. 

(8) 45 k 46 Viet;, c. 391 
(<f) V. Comptf^ 36 CJb. Dir. 5*0^ 

LtiitrtUdt T. Broen, 9 Appw Ci 371- 
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trusts, and to appoint a 8e]>aratt> set of trustees for 
such [>art (/). 

Also, under the Trustee Relief Act , 1 847 (f/), trustees 
and ('xecutors, or the major part of them, may, on 
affidavit, and without eitluT action or other le^^al pro- 
ct^t^diiiiT, pay trust numeys into the Ihuik of Eng’land 
to th»‘ account of the I’aviniister-tJenend, Chancery 
<livi.sion, ill the matter of the particular trust, and also 
transfer or de]K)sit trust stocks and securities into or 
in tht‘ name of such J’aymaster-Cjicncral in such matter; 
but the rtdi«‘f afTordt*d bv this Act should not 1 h» resorted 
to unless there is a dilHculty in adininistt‘rin|> or in 
further administering the trust fund. Tin* trustee’s 
affidavit must now have a s^icliediile annexed thereto 
like the lodpnent sclualule to an order (//). The 
tniste(*s and executors, aft^T such ])ayiii(*ut into court, 
and to tin' extent thereof, are dischar^t'd of all con- 
trol over the trust, and of all duties as trustees or 
executors (i); but they must pve the rrsfnis <jve 
irnsti'nf notice of their havin^^ ]iaid tin' money in. The 
court takes charire <»f the trust fund and inv(»8ts it ; 
and u]K)n ]>ctition by the pi*rson or |x*rsons claiming 
to be entitled thereto, the c<»ui*t will, njKui notice to 
the trustees or executors, make an order for the pay- 
ment out of the fund, and will also on such j>t.*tition 
decide any questions of law or of fact incidental to 
such ])ayinent out, unless the court finds that the diffi- 
culties are such as to justify the institution of an action 
for tht» determination of the questions involved {k), 

if) In re Jfots’s Trusts, yj Ch. Div. 518. 

(<?) 10 k ll VicL c, 96, (onetided by I2 k 13 Viet. c. 74. And 
^ G*Hi. III. c. 52, i. 32, to payment into court of a legacy to wlucb 
an infant it entitled. 8ee aleo Order LV., nile 2, sub* rule 5 (when fund 
•doea not exceed £iooo^ 

(A) Stjpreme Court Fundii Rulea, 1884, rule 41. 

(t) Coe, 4 K. A J. 199. 

Ue lUoye, i Mac, k G. 488 ; Lewis v. IlHlman, 3 Ho. Lo. 607. 
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CHAPTER VII. 

DONATIONES MORTIS CAUSA. 

Jt is essential to a valicl ifonnfio wort is causd that it 
should *Ik* iiiaxle “ in sucli a state of illness or ex]>ecta- 
tion of deatli as would warrant a Kup]X)sition that the 
gift was made in contemplation of that event («). 

A donatio mortis cansd is always iuad(‘ on tlie condi- 
tion, expressed or implied, that the gift shall ]m^ abso- 
lute only in casts of thi* donors death, and shall tht*re- 
fore rev(X’aI)l(' during his life (h). Therefore, if the 
donor recover from his illness, or if In^ rt‘siime the 
possession of the gift, it will be defeatt^d (c). Thus, in 
Stiinilaiul v. Widot (</), the ])lamtifl' being |x>ssessed 
of shares in a public company, and Udng in a state 
of extreme illness, tnmsferred them into the name of 
the defendant ; the plaintiff’ tluui recovered, but subso 
quently Iwcauie a lunatic ; and uj)on a bill filt*d in his 
name bv his committee, the defendant was declared a 
trustee of the shares for the plaintiff' 

And to the validity of a donatio mortis cau»t there is 
the further and all-t^ssentied requisite of delivery. For, 
if the intention l>e expressed in writing, but no delivery 
talces place, even though the document be signed by 
the donor, it will be ineffectual as a donatio mortis 

(#) Sdnwnis r. t My. k Cr. 233 ; ▼* Slwet, 1 Bligh 

H. Si 

V, 1 My. k Cr. 233. 

Tftrmr, x L. C. 983 ; jSfSmn r» Markktm, 7 Tuuit, 231. 

{<1) 3 Mae. a a 664. 
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; for in snch a case it is in fact a legacy, and the 
vrriting is held a testamentary document, and not being 
attested by two witnesses, as directed by the Wills 
Act (e), it will be void (^/*). And although it might 
possibly be good as a declaration of trust (//), still that 
is not at all likely, at least in the gtuiend case ; for 
what is clearly intended to operate in one way and 
fails to do so, is not. as a nil»% construed by the court 
to o]HTate in another way — in jaronr of a volunteer. 

And if the gift is ma<le by ]>arol, and iht»ro is no 
deliver}’ of the article, it will equally inefTectnal as 
a ihooiiio tfwrtis ; nor can it possibly oj>erate in 

such a case, either as a gift infvr r/re.s', or as a testa- 
mentary disposition (//). Hut if there is an eftectual 
delivery, with or without writing, the gift will ho. good, 
although th»* writing sliould not be attested at all (i). 

It is w«‘]l settled, that if a donor intends to make intperfoet 
a testamentary gift which turns out to l>e inetrectual, 
that gift will not be sup])orted as a donatio 
cauM. 1'hus in d/iVc/ze// v. Souflt (/), where A. put into 
the hands of H. certain promissory -not(?s, saying, 1 
‘•give you tht‘se notes;'* and on Ix'ing rernindtHl that 
they wanted indorsfunent, indorsed th<*m in the pn^- 
sence of one witness as follows : — ‘‘ / Vcqumth, pay the 
“ within contents to H. or his order at my death,’* — 

Turm^r, L.J., thought that the language of the indorse- 
ment and the evidence showed that a testamentary 
disposition was intendtHl, and that it was invalid as 
such for want of atte.station as required by the Wills 
Act : also, that having Ijeen intended as a will, it 
cotild not be regarded, in favour of a volunteer^ as a 


I Viet. c. 26. 

if) Rigdtn ▼. Foi/ier, 2 Vet. Sr. ;«8 ; TapUjf y. Kent, i R/»b. 400. 
(jr) Morgan t. L. R. 10 E*j. 475 ; /n rt Bhidd^ Pethybrid^ 

V, iSurrow, W. R. 18S4, p. 127 ; W. N. 1^, p. 83. 

(A) Tote T. OUhtriy 2 Vet. Jr. 120. 

(i) I Viet. e. 26 ; Moore t. DorUm^ 4 D« G. A Sm. 

O) 12 W. R. 941. 
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not 
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Uv*rr. 

(a* ) To doueo 
or dcmeod 


Dtllroty 


donatio mortis causd, notwithstanding that there was a 
complete delivery. 


It is also well settled that if the donor intends to 
make a gift inter vivos which is ineffectual, it cannot 
be supported as a donatio mortis causd. Thus, in 
Edvmrds v. Jones {k), the obligee of a bond, five days 
before her death, signed a ineniorandnm, not under 
mil, which was indorsc*d ujwri tin* bond, and which 
purported to be an asHigniiieiit of th(‘ bond without 
consideration to a ]X‘rson to whom the bond was at 
the same time dt'livered. Tlie circumstances of the 
transticiion did not constiliitr, in the opinion of the 
court, a donofio mortis eaosti ; and it was held that 
the gift, rt'garded as inter riros, was incomplt*t<\ and 
Ixdng without, consideration, the court could not give 
effect to it. “ For tin' court will not aid a voluntt‘t*r 
**to carry into i^tfect an imperbrt gift.’’ 


If a personal chatt(*l be a<'tually given by the donor 
himself to the d(»m*i\ or by some otluT ]>erson at tlio 
donor’s recpiest into tin* iiands of tlie d()m‘e. or to 
sonte other ])erson as trustee or agent for tlie doneo, 
a go<xl delivi'rv is const itutt'd. In Farqnharson v. 
0*tv (/), it was held tliat a mere deliver}' to an agent, 
in the chai-acter of an airi*nt, for the donor, would 
amount to nothiuir ; for an effectivt* deliverv must b<' 

>■ tr 

a delivery to the douiH>, or to the donee’s agent (w). 
When* th(* chattel its<*lf has not been delivert'd, the 
delivery of some etfective means of obtaining it is 
however sufficient ; but not the deliver\’ of a mere 
ineffective symlxd ^a). For example, if the thing 
given as a donatio mortis caiisd be a chose in action, 


(k) l My.'a Cr. 226; /« fv W. X. 1S85. p, 85. S. C, 

W. K. 1884* |v 127. 
iD 1 Colt. Ch. CX 367. 

(«i) Moon T. Dflrton. 4 De G. Ac Sm, $iy ; Jm rt J 
Sk m okm T. Brotk, 36 Ch. Dir. 541. 

(n) T. IVniirr, 1 L. C. ^3 ; SntUgrove t, 3 Aik. 314. 
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delireiy of some document essential to the recovery of 
the chose in action is sufficient. Thus, in Maort v. 

Barton (o), where, on a loan, the borrower had given 
the lender a receipt in the following terms: — ‘‘lleceived 
“ of 3fliss D. ;t 300 , to b»ar interest at five p'r ctuit. per 
** annum/' — it was held that a delivery of this n^ceipt 
to an f^rent of the lK)rrower by the credib)r on her 
deathbed, stating that she wished tln^ debt to be can- 
celled, was a good itonafio mortis caus('f. And so also, 
in Jonrs v. Selb^ (/>), the delivery c»f the key of a box 
was held to be a sufficient donatio natrtis cansd of its 
contents. 

In Tr imnirr v. Danlof (//), iijxm tlie deatli of a Ej 
testator, ten Austrian l>onds were found, amongst othiT 
securities, in a l^>x at his house, with the following 

~ to uouur 11 

indorsement: — “ Tlu» first live iinml)ers of these Ans- ajjent. 

“ trian bonds belong to and are If. D.'s property/' 
signed by the testator. If. 1). was tlu* testator’s house- 
keeper, and the key of tin* 1 k>x was given into her 
custodv. It was held, that as there had hetui no 
actual transferor delivt*rv into the hands of H. I)., tlie 
bonds still remaiiu’d ])art of the ti'stator’s aK8t.‘(s, tlm 
court bt>ing of opinion that the testator gw'e the key 
to If. D. in her churaefrr of houselrf'inr, and for the 
purpose of tahimj rare of if for his hmrjit ; the, court 
at the same time assenting that the testator meant to 
give the bonds to H. D., and that the Ixjiids wen* 
capable of l>i*ing transferr(»d by hand, but maintaining 
that in cases of this nature it must l)e proved that 
there has Ix'en an actual transfer of property, and 
that everything has been done that is capable of 
being done to effect that transfer (r) — the mere in- 


(o) 4 Da O. A Sno. 519. 

(j») Prec. in Cb. 30a 

(9) 25 L. J. Cb. 424 ; In re Shield^ Pethf^tridge v, BurroWf W, 
tS&i, p. 127 ; W. N. 1885, t*. S3. 

(r) PomU ▼. Jldliear^ 20 261. 
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tention to transfer not being snflScient in favour of a 
volunteer. 

And 80 also in Hawlcins v. Blexvitt (s), where A., 
being in his last illness, ordered a box containing 
wearing apparel to be carried to the defendant's house 
to be delivered to the defendant, giving no further 
directions respecting it; and on the next day, the 
defendant brought the key of the box to A., who 
desired it to be taken back, saying he should want a 
pair of breeches out of tlu‘ l)ox, — the court held this 
not to be a good donatio vwrf is caifsd ; and the learned 
judge said — ‘'In the case of a donatio mortis causd, 
“ ]X)sses 8 ion must lx» imnn^diately given; and also in 
“parting with the ]>os 8 ession, it is necessary that the 
“ donor should part w’ith the dominion over it. Here, 
“ the hox s(*f»ms mther to have been left in the defen- 
“ dant’s care for safe custody, and was so considered 
“ by herself.’* 

There cannot, it seems, be a good donatio mortis 
of South Sea Annuities (t) ; nor of railway 
stock (?/); nor of the donor’s own deque u|)on a 
banker (c), unless cashed in his lifetime or otherwise 
negotiated (.r). But there may ho a good donatio 
mortis cansd of a Ixmd (y) ; also of a mortgage debt 
on rt*al estate by delivery of the mortgage deeds (c). 
So also, the delivery of a promissory- note, payable to 
order though not indorsed (a ) ; and of a third party’s 

2 663. 

(l) Wfltru r. Ywriifr, 2 S«n. 431. 

(m) Afeorr v. JMoorf, L. H. 18 Eq. -474. 

(r) v. Hilheri, 4 Bn». C C, 286 ; BontU t . EUU, 4 De 0 . M. 

O. 349 ; //nr*/ v. U R. 6 Kq. 19S ; In rt Mead, AuHm v 
15 Cb. Div. 651, 

BttU* ▼. Pmree, L. R. 5 Cb. Div. 73a 

(jf) SniUgrow v, Baitif, 3 Atk. 214 ; Gardmtr r. PaHarr, 3 MimL 184. 

(*) V. I B%b K. 8, 497 ; imd dUting. SkUlita v. 

30 Cb, Div, 396 (Uw cnm of « gift tfOer wfOf). 

(«) V, Fiwl, 37 Bfar, 303 ; In rt Mmtd, Autti% v. Mmd, 15 Cb. 

651, 
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cheque payable to order though not indorsed (b) ; and 
of a deposit note (r), will constitute a good dmxntio 
mortis cansd. But the delivery of the title-deeds to an 
estate will not operate to convey the estate. 


A doymtio mortis catcsd differs from a lepicy. and 
resembles a gift inter riros in these respects: — i. It 
takes effect sub modo from the delivery in the lift^tinie 
of tlie donor, and therefore cannot and iu*ed not lx* 
proved as a tt‘stanienl ary act. 2. It recjuires no assent 
or oth<*r act on the part of the ext‘Cutor or administrator 
to perfect the tith* of the donee. On tlie othtT hand, 
it differs from a gift inter vivos and resmnbles a lc»gjicy 
in these res])ects : — l . It is revocable during the donor’s 
lifetime (r/). 2. It may and always might be mode 

even at law to the donor’s wife (r). 3. It is liable to 

the debts of the donor on a deficiency of assets (/). 
4. It is subject to legacy duty (//). 5. It is sulqect to 

probate duty or (speaking more pro])t*r]y) to “ account 
stamp duty ( 7 /). 


How it 
from « 
mu 
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(6) ClrmuU v. Checneinan, 27 Cli. I>iv. 631. 

(c) Amie v. inw, 33 Heav. 619 ; Moore v. 3/oor<*, L. IX. 18 Kq. 474. 

(d) Smith V. Casen. I P. W. 4(56 ; Jones v. Prec. Cij. 3(X). 

{e) Tate v. J/ttthcad^ 658; and iwfo Coiivoyaucing Act, 1881 (44 

A 45 Viet. c. 41';. ». 5a 

{/) Smith V. Casen, cited l P. W. 406. 

{<f) 8 A 9 Vict. c. 76; I Sp. 196, 
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LEGACIES. 


ex<H)Utor 
•ent«. 


Sttiti for lega- No Buit will lie at the common law to recover legacies, 
e^ity ^unleBt unless the executor has assented tln'reto («), or unless 
■ the action stould Ix^ by the l<*gatee of a debt against 
the executors and the debtor as co-defendants, where 
the executors refuse to su(» tht‘ debtor (/>). But in 
coses of specific legacies of goods, after tlie executor 
has assented tht*r<*to, the ]>roperty vests immediately 
in the l('gat<‘e, who may maintain an action at law for 
the recov'twy thereof (r). The C'ourt of Probate, estab- 
lished by the Court of Probatt* Act, i 857 {(f). and which 
was the successor of the Ecclesiastical Court, W’as, bv 
a proviso in s(‘ction 23 of that Act (being the section 
which confers and tletines the jurisdiction of the court), 
exprea.sly excluded from entertaining suits for legjicies 
or suits for the distribution of residues ; and under the 
Judicature Act, 1875 (c), a plaintiff* is not to assign 
his action to the Probate Dinsion of the High Court 
of Justice unless he would hav(* lx*en entitled inde))en- 
dently of — i.e.. previously to — the Judicature Acts to 
have commenced his action in the Court of Probate. 


Bauity Jttrit- 


Where the Ix^quest of a legacy involved the execu- 
tion of a trust, ex]>ress or implied, or the legacy was 
charged on land, or the other courts could not take due 


(а) JtkfiiM V. Struts 5 T. R, 69a 

(б) IV)idiMiii T. Vmiman. 7 Cb. Div. 210 ; JVoritT. 9 Har<» 

141. 

(^) Ihi V. 3 Bust laa 
70 kit Viet. «, 77. 
k 39 Viet c. 77, 
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care of the intereste of all parties, courts of equity 
exercised an exclusi\’e juriMliction. And where the 
executor had assented to the leja^ncy, courts of e<]uity wh«tk eonouiv 
exercised a concurrt'ut jurisdiction with the other courts 
over legacies ; because the executor was treahnl m a 
trustee for the l>f‘riefit of tht^ li‘gate(»s. a universal 

ground for the inteqK»sition of equity (/), and also 

because the aid of equity might In? rtMjuirt‘d to obtain 

discover}", account, or distribution of assets, or some 
other mode of relit‘f which the other courts were in- 
competent to n fiord. 


Ih^(|uesfs or legacies have Ix'eii classed under three l>ivi»iou of 
heads, — gtmeral, specific, and demonstrative. A legacy ^‘**^'*'‘** 
is geiKTal, where it does not amount to a lH‘quesi of 1. (jeiifml 
any }>artieular thing, as distinguished from all others 
of th(‘ same kind. 'J'hus, if a testator gives A. a 
diamond ring“, or £ 1 000 .stock, or a horse, not refer- 
ring to any jiarticular diamond ring, stock, or liorse, 
these legacies will be gn-neral. The terms “]>ei’uniary 
legacies” and “general h'gaeies” nrf‘ commonly used 
as synonymous, although “ ]>ecuniaiy legacy,” strictly 
speaking, means only “ a legacy of money ” (y). 


A legticy is specific, when it is a Wjuest of a parti- Specific, 
cular thing, or particular sum of money, or pai-ticular 
debt, as distinguished fnmi all others of the same kind. 

Thus, if a testator giv(*s B. “ my diamond ring,” “ my 
black horse,” ‘*my;^iooo stock,” or ''£1000 con- 
tained in a particular bag,” or “ owing to mt? by 
in these and the like instances the legacies are 
specific (//). 

A legacy is d 4 : 7 nonsifuiiv€, when it is in its nature 3. 

tive. 


(/) BurA V. Jkack, 5 Madd. 36a 

iff) 1 R<*p. L«g., by White, 191 n. ; Baicthom v. Shetidin, 3 Stn. k G, 
^93 ; Fidding r. Pratmi 1 De G. A Jo. 438. 

(A) SUphenmm t. 3 Bear. 342 ; Manning r. Purtdi 7 0 , 

M. A O. 55* 
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“a general legacy, but there is a particular fund 
pointed out to satisfy it ” (t). Thus, if a testator 
bequeaths ^^lOOO out of his Reduced Bank Three per 
Cents., the legacy will not be specific or general, but 
demonstrative (j). 

It is of great importance to distinguish these three 
different species of legacies one from the other. The 
chief points of diffenmce are these: — l. If, after 
payment of debts, there is a deficiency of assets for 
payment of all the legacies, a general legacy will be 
Uabh" to abate, but a s])ecitic h'gacy will not. 2. On 
th(‘ other hand, if a sp(‘cilic becpiest is mad(' of a chattel 
or a fund, which fails liy alienation or otherwise, during 
the testator’s lifelimt^, the Legatee will not be entitled 
to any comptuisathm out of the general personal estate 
of the testator; Ihrause nothing but the specific thing 
is giv'eu to the legatei' (/. ), 3. But with regartl to a 

dmuouHtrative legiK^y, it is so far of the nature of a 
s|>0ciric legacy, that it will not abate with the general 
legacies until the fund out of which it is payable is 
exhaustt'd ; and it is also so far of the nature of a 
general legacj'', that it will not be liable to ademption 
by the alienation or non-existence of the property 
|x>inti‘d out as the means of paying it (/), that being 
only tlu' primary fund for ]>ayment. And even with 
regiinl to general j^ecuniary legacies, the testator may 
havt‘ given some a ]>riority over others, in which case 
(if the estate is insufficient) they will not abate jmri 
pas^u, but those having priority will be paid first (m ) ; 
and ill general, legacies given in lieu of dower or in 


(jt) A$Aburnrr v. 2 L. C, 236 ; Bobininm r, Qddard^ 3 Mac. 

ij) Sparrow r. Jomlpn^ 16 B«at. 135, 

(A*) 1 Rop. L«g., by White, 191-2; Browrn’t Diet,, title 
(0 Rop, Leg., by White, 237 ; nee generally, MuUiiu t. SmUky l 
Drew k aio ; Vidtfr$ r. Pound, 6 H. L. Cm* 885. 

■ (m) In re Hardp^ HVhr t. Bormkk, 17 Qb, Div, 798, distinguiiluiii« 
V, Marreky a Vei, Sr. 4aa 
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satisfaction of debts have priority (?4) ; but as regards 
legacies given in lieu of dower, the widow as a legatee 
is entitled to priority only if her husbtind, the testator, 
had in fact at the date of his decease lands out of 
which she was and remained downble notwithstanding 
the will 

In deciding on the validity and interpretation of Conitruotion 
purely personal legacies, courts of ecpiity in geuei-al 
follow the rules of the civil law, as recognist'd and 
acted on in the old ecclesiastical courts ; but us to the 
validity and interpretation of legacies eluii-gt*(l (*ii land, 
they gen<‘rally follow the rules of tlie conmion law, 
which t*ndeavour in all cases to favour th(» heir (p). 
Accordingly, the courts favour the vesting of legacies to 
if not charged on laud, whereby they become trans* 
niissible to the ]>ersoual re])resentativi‘H of tin* legatee 
should lie die before the* time* (*f payment (7); ])ut 
the courts have also persist eutly h(*ld that a le*gacy 
payable out of land, although it may Ixi vesu^d in 
one sense, yet sinks for the* In'iiefit of the inherit- 
ance in case the legatee dies before* the })erioi] of 
payni(*nt (r), unless where* thfit perioil is ])ostj>emt*d 
for adventitious reasons (s) ; and this is apart from all 
considerations of fraud, and is purely for the be*n«*tit of 
the heir. Again, legacie*s charged on land carry interest ^2.) A* to 
as from the date of the testator's death (/) ; on tlie ”**^'*‘®*** 
other hand, general legacies not sfi charged (including 
apparently demonstrative legacies pro]>erly so called 
(w) ) carry interest as from one year after the testator’s 


(n) SOtklschmicU r. LHt, i Sui. A G. 421. 

(o) See litath v. Dend^, I Rumi. 545 ; Roper v. Rofter^ 24 W. It 1013 ; 
and toe 3 A 4 Viet c. 105, a. 12. 

(p) See Hawkina on Cooatructioti of Willt ; Brown’s Law Dictionary, 
iitie Legaeie$. 

(7) Harrison r. Foreman, $ Ve«. 207. 

(r) Fascia v. Patdeti, i Vern. 321 ; but ae« Ucnty ▼. WWy, 19 Cb. 
Dir. 492, reveraed on appeal, 21 Ch. Div, 332. 

(f) King v. Withers, 3 P. William*, 414. 

(<) Maxwdl ▼. WettenhaU^ 2 P. W'illUtna, 26. 

(w) Mft&ius ▼. SmUth, 1 Dr, A Sm. 2ta 
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decease (v ) ; and this is so, semUe, even where the 
legacy is given on a series of limitations, to one 
for life and afterwards to another or others (x ) ; but 
a general legacy given in satisfaction of a debt carries 
interest as from the death (y) ; as does also a general 
h^gacy to an infant child not otlierwise provided for ( 2 ;), 
and ii legacy of a fund which is severed from the rest 
of the restate immediately as from the testator s death (a ) ; 
also, if the legacy is an annuity, it accrues, semhh, 
as fr<3m the death (/>), at least in general (c). As 
regards specific legacies, including bequests of s}>ecific 
portions of a s^Micific fund, so long as such fund re- 
mains, they carry iutt^rest likt^ specific legacies (r/), 
which in fact they are (r). The rate of interest is 
four per cent, in all cast*s ( /). 

When the property of the testatrix out of which 
C(‘rtain general legacies wen' payable was reversionary, 
and the exi'cutors instead of S(*lling the reversion had 
wait(‘d till tlie reversion fell in, whicli it did not 
do till twelve years after the death of the testatrix, 
mul the executors in so waiting had acted for the 
Ixuiofit of the estate, the legatee's were held entitled 
not merely to six years’ arrears, but to interest from 
one year after the death of the testatrix (g). 

AVhert' there is a legacy of shares, or of other like 
property, and tht're is an accretion thereto, either by 
the |>aymeut of a bonus or otlierwise, the question often 
aris<'s. firstly, whether such accretion belongs as capital 


(»') Chilfl V. 2 D«» G. M. A G. 679, 

(x) V. WhUtairr^ 21 Ch. Div. 657, 

(jjf) Clarh V, Stwtll, 3 Atk. 99. 

{:) A'nrttMin v. 3 Sw. 6S9. 

(«) Ihtmitu V. Ifd/e* Mfurray, 1 H. A M. 425. 

(6) Oibson V. Jk4ty 7 Vm. 89. 

(e) V. iMf, tupm. 

(<i) Mitrrinffton r. Truirtmy 6 Vet, 345. 

(e) r. SmitK 1 Dr. A Sm. aia 

) Wood V. Reranl, 2 Atk. 523. 
im rt Btaehfif^ r. ITiiriftfy. 17 Ck. Dir. 676. 
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to the estate of the testator, or whether it belongs to 
the legatee of the shares or other like property ; and 
secondly, in case it belongs to the legatee of t he shares, 
and such legacy is given to one for life, with remainder 
to another, whether it lx*loiigs wholly to the legatee 
for life as income, or whether it is to be tn^att'd as 
capital added to the legacy, so that only the interest 
thereon should go to tl legatee for life. And it 
ap]>ears, firstly, that a l)oiiU8 or dividend or other 
accn*tion declared l)efore the testator's death, although 
it limy not lx» payabh* or paid till after the death, will 
form part of the testator’s general estate, and will not 
go to the legmleo of the shares (//); secns, if the accre- 
tion lx* declared after the death (/). Hut wIuto no 
declunitioii of bonus or dividend is necessar}', or 
the accn*tion jiccnies (h‘ die in diem, an ap|)ortionnient 
will be made if part of the time during which the 
accrual has ])roc(*edt*d is in the life? of the testator, 
and the residiK* of such time has been after his death (A:), 
excepting iK»ssibly in tlu* case of a specific legacy (l)» 

Hut as regfirds th<? profits of a private partnership, 
these ap]H*ar not to bt* within the A[»}x>rtionmojit Act, 

1870 (wj), although the profits of a jniblic ])aiiner- 

ship or company are within the fifth s(n;tion of that 

*Act (n). And it appears, secondly, that as Ix-tween Ami whon it 

the tenant-for-life of the legacy and the remainder- g* 

man, a bonus declared out of capital will be cajiital (^y), 

and a bonus declared out of profits (even out of 


(A) Lock V. Vcnahlu, 27 Beav. 598 ; Dc Gcndrc v. Kent, L. U. 4 Kq, 
2S3. 

(t) S^e Wright v. Tuckett, I J. & H. 266; Mackinky r. 31 

Beav. 2Sa 

(k) Capron v, Capron, L. R. 17 Eq. 28S; Constable v. ConttabU, 11 
Ch. Div. 681. 

(/) Whitehead v. WhUchead, L. R. 16 Ecj. 528; aod aee Pulloek v, 
PeUoek, L. R. iS Kq. 329. 

{m) JhboUon ▼. Elam, L. K. 1 Eq. 1S8 ; Jn re Cox*$ Trust, 9 Cb. Div* 

159. 

(«) Carr r. Chifitk, 12 C 3 i. Div, 655. 

(0) Paris ▼. Paris, 10 Vea. 185 ; aiM aee SpnmU v, JSoueh, 29 Cb. 
IfT, 635; 12 Aiqx Ca. 585 
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accumulated profits) will be income (p ) ; but if the 
company has the power of declaring the bonus to 
be either capital or income, and of paying or apply- 
ing it accordingly, the com])any'8 decision determines 
the question as between the tenant-for-life and the 
remainderman (^). 

The subject of legacies is further considered in this 
^mtiouof. treatise in other chapters, that is to say, as regards the 
Satisfaction thereof, in the chapters on Performance 
and Satisfaction; as n'gards the Payment thereof, in 
the chapters on the Adniinistratiou of Assets and the 
Marshalling of Assets ; as regards Legacies to Charities, 
in the chapter on Express Public Trusts; as regards 
the eft’ect of Mistakes in Ixipiests, in the chapter 
on Mistake; and as rt'gards the distinct ion between 
Legacies and Death-lied Ciifts, in the chapter on puna- 
Hones Mortis CaMS(h 


{p) Jiftreiaff V. HrtmwTiy/t/, 14 Ve«. 60; KS}rrmtlf v. Jiuiu'h, Hupra. 

(7} In rc iJarton't IVust, L, IJ. 5 Ktp 23S ; iSproult: v. Ihiichy supra, 

e- ^>53- 
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CHAPl'Ell IX. 

CONVERSION. 

# 

'‘'Nothing is establiahe<l than this principle, G«ft«ndruU. 

“ that money directed to be employed in the purchase Moiwji&to 
** of laud, and laud directed to bo sold and turned 
into money ♦ are to be considered as that spt^cies of lAndinto 
“ property into which they are din^ctetl to be con- *****“*^* 
“verted, and this in whatt^ver manner the direction is 
“ given, whether by will, or by contract, or in marriage 
“ articles or by marriage settlement, or otherwise ; and 
“ whether the money is actually paid or only oove- 
“ nanted to be paid ; and whether the land is actually 
“ conveyed, or only agreed to bt* conveyed, the owner 
“ of the fund, or the contracting parties, may make 
“ land money, or money land (a). 

This notional conversion of land into money, or of 
money into land, may arise in two ways : firstly, under 
wills ; secondly, under deeds. It is proposed to treat liy wUi or 
the subject under the following heads,— distinguishing 
between deeds and wills : — 

1 . What words are suflScient to produce conversion ; 

2. From what time conversion takes place; 

3. The general effects of conversion; and 

4. The results of a total or partial failure of the 
objects and purposes for which the conversion has 
been directed. 


(a) fUtektr v, AMmrmir, i L. C. 



210 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


WhAtwordt 
MW AUlBeUiit. 
Tilt diftotion 
lo^toaTtrt 
mutt be im- 
ptfAilYt, 

wbtibtr 
(1.) Eiprtet ; 


iditd, 

where Umitft' 
ere 

to Ued, or 


I. What words are sufficient to froduee conversion. 
The direction to convert either money into land or 
land into monc^y must be imperative ; for if the direc- 
tion to convert be merely optional, the property will 
be considered as real or personal, according to the 
actual condition in which it is found. Thus, in Ciirling 
V. May (6), A. gave /^5000 to B., in trust that B. should 
lay out the same in the purchase of lands, or else put the 
same out on good securities, for the separate use of 
his daughter, If. (the plaintiff’s then wife), her heir§, 
executors, and administrators, and died in 1729. In 
1731, H., the daughter, died without issue, before 
the money was invested in any purchase of land. The 
husboTid, as administrator, brought a bill for the money 
against the heir of II., and the money was decreed to 
the husband-administrator ; for Lord ’lalbot said, it was 
originally personal estate, and yet remained so, and 
nothing could l>e collected from the will as to what 
was the testator’s principal intention (c). But where 
the conversion is apparently optional, as where trustees 
are directetl to lay out personalty, “either in the 
purchase of lands of inheritance, or at interest,” or 
“ in land or some other securities,” as they shall think 
most fit and proper, yet if the limitations and tnists 
of the money directed to be laid out are only adapted 
to real estates, so as to denote the testator s intention 
that land shall be purchased, this circumstance wrill 
outweigh the presumed option which may be read 
as referable only to the interim investment, and the 
money will be considered land (d). The like rule 
may possibly apply to the converse case, but the 
limitations seldom are exclusively applicable to per- 
sonal estate ; and the idea of an interim investment in 
land is not very sensible. A direction to convert and 


ib) Cit«d 3 AUc, 255. 

(e) Bowrm r. Bourne^ 2 H«p«v 35. 
{d) V. Smmden, Amb. 241. 
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invest xtpon rttpiLtd may or may not be imperative; 
but it usually is (e). 


2. Timt from tchich amvcruUm talm place. Time (ram 

Subject to the g**neral principle that the terms of 
each particular instrument must gtiicle in the construe- 
tion and eHt*ct of that instrument (f \ the rule is that wUU from 

, , , - » iimUtoi • 

in rt*gai’u to wills, convt^rsion takes ]>lac(» as from the af!«tU. 


death of the testator (//), and as to deeil.s or other in- ^*^*5 

struments inter virus, that it takes plat?e ns from the delivery. 


date of extH^ution. And the rt‘ason for this distinction 


is well stated in the ca,se of di iflUh v. Iiickrtfs (h ). — 
“ A deed dillers from a will in this material resp'ct ; 

the will speaks from the dt»ath, the dee‘d from deliverj\ 
‘‘ If, then, the author of the deed im])reK.ses u}K)n his 
“real estate the character of jMTsonalty. that, as be- 
“ tween his real and jjersonal representatives, makes it 
“ ]x^rsonal and not real estate from the delivery of the 
“ deed, and consequently at the time of his death. The 
** principle is the same in the case of a deed as in the 
“case of a will ; but the application is diflerent, by 
“ reason that the deed converts the projxTty in the 
“ lifetime of the author of the deed, whereas in the case 
of a will, th(' conversion do<i.snot take plac** until the 
“ death of the testator,” Moreover, the conversion 
into personal estate will, in the case of a deed, take 
effect as from the execution of such deed, notwit hMand-- 
ing there may he contahud in the deed a trud for mle 
which is not to arise until after the settlor's death (i). 


But although it is true as a general rule that in Rni« u to 
a deed conversion takes place from the date of 


(e) Ttiorntonr. Hawle}f, lo 129; C/riev€»on v. Kirmftp, 2 
653 ; Davit* v, GoodKew^ 6 Sim. 585 ; BurrtU v. Batktr^ld, 1 1 

(/) Ward t. JreA, 15 Sim. 389. 

(o) Beauclerk t. Bead, 2 Atk. 167. 

(A) 7 Hire, 31 1 ; and sm Morris r, Grifith*, 26 Ch. I>iT. 601. 

(*) Ctarte r. FraMin, 4 K« 4 J. 257 ; foilowiug Bt»dt r. Wright, 
1 Bro. C. C. 86. 
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it 


Ml netMil (not 

ABotianal) 

oouTortion. 


(x.) In tlio 
OMO of 
mortga^eti— 
•alt Dtfore or 
aftor dffith of 
mortgagor. 


land takoa 


execution, caution is required in applying that rule 
to cases in which there is no intention at all to effect 
a conversion ; for in these cases, there is, in fact, no 
conversion properly so called, that is to say, there is 
no Twtional conversion, and the property does not alter 
its character until there has been an actual conversion 
of it by sale, complete contract, or otherwise. Thus 
in Wright v. Bose Qc), where A., being seised in fee 
of a freehold estate, borrowed ;£^300 from B., the 
defendant, and secured the repayment of it with in- 
terest by executing a mortgage of the estate, with 
power of sale ; and by the terms of the mortgage 
deed it was provided that the surplus moneys to arise 
from the sale, in case the same should take place, 
should paid to A., his executors or administrators; 
and A. died iu testate, and afterwards B. sold the 
estate under the power of sale for a sura which greatly 
excM'eded the mortgage money and interest, — ^The court 
held that the surplus of the purchase-moneys was real 
estate ; and Sir J. Leach made the following observa- 
tions : — If the estate had been sold by the mortgagee 
“in the lifetime of the mortgagor, then the surplus 
“ moneys would have been persimal estate of the 
“mortgagor, and the plaintiffs (the next of kin of 
“ the mortgagor) would have been entitled. But the 
“ estate being unsold at the death of the mortgagor^ the 
“ equity of redemption descended to his heir, and he 
“ is now entitled to the surplus produce (/). 

So again where lands are taken compulsorily by 
companies ha>"ing statutory powers in that behalf, — 
these powers incorporating, usually, the provisions of 
the I^ands Clauses Consolidation Act, 1845 (w), — the 
mere notice to treat which is given by the company does 
not, as from the date thereof, operate as a conversion 

(4r) 1 Sim, h St, 31^ 

il) Btmrwt t, Amrmiy a Hmi% 35. 

(m) 7^8 Viet c, tS. 
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of the lands into money* for such notice without more 
does not amount to a contract (n) ; but if the notice is 
duly followed up, and the price is afterwards ascer- 
tained, whether by agreement of the parties or (fail- 
ing agreement) by valuation, arbitration, or venlict, as 
provided in the Act, then, and as from (but only as 
from) that date, a conversion is effected ; for an en- 
forceable contract has then, and not until then, been 
arrived at between the comi>any and the landowner (o) ; 
and this view is entirely consistent with the doctrine of 
equity in the case of ordinary contracts for the sale 
of lands; for if such contract is not enforceable (#'.//•, 
because there is no title to a mat^Tial part of the tene- 
ments comprised in the contract), there is no conver- 
sion effected thereby (;>). 

Closely connected with the clitss of cases just rt*- 
ferred to, are those cases when* the conversion deptmds 
on an option to purchase in soint* third person to be 
exercised at a future time. Thus in Lawen v. Jininrit (r/), 
where A. made a lease to 13. for seven vears, and on 
the lease was endors^^d an agreement that if 13. should 
within a limited time Ih 3 minded to purchase the in- 
heritance of the premises for £^ooo, A. would convey 
them to 13. for that sum ; and 13. assigned to C. the 
lease and the benefit of this agreement ; and A. died, 
and by his will gave ail his real estate generally to 
D. and all his personal estate to D. and E, ; and within 
the limited time, but after the death of A., B. on behalf 
of C. claimed the benefit of the agreement from D., 
who accordingly conveyed the premises to C. for 3000 , 


(n) Hmynn ▼. I A Sm. 426 ; «dopte<l in Rkhmond 

Norik London Railwag Company^ L, B. 5 Eq. 352, at p. 358. 

(o) ffarding r. MtiropolUan Railway Company^ L. R. 7 Ch. i^pp* *54* 
«tp. ija 

ip) Thomas t. Ilowdl, 34 Ch. Dir. 166. 

(q) I Cox. 167 ; Me RdwardM ▼, ITeit, 7 Ch. Dtv. 858 ; Reynard r, 
Arnolds, L, R. 10 Ob. App. 386 ; In re Adams and Kensington V^ry, 
24 Cb. Dir. 199 ; 27 Ch. Dw. 394. The opfcioo may be, bet uetially u 
noit panfy jsentonal : Me AlemmUr r. Cross, 30 Cb. Div. 203. 


(3,) 111 cMe of 
ItfNMK eon' 
taininK option 
in purchiM. 

(a . ) Option 
oreateu pr«- 
viounly to will. 
I. Oeneral 
iieviM, — 
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Etnii until 
onilnii it 

^MdfOlUl 
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—the sum of ;f 3000 , when paid, was held to be part 
of the personal estate of A., and that E. was entitled 
to one moiety of it as such ; for, as observed by the 
Master of the Rolls, if a man seised of real estate 
contracts to sell it, and dies Ix^fore the contract is 
carried into execution, it is personal property of him ; 
and if it is left to the option of B. whether he shall 
purchase or not, that makes no difference at all ; for 
once B. has elected, the election is referred back to 
the ori^tial agrc^ement. Until, however, in such a 
case, the option to purchase is actually exercised, the 
rents and profits go to the pc^rson entitled to the pro- 
perty as n*al estate (r) ; that is to say, wholly to D. 
in the above cose. 


ft. Speoifio 
r. 

VstMH* 


Similarly where a testator specifically devises lands 
which are subject to an ojition of purchase, when such 
option is ex(*rcised, the purchase-money is undoubtedly 
personal estate, f.r., is actual p^TSonal estate ; and in 
this caw, the only (juestion arising is, whether or not 
the specific derivSee is to rec(*ive the purchase-money. 
Now% in the case of Drant v. Vamc (&), whore, under 
a lease for years, the lessees had an option to purchase 
the fee-simple of the demised lands; and after the 
date of the lease the les.sor made his will, whereby he 
devised the lands, specifimUy describing them, to G. 
for life, with rtuuainders over ; and after the testator's 
death the lessees elected to purchase the fee-simple of 
the lands, — The court held that the purchase-money 
went to the specific devisee, and therefore that 6. took 
a life-interest in it (/); for observe, that after the 
testator had made the lease, he devised the lands 
specifically, on express limitations, intending that the 
land or (in case the option should be exercised) the 
purchase-moneys should go to the specified devisees. 


(r) Tomad^ v. 14 V«*. 591 ; J 52 r pmrU Umrdf, jo ao6. 

(t) i T. a e c. a 580 . 

(I) T. a De Q. a 81U. 712. 
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On the other hand, if the will do not in such a 
specifically devise the property, no such intention 
will be inferred ; therefore, when the option is exer* 

CLScd, the purchase-money will fall into the residuary 
personalty, and will not go to (or remain to) the 
devisee (w). 

In the case of Wealing v. Wealing (r), where the Option 
testator, after making his will, wln^rehy he devised 
his real estate s]>t*citically to one, and bequt‘athed the 
residjie of his personal estatt^ to another, entercHl into 
a contract giving an option of purcliase over i^art of t>-) 
his rt'al estate, which option was exercised afb*r his uV^pociflo 
death, the real estate siibject(‘(l to the option was 
held to he converted from the date of the exercise 
of the option, and went to the. r«*siduary legatees, 

Wood, V.(\, observing: — *‘ The testator, who must 
“ l>e presumed to know the law, makes a will devising 
** real estate in one way, and giving his personal estate 
** upon different trusts. After this he makes a con- 
** tract, the effect of which he knows will be to give 
*' a third person the ])ower of saying, at a future time, 
whether a certain |Xjrtion of his real estate shall be 
realty or personalty. . . . The case is (fs if the frslator, 
after having given the proptrfy by will, had made a 
sale of it. If the sale wa^ out and out, the devisee's 
interest would he tahni away; and, in the ]>resent 
“ case, the sale (which was suspended for a time) has 
“ become an actual sale out and out, through the 
exercise of the option ; and the same consequences 
must follow *' (x). 

And it need scarcely be added, that if the devise 
in such a case was a general (as distinguished from a 

(u) CoiUngwood r, Jimt, 5 W. R. 4g4 • «tid ««• lawti r, 

■iiprm. 

(«) t J. a H. 424. 

(*) O0<dd V, Tecuftie, 7 W. R. 84 ; Woodn r, fffde, to W. R 339 ; 

M Fremtm t, Ptewm, L. R 10 Cb. App. 6 ia 
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q)ecific) devise, the result would be tbe same. For 
Hm MBtMl the general principle underlying all these decisions {q>- 
pears to be this, camely, that if the option is created 
^ioni. . a/lfer the will, it is a suspensory conversion of the 
land into money and a suspensory ademption thereof 
from the devisee (whether general or specific), which 
subsequently operates or not as a complete conversion 
and complete ademption, according as the lessee exer- 
cises or does not exercise his option ; but if the option 
is created "before the will, and the testator afterwards 
devises the lands by specific descriptions, the sus- 
pensory conversion exists, but the suspensory ademp- 
tion does not ; and accordingly, when the option in 
the latter case is afterwards exercised, although the 
conversion becomes complete and actual, still there is 
no ademption at alU 


Thtcffoeito! 3. As to the ejffccts of ronrersim. 

oooT«nion. Those have been generally stated to be, to make 

personal estate real, and real estate j^ersonal, — and 
this even In^fore any actual conversion of the property. 
Accordingly, — 


(a.) At resanU 
atirolntioti 
oa death. 


* 


(rt.) Money directed to be turned into land descends 
to the heir (y). and land directed to be converted into 
money goes to the personal representatives (^) ; and 
when the conversion is by will, the land, although 
only notionally converted into money, is subject to 
probate duty («), and also to legacy duty (h ) ; but the 
money which is notionally converted into land has 
been held (somewhat inconsistently) to remain subject 
to legacy duty (r), and even to probate duty (d). 


J y) t. Scudamore, Prws. in Ch, 543. 

V. Polmtr, 1 M«r. 296 ; EUiot v. Fitktr, it Siin. 505. 

•) Rt 9 P. D, 234, citing t. fful>baehy xo Q. B. D 

t * 13 Q* *75 * Matmm ▼, itifnu 
( >) AU,-€hm. T, Uolfimit 1 Pri, 426 : tee 55 Gko. III. c. 184, 

(e) Rt Dt JCidMCf, U R. 4 £zob. 345 ; L, It $ 102 ; and 

Mto. T. Dt Lttmep^ L. H. 6 Exeh, 286 ; 36 Ocn, HI. c. 52, a. 

Id) JMm ▼. SwUi, 8 Bear, 368 ; and mt AU.*60 l . 

14 Q. E. 30 . 895 ; 16 Q, E D, 408 ; la Apfw Cn. 67a, 
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(&.) Money directed to be turned into land would (fc, 
not formerly have escheated to the crown upon the 
failure of the heirs of the party entitled (c), because 
escheat used to be a legal incident ; but apparently 
now such money will escheat, by nrtue of section 4 
of the Intestates^ Estates Act, 1884 (/), for such 
money appears to be equitable realty within the 
meaning of that section. Also, land directed to be 
turned into money would not formerly have escheated 
to the crown, nor yet would it formerly have gone to 
the crown as hma vacantia (^) ; but a]qmrently it will 
now go to the crown a.s a result of the Intestates* 

Estates Act, 1884, section 7, read in combination 
with section 4, that is to say, as b<*ing an equitable 
interest of the testator which, within thi^ nu'aning of 
section 7, is in the event undisposed of. 

(c.) Money belonging to a married woman directed (<•.) A»reR*rdi 
to be converted into land is liable to the liusband’s ^ 
curtesy ; though under the same circumstances it was 
held, in deference rather to the custom of conveyancers 
than to principle, that the widow w’as not entitled to 
her dow’er out of the money of her husband directed 
to be laid out in land (//). This anomaly has been 
swept away by the Dower Act (<); but Ixith curtesy 
and dower are now readily defeated by the husband or 
by the wife, as the case may be. 

(d.) Again, before the Wills Act (A ), an infant, under (<f ) _ 

the age of twenty-one, might make a will of personal ly will, 
estate ; but he could not, during minority, dispose of 
personalty to be laid out in land (/) ; he can now^ of 
course make a will of neither. 


(f) U'aUher r, Denne, 2 Ve» 169. 

(/} 47 4 4S Viet, c. 71. 

(ff) Taylor v. Jfaygarih^ I4 Sim. 8. 

(A) Sweetapple x. Bindon^ 2 Vem. 536. 
(t) 3^4 Will, IV. c, 105, i. 2. 

(*) 1 Viet. c. 26. 

(/) EarUm t. Betuuden, Ainb. 241. 
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4. Bemltt of 4. The results of a total or partial failure of the 

tdtAl or partial . . . ^ • j- a j 

laauro# purpom for which conversion is directed, 

liIiiuiS*^iii Firstly, As to total failure, — ^The rule is, that 
doodtaodin where conversion is directed, whether by will or by 

and whether of money into land or of land into 
money^ if the objects and piir]X)ses for which the con- 
version is intended totallv fail before or at the time when 
Tho property tlte- will or deed conics into operation^ no conversion will 
oonverted. take place, but the property will remain in its original 
stab*, or rather, will result to the testator or settlor 
with its original form unchanged ; or, in the words 
of Wood, V.(l, in the case of Clarke v. Franklin (m), 
if at the moment when the grantor put his hand to 
“ this deed, the purpose for which the conversion was 
** directed hod failed, the property would have been at 
** home in his lifetime, and the court would have re- 
garded it as if no conviTsion had been directed ” (71). 

Secondly, As to partial failure. — The rules are 
somewhat complex, and it will be necessary to deal 
seriatim with the cases, regjird l>eing had to the nature 
of tho instrument (whether de<ed or will) by which 
the conversion is din^cted ; and in each case three 
questions arise, namely, — 

istly. To what extent is the trust for conversion 
still in force ? 

2dly. Who is to benefit by the lapse or failure — 
the heir or the personal representatives of the testator 
or settlor? and, 

3dly. In what character will the benefit accruing to 
the testator's or settlor's real or personal representatives 
be taken by such real or personal representatives ? 

as 7 . 

(e) Ri^ftky w welennrti^ 7 435 ; Bmkk v. 4 lUdL 49a. 
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X« CftS^S under lllS)'— Undd? wills* 

(a.) Of land into money. i^ind into 

nionej. 

In Ackroyd v. Smithson (o), a testator gave several Ackroitd^, 
legacies, and ordered Lis r(»al and jiersonal estate to be 
sold, and his debts and legacies to bi> mid out of the '*"*^j** 

^ ittr" 

sale proceeds, and subject thereto he gave tlie residue rlui, or ittr- 
to certain legatees. Two of the residuary legatees ******** 
died during the testator’s lifetime, and tht‘ir shares 
consequently lapsed. The next of kin claimed the 
lapsed shares as [»art of the personalty ; and so far 
as they represented or were attributable to personal 
estate, they were decreed to go to the next of kin 
of* the testator; but so far as they represtuited or 
were attributfible to real estate, they were decr(‘ed to 
go to the heir-at-law, and for the following reasons, 
namely: — ‘*That the heir-at-law is entitled to every 
interest in land not disposed of by his ancestor ; 

‘‘that it is not enough that the testator did not intend 
“ his heir to take ; he must make an actual disjosition 
“ in favour of another (p) ; and if he has not made 
“such actual dis|X)sition of all his real estate, the law There moat b« 
“ gives such part as he has not actually and eventually 
“ dis]X)sed of, even against his intention, d fortUrri in **®^*'- 
“ a case where he has expressed no intention, to his 
“ heir. The testator meant, no doubt, to convert the 
“ whole of his real estate into personalty, in case all 
“ bis residuary legatees should take ; but ho has 
“ intimated no intention as to that part of his real 
“ estate the disposition of which has, in the event, 

“ failed of effect ; he never meant to determine upon 
“ the nature of that undisposed of part as betw*een his 
“ heir-at-law and his personal representatives or next 
“of kin; he appears not to have adverted to the 
“ possibility of any lapse ; and to argue from what he 

(o) 1 Bro. C. C. 503, I L. C. 949. 

(f>) I FMi T. 6 H«. 146 ; m p. i 
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** intended with respect to the residuary legatees, fbat 
he intended the same in favour of his next of kin, 
“is to reason from a case. in which intention is ex- 
“ pressed to prove a like intention in a case which 
“ presupposes the absence of intention.” 

Dootrlne doei But the doctrine of Aclcroyd v. Smitlison does not 
•ale^the^* extend to the case of a sale under an order of the 
court, court, at any rate where the heir-at-law has consented 

to such sale. Thus, in Steed v. Preece (q), where 
certain land had been sold to raise an infant’s costs 
in a suit for partition, it was held that the personal 
representative was entitled to the surplus of the sale 
proceeds, — Jessel, M.R., there stating that *‘in Ack^ 
“ royd V. SmiiJisoti no such general principle T^as 
“ decided as that if the court sell so much land as it 
** is judged will required to raise a charge, and 
“ there is a surplus, there is an equity to reconvert 
“ that surplus in favour of the real representative ; for 
“that the true principle is this, that the moment a 
“ sale is ^rroperly made, conversion follows, and there 
“ is no equity to reconvert the suiq^lus.” And in 
Hyett V, Mekin, (?*), Kay, J., has held, that when the 
trustees of the will have a power of sale, and they 
do not exercise it, but the court, in an administration 
action to which the tmstees are defendants, orders a 
sale of the land which is subject to the power, that is 
a lawful and complete conversion of the lands, even as 
from the date of the order, and that there is not in 
such a case any re-conversion, as regards the surplus 
proceeds. Nevertheless, even in sales by the court, 
£10^ xjndw such a re-conversion may under special circumstances 
exist ; under the express provisions in that behalf 
contained in any statute. And accordingly under the 


ta W. R, 43* ; FoaUr t. Fmter, l Ch. Dir. 588 ; Mildmsff 
6 CSi. niv. S53 $ btti ••• Oooki v. iMcy, as Bmy. I 96 w 
(r) a$ Cb. Div. 735 ; aad tm AnM t« L. R. 19 £q. t 
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Partition Act, 1 868 (s), in the case of infant’s lands 
(t), and also in the case of married women’s lands (n) 

(but not of adults who are sut juris), being sold under 
the decree made under that Act, for the sale thereof 
in lieu of partition, there is a re-conversion ; and so 
generally, in all cases of lands sold under the I.iands 
Clauses Consolidation Act, 1845 (r), where the land 
is the property of a corporation or of a tenant for life 
or of any of the other persons under disability to sell 
who are specified in sect. 69 of that Act (x). 

The case of Aclcrond v, SmitJisun shows the extent 
to which the conversion still remains in force, and t he Uiul to lie told 
person who benefits, in the case of a partial failure ; 
the further question remains, whether the land directed ■‘***»* 

* . .if tbiit iM Its 

to be sold, and which results to the heir, n^sults to him actual oon 
as real or as personal estate, — a question that arises 
between the real and the personal representatives of 
such heir. The answer to this question is given in Smith 
V. Claxtan (y), where it was stated as follows: — “A 
“devisor may give to his devisee either land or the 
“ price of land at his pleasure, and the devisee must 
“ receive it in the quality in w'hich it is given. If it 
“be the puqx)se of the derisor to give lands to the 
“devisee, the land will desctmd to his heir; if it be 
** the purpose of the devisor to give the price of land 
“ to the devisee, that price will, like other money, be part 
“ of the devisee’s personal estate. Under every will, the 
“ true inquiry is, whether the devisor has expressed 
“ a purpose that in the events which have happened 
“ the land shall be converted into money. Where a 

(«) 31 k 32 Viet. c. 40; and tee the Settled EtUtet Act, 1877 (40 
k 41 Viet, c. 18 ), t. 34- 

(e) Foder v. Fader ^ i Ch. Diw 588 ; and dwtinguisb A mold r, 
jDisDaHf feupri. 

(«i) MUdmoff V. Quieke, 6 €3u Div. 553; and coBtidtr WaU<U€ e, 

Chremwood, 16 Ch. Die. 362. 

(v) 8 Viet. c. !& 

(e) Sat KdUnd r. Fti^orth 6 Ch. Dtr. 491, dittiinndthing Er 
Flanmed, i 8lm. K« S. 270; and tea Me SUper^ Z2 198. 

(y) 4 Had. 492 ; and tat MardtmiU r, J Bmm d l , 19 Ch. Diw* 3 ^ 
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not made, or 
to far at not 
tnad^<-lt 


True rule. 


** devisor direcsts his land to be sold, and the prodnce 
to be divided between A. and B., the obvious purpose 
** of the testator is that there shall be a sale for the 
convenience of division, and A. and B. take their 
“ several interests as money and not as land. So if A. 
“ dies in the lifetime of the devisor, and the heir stands 
** in his place, the purpose of the devisor that there shall 
be a sale for the convenience of division still applies ; 
and the heir will take the share of A., as A. would 
“ have taken it, ix., as money and not as land. But sup- 
** pose A. and B. both to die in the lif(‘time of the 
“devisor, and the whole interest in the land descends 
“ to the heir, the question would then be, whether the 
^ ‘ devisor can be considered as having expressed any 
“ pur]:)Ose of sale applicable to that event so as to give 
“ the quality of money to the interest of the heir. The 
“ obvious purpose of the devisor Inniig that there should 
“ bt^ a sale for the convenience of division between his 
“ dendsc^es, that purpose could have no application to a 
“ case in which the devises having wholly failed, there 
“•was no occasion to make any division; and the heir 
“ would therefore take the whole as land.” The rule, 
theref(3re, which is derivable from Smith v. Chut on , — 
and the rule which is consistent with the later autho- 
rities, — appears to be briefly this; — That when^ it is 
necesmiry to soil the land for the pur]X)ses of the trust, 
and there is only a partial disposition of the produce 
of the sale, there the surplus belongs to the heir as 
money, and not as land, and will therefore go to his 
personal representative, even though the land may not 
have been sold daring his lifetime, protnded (hat it he 
d^ierwarth actualltf sold in the course of the due execu- 
tion of the trust (s), 

(by Of money directed to be laid out in land. 

|6 

a D* Q. a 68}. 


8651 HWw 


.AK. 



COKVKBSIOir. 


aaS 


The . principle on which Ackwtfd v. Smithson was 
decided applies also to the converse case of money 
directed to be laid out in the purchase of real estate, 
devised to uses which partially fail; for the undi8pos<:*d- 
of interest in the money will rt'sult for the benefit of the 
next of kin of the testator as perstaialty, and will not 
go to the heir-at-law {a), Ix>r<l Cottonham, while 
Master of the Rolls, in the case of Ctn/an v. Cynn 

{h), after examining all the authorities ujMm this subject, ‘J 
put an end to the anomaly which would otherwise have 
existed in the law of conversion, by deciding in favour i»menutiv«t, 
of the claims of the next of kin. In C(^^an v. 
the testator had directed ;6 30,000 to be laid out 
immediately by his executors in the purchase of an 
estate or estates in the countv of Devon or (V>rnwall, 
the income of which he gave to his widow during 
her life, and after her decease to certain persons (all 
of whom died during the life of his widow without 
issue) in tail, with remainder to a charity. The money 
was not laid out, and the gift to the charity l>eing void 
under the statute of mortmain, it was held that th(‘ 
next of kin, and not th<* heir-at-law of the testator, 
was entitled to the fund. “If a testator,’’ said his 
Lordship, “ de\dses land for purposes altogether illegal 
** or which altogether fail, the heir-at-law’ takes it 
“ as undisposed of. If a testator gives personal pro- 
** perty for purposes altogether illegal or which alto- 
“ gether fail, the next of kin takes it as undisposed 
“ of. If a testator devises laud for purposes which 
“ are in part illegal, or which partially fail, the heir 
“ takes so much of the land as is undisposed of, and 
“ this whether the land be actually sold or not. Then 
“ why should not the analogy hold good for the next 
“ of kin in the case of a partial failure also ? I bold 
that it does; and in so holding, 1 am maintaining 
that uniformity of decision as to the conversion of 


(«) Rejfmelds v. Oodieet Jobnaoci, 536, $$z. 
(6) 1 B«»r. 4&E fk 
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**land into money, and of money into land, which 
** has always been supposed to exist/* 

So far the analogy between cases of conversion of 
land into money and of money into land is complete ; 
but on the further question, namely, — the quality in 
which the undisposed-of personalty which results to 
the next of kin results to them, — the analogy ceases, or 
rather apparently ceases ; for in reality it continues, 
the case of Beynohh v. Godlee (c) having decided that 
personalty directed by will to be laid out in land to 
be held on trusts which do not exhaust the absolute 
interest, devolves, after the expiration of the specified 
trusts, and in the meantime subject thereto, according 
to its actual condition at the time of the devolution, 
that is to say, as personal estate if that continues to 
be its actual condition, but as real estate if the per- 
sonal estate has been in the meantime actually laid 
out in land before the failure of the trust (d). 

It was decided in Jmoj) v. Watson (f), that the 
_ blending of the proceeds of the real with the personal 
estate, for an express purpose which fails, will not 
operate to convert the real into personal estate for a 
purpose not expressed, viz., to give it to the next of 
kin. This rule received a strong application in Fitch v. 
Wvhcr (/). There the testatrix devised and bequeathed 
her real and personal estate in trust, as to the real 
estate for sale, as soon after her decease as could be, 
and declared that the trustees should stand possessed 
of the proa^ds of the sale, as a fund of personal and 
not of real estate, for which purpose such proceeds^ or 
any part thereof should not in any ease lapse or result 
for the benefit of the heir-atdaw; and after giving 

I Johiuo»« 536 , $ 83 . 

(if) (MHeu T. Wormald, 10 CJli. Dir, 

(«) 1 Mjr. a K. 667. 

if) 6 Hin, 146 ^ 
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legacies, tbe testatrix directed her trustees to pay and 
apply the residue of her estate aud e^ffecU as she 
should by any codicil to ht*r will direct or appoint. 
The testatrix made no codicil. It was held that the 
heir-at-law was entitltMi to the pn.>cecds of the real 
estate undispost^d of — that the mere intention to ex- 
clude the heir was of no avEiil, u/i/ivw /here u\fs a gift 
over on Jaxlinr of //<f pitr})oscs to sono* one else — that 
the puqxjse for which the testatrix said she excluded 
the heir was simply that the realty might be made 
a fund of iK^rsonalty, which purpose would not per $e. 
be sufficient to ilisiiihtTit the lieir eoaj>f for the j^^i'poscs 
of the will. 


It aj)pears to Ih‘ in accordanct* with this decision 

that the courts have held that no conversion of land 

into money will arise iu(*rely by th(» testator or testatrix 

declaring that the laud is to Ihj deemed ixTSonal estate, 

and distributable accordingly, but an actual direction 

to that efh‘Ct which shall ojierat^? a conversion for all 

purpose.s is required (//). And in fat’t all the cases 

on the subject seem to de{x?nd on this question, — 

“Whether the testator meant to give the produce of 

“ the real estate the quality of }x?r8onalty to all intcnt$ 

“or only so far as rt*s]>ected th(5 particular purposes 

**of the will; for unless the testator has sufficiently 

“declared his intention that the r(*altv shall bo con- 

¥ 

“ verted into personalty not only for tho of 

“ the will, but farther, that the produce of the real 
“ estate shall be taken as personalty, whither such 
poses take effect or not, so much of the real estate or 
“produce thereof as is not effectually disposed of by 
“ the will at the time of the testator’s death (whether 
“from the silence or inefficiency of the will itself, or 
“ from subeequent lapse or other cause of failure) will 

S«e AiL-Gcn. v, Sfangl4»t $ U, k W. lao ; Joknton r. AmM, 
1 Vm. 8«il 171 ; Edw«nU t. Twi, 3 Dt 6. H. 4 G. 4a 

P 
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“ result to the heir. But every conversion, however 
** absolute in its terms, will be deemed a conyersion 
** for the purposes of the will only, unless the testator 
** distinctly indicates an intention that it is, on the 
“ failure of those purposes, to prevail as between the 
“persons respectively on whom the law casts the real 
“ and personal property of an intestate, namely, the 
“heir and next of kin’' (//). 

IL Cam II. Cases under deeds, — 

undtr deods. 

(a.) Of land into money. 

(/>.) Of money into land. 

Property re- In both these cases one general rule is applicable, 
itt When, by an instrument intey* vivas^ realty is directed 

form. ^ 1,^3 converted into pt^nsonalty (i), or personalty into 

realty (/*•), for certain specified purposes or objects, and 
a part of those pur|>oses or objects fail, the property to 
that extent results to the settlor, and through him, if 
it is land directed to be converted into money, it goes 
to his personal representatives (/), and if it is money 
directed to be converted into land, it goes to his heir (m)\ 
and its subsequent further devolution (if any) will, 
semhley depend upon its actual character at the time 
that further devolution arises. 

pbiluQUon It will be seen, therefore, that there is a material 

pAt> 

ihd f«Rar« distinction as to the application of the doctrine of re- 
i!iftd*uiia^^!! Bulting trusts between those cases where conversion 


(A) Mr, uoU to Cruse v. Barlejf, 3 P, Wiut. 22 ; I Jarman on 
Wills, 530, ad eJ, ; AmphlrU t. Parkt^ 2 Huss, a My. aai ; Tojrfor r. 
fWyior, 3 ]>• Q. M. a G. 190; Xolnntom r. ihmmort of London 
SeepUol, 10 Hare 19 ; Sarrs t. Fowlei, 13 W, R. 987. 

(•) CUtidbf ▼. Pronin, 4 K. a J. att. 

(k) 8s« Pnittnejf t. i Uro. Cb. Ca. aa3 ; Leekmcre t. 

Ca. tamp. Talb. 8a 

S Ofi/Hk r, Jttekem, 7 Haro, a99.' 

) WkM t if Pmiridfit. S Vm. 336. 
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partially fails, when it is directed by will, and when it 
is directed by deed. In the case of conversion directed 
by will, if there has bc?en any partial failure of the 
piirpos<?8 for which the conversion has bt^en directed, 
to that extent it will result to the testator's representa- 
tives, real or personal, w-ho would have been entitled 
to tak<* it had no conversion bt^en din'cted, whereas in 
the case of conversion directed bv deed or other instru- 
Tnont inter vivos, the rule is just the rever8<‘ (71). 

The reason of this diversity, as has already been KxpliuuUoii of 
pointed out, is, that wh(*reas a will comes into opera- 
tion from th(‘ death of the testator, a deed takes effect 
in the settlors lifetime, from the moment of its de- 
livery. A sim])lo illustration will suffice to set the 
rules on this subjoct in the clearest light. Suppose a 
conveyance of real estate by deed upon trust to pay 
the rents and profits to the settlor, during hia life, and 
after his death to the same and divide the pro- 
ceeds bf^tween A. and B. equally, if then living. 

Afterwards A. dies before the time when his share 
becomes due, i.f,, b<*fore the settlor’s death ; as to his 
moiety there is a failure. Who takes it ? Clearly the 
settlor, who is still alive, and to whom it must there- 
fore result ; but in what form ? Here steps in the 
principle, that a deed, for the purpose of conversion, 

0 ]>erates from the moment of its delivery, even though 
the settlor has directed the sale to take place after his 
death. The deed, therefore, has converted the realty 
in the lifetime of the author of the deed. ** Whatever 
be thf3 time at which that conversion is directed to 
“ take place, whether in the grantor's lifetime or after 
** his death, the grantor by executing a deed of this 
“ description says, in effect, ‘ From the time I put my 
“ hatid to this dud, I limit $0 much of this property to 
myself as personal property"* (p). The property 

(m) Brown** Dictionary, iitio Ctmvernon. 

(o) Ciairkt T. FfwmJktimf 4 4 J. S 63 . 



226 


THE OBIGINALLY EXCLUSIVE JUKISDICTION. 


therefore results into the hands of the settlor himself 
where the csonversion is by deed, and from him it 
devolves (as by a second devolution) in the same way 
that it devolves from the heir or next of kin where 
the conversion is by will. 
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t'HAPTER X. 

KKCONVERSIOX. 

Recoxversion may }>? definod as that notional or 
imaginary process by which a prior notional conver- 
sion is annulled and taken away, and tho notionally 
converted property is restored in conteni])lation of a 
court- of equity to its original actual unconverted 
quality. 

Tho cases on this subject range tliemselves under Two fftrletiot 
two heads ; for reconversion may take place either ^fon!^****'^**^ 
(i.) by act of the parties; or ( 2 .) by operation of 
law. 

I. Firstly, reconversion by the act of parties, — and I. By tho 
hereunder the matters , to be considered are ( i .) the 
persons who may or >vho may not reconvert; and (2.) 
the mode by which they do so. 

I. Now, in the first place, it is clear that the sole Byabtolut 
absolute owuer in fee-simple in possession of property 
directed to be converted may elect to take that pro- 
perty in whatever form he chooses, — there being, in 
fact, no other person who has any voice in the matter ; 

** equity, like nature, will do nothing in vain ; ” and it 
would be vain for equity to compel the doing of that 
which might be undone the next moment ; still the 
onus of proving a reconversion will (even in this case) 
be on those who allege it (a). 


(«) Sis$m Y. OUeg, ii W. R, 971 ; Benton y. Benwon, 1 P. Wmi. Ija 
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a. By owner o! 2. As reirards co-tenants, the following distinction 
an nnditided «« , , /Nrm i i 

has been taken, namely: — (i.) That when the conver- 

rion is of money into land the one undivided owner 

may reconvert without the concurrence of the others, 

but ( 2 .) that in the converse case, he may not do so. 

Thus : — 

money (a.) In Seelcy v. Jago (6), X. devised £ 1 000 to be 
.the i^id out in the purchase of lands in fee for the benefit 

of A., B., and C., equally to he divided, A. died 

convert. ' leaving an infant heir, and B. and C., together 
with the infant heir, brought a bill for the ;^I000. 
The Lord Chancellor said, “The money being 
“directed to be laid out in land for A., B., and 
“ C. equally^ which makes them tenants in common, 
“and B. and C. electing to have their two-thirds in 
“ money, let it be paid to them, for it is vain to lay 
“ out this money in land for B. and C., when the 
“next moment they may turn it into money, and 
“ equity, like nature, will do nothing in vain.” 


, 01 IcnJ to 
bt converted 
into money.— 

rtoonvert 


(&.) On the other hand, in Holloway v. liadclifc (c), 
where A. B. was entitled to two-thirds of an estate 
directed to bo converted into personalty, the court held 
that the estate had not been rt^converted into realty by 
acts of A. B, done independently of the owner of the 
remaining one-third; for the sale of an undivided 
share would be less marketable, and would probably 
produce a far loss sum than would be attributable to 
it on a sale of the entirety. 


^ a remainderman, he cannot reconvert 

00 as to affect the interests of the prior tenants; €.y., 
in the case of a settlement of money to be laid out in 
land npon trust for A, for life, with remainder to B. 
in fee, A, can insist on his rights imder the settlement. 


(t) I P. Wum. 389^ 
U) 33 163. 
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and can compel the trustees of the settlement to lay 
out the money as directed by the settlement. Rut, of 
course, the remaindemian is nut j)reveuled from declar- 
ing that as helween his real and jM'rHona! frprcsenlativcs^ 
his remainder shall bo distributable or shall descend 
in whichever character he chooses to direct (r/). 

4. An infant cannot ordinarily reconvert (r) ; be- infuut*. 
cause, iisuallv, the matter can wait till he comes of 

age. And if the matter won’t wait, then the court 
may direct an imjiiir}' whether it is for the lienefit 
of the infant to reconvert or not, and will oixler and 
decree according to the result of the inquiry, — but 
apparently without prejudice to the diverse rights of 
the real and personal re|TTesentatives of the infant 
dying undcu* age (/) 

5. A lunatic cannot reconvert {{/)\ but his com- 5- Ry lunatic*, 
mittee, with the sanction of the court, may do so for 

him, in which case the like inquiry will be directed 
as in the case of infants ; but the court, will not 
usually in the case of lunatics prejudice the diverse 
rights of the real and p*r8onal representatives of the 
lunatic ; on the contrary, the court will in general 
make express provision for preserving these rights 
intact (h). 


6 . As regards married women they reconvert as 6. By marriw 
follows : — 


women. 


(a.) As to money to be converted into land : — A 
feme covert could not elect by a contract or ordinary /<,a.)Ancwi»t 

ly, tl»« twarrii 


{dj 2 Sp. 271 ; Triquet t . Thornton, 13 Ve*. 345 ; OiUUi v. 
land$, 4 l 5 e G. A Sm. 372, 379 ; Cuoktun v. Cwdcwn, 12 Cl. & F, 121. 

(«) Sedey v. Joao, i P, \V. 389 ; Carr ▼. EUium, 2 Br*>. C. C. 56 ; 
Dyer ▼. Dyer, 13 W. R. 732 ; M^inwn r. Rohirmn, 19 Beav. 494. 

if) S«e the cl^pter on Jn/anitf infm; alto Fotter t. Foeter, t Cb. 
Div. 588. 

(o) Jikby r. Palmer, i Mar. 296. zv « * 

(A) Saa AU,-(kn* t. Adedbury {Marquu)t I 4 Q. B. D. 895 1 *6 Q. B. D, 
408 ; It Appb Oa. 672. 
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woman waa 
examined in 
court, and to 
reoonrerted. 


deed (i ) ; as observed by Lord Hardwicke in Oldham 
V. Hughes (/), a feme covert cannot alter the nature 
** of money to be laid out in land, harely by a contract 
** or deed ; yet the money may be invested in land 
** (and sometimes sham purchases have been made for 
** that purpose), and she may then levy a fine of the 
“land and give it to her husband, or anybody else. 
“ . . . She may also reconvert by coming into this 
“ court, and consenting to take the money as personal 
“ estate, scil. being first, examined (as a feme covert 
“on a fine is) as to her consent.” The necessity 
of making these sham purchases caused much in- 
convenience, and by the Act 3 & 4 Will. IV., c. 
ledgcd, and io 74, B. 77, a married woman was permitted by deed 
3A4Will. IV., executed and duly acknowledged by her under the 
c* 74 » «• 77 * provisions of that Act to reconvert (A ). 


At pre» 
•cut, the mar* 
ried womau 
executes a 
deed aoknow- 


(6.) Land into (I,) As to land to Ix' converted into money: — 
(a«,) AncHMit- Here, the husband and wife might, before the Act 
3 & 4 Will. IV. c. 74, SO long as the land remained 

la”;J?n^4*a fl7e ^ w’ife’s estate and 

interest in the monev to arise from the sale of the 

land (/) ; and under the Act (/;/), a married woman 
may, wdth her husband’s concurrence, by deed ac- 
knowlegod under the Act, dispose of lands, or of money 
subject to be invested in lands, and also of avy 
interest in land, either at law” or in “ equity ; ” she 
may const*qu(‘ntly reconvert ; and in Briggs v. Chamber^ 
lain (n), it was so d<*cided as regards personal estate 
in possession which consisted of moneys to arise from 
the sale of lands ; and in Tucr v. Turner (0), it was 
similarly decided regarding her reversionary interest. 
And of course as regards her separate estate, a married 


(66.) At pro- 
Mtit, the 
murried 
womxn re- 
couverU by 
cxceutine n 
d«Mkd xcknow* 
ludged. 


(1) /VouJb ▼. Frank, 3 My. A Cr. 171. 

( j) a Atk. 453 . 

) /*W6m r, Adamn, 9 Sim, 463, 

l) Co. Lilt. 131 a, fi. ; Afoy t. Jtoper, 4 Sim. 39a 

m) 8«e. 77. 

n) II Hmw, 69. 

(♦) I’W ▼. rurwer, 20 B«xt. 
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woman may reconvert by an ordinary unacknowledged 
deed. 


As regards the mode of reconverting, it is clear How 
that an absolute owner of pro]>erty, not under dia- J* *)**bT«’x 
ability, may reconvert, by any expn\as declaration of ‘**>**^^**»”' 
his intention in that behalf (/>) ; and in case he 
should not so express his intention, the acts of such (7>.)Br implieil 
an owner may be sufficit*nt to lead to an inference of ciliJauct?’ 
reconversion — may amount to an implied recon- 
version ; and as regards n^al estate dirr»cted to be \aa.) 
converted into mon(*y, slight circumstances have been 
deemed sufficient to raise the inference of a re- 
conversion on his part, his kt‘eping the land to r««>nv«rt. 

unsold for a time (</) ; or his granting a lease thereof, 
reserving rent to himst*lf, his heirs and assigns (r). 

On the other hand, as regards personal estato to be(6fc.|Aj to 
laid out in land, if such absolute owner n^ceives the rand*~llight 
capital money from the trustees, ho is held to have 
reconverted (cs*); but not if he has received merely the loroconvcit. 
income of the money, though for a long time (<). 


II. Secondly, reconversion bv operation of law, — By opera* 

1 law. 

and hereunder it is to bo observed, (i) that wliere (toneurrenceof 
money has once been impressed wdth the quality of lor«conv«ri!oii 
land, in a contest between tho heir and executor, that 
impression will remain for tho benefit of tho heir until i« lUnon en* 
it is put an end to ; and ( 2 ) that to put an end to it, it*^i»^r«Iil 


(p) Bradith v. (Jee, Amb. 229 ; but ae« Chaloner v. liutchert 

3 Atk. 685 ; PulUney v. Dnriinfjton^ I Brr>. C. C. 237 ; WheMale v. 
Partridge^ 8 Vt*#. 236; I L. 0 . 932 ; and diatiiig. AH.-Uen, ▼. Mangltt, 
5 M. A W. 120. 

(q) JHxon v. Gayftre, 17 Bear. 433 ; Grie»hach r. Fremantle, 17 Baar. 

314; Kirkman t, 13 Vea, 338; Mutlow r. Bigg, l Ch. 

38s ; Jn re Gordon^ RdberU t. Gordon, 6 Ch. Djv. 531. 

(r) Crabtree t. Bramble, 3 Aik. 680 ; and Daviei v. A thford, 1 5 
Sim. 42 ; and ditting. In re Lewie, Farwell v, Lewie, 30 Ch. Vie, 654. 

(f) Trenford ▼. Boehm, 3 Atk. 440 ; Roedc v. Worth, 1 Vea. 8r. 461 ; 
Cookmm t. Cocheon^ 12 Cl. A F. 147; Jn re Ikirideon, Martin t. 
Trimmer, it Ch. VHr, 341. 

(0 OiUiee r. Longlande, 5 D« O. A Sm. 372 ; Be Pedder*t SettUmeM, 
SDaO. M.AO. 89a 
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penonAl. Md, two things are necessary, neither of which standing 
alone will sufiice to reconvert the property, that is to 
oonoerning it. gay, it must be shown, firstly, that the money was in 
the hands, i.c., in the actual possession, of a person 
who had in himself both the executors and the heirs {u) ; 
and, secondly, that such person died without making 
any declaration of his intention regarding it either 
way. If these two things are proved, then the property 
shall go according to the quality in which it was left 
by him at his death ; and the onus of proof to the 
contrary will lie on those who deny the reconversion. 
Chiehetiery, Accordingly, where in Chichesicr v. IJickcrstaff (r), on 
WM the marriage of Sir John Chichester with the daughter 
iir»€^*jJ«on/y Charles Ihckerstalf, Sir Charles by articles 

fina^^ir John covenanted to pay ;^i5oo in part of the daughter’s 
iniid« no ligti *' portion, which 500, together with another ;^1500 
Abotttit. ^ ^ advanced by Sir John within three years after 
the marriage, was io inv(*sU*d in land and settled 
on Sir John for life, rtunainder to his intended wife 
for life, remainder to their issue, remainder to Sir 
Johns right heirs; and within a y(‘ar of the marriage 
the wife died childless, and Sir John fhirc (lat/a after 
his mfc; and Sir John by his will made Sir Charles 
his and devised the residue of his jx^rsonalty, 

aftor debts, &c., paid, to Frances Chichester, his sister ; 
the heir-at-law of Sir John having filed a bill against 
Sir Charles to compel him to ]my the 1 500 which Sir 
John had covenanted to pay, insisting that by virtue 
of the marriage articles the money ought to be looked 
on and con.sidered in equity as land, and therefore as 
belonging to him as heir, Tiord Somers said, ‘‘This 
“ money, though once bound by the articles, yet, when 
“ tlie wife ditnl without issue, became free again, as 
“the land would have been in case a purchase had 
“ been made piursuant to the articles ; and he dismissed 
the In}]. 


T. Pmriridfftf 8 V«*. 235. 
(r) a Y«nk. 295. 



RECONVERSION. 


*35 


Similarly, in the case of Pultciwy v. Darlington {x\ 
where money impressed with the qualities of realty had 
come by operation of law into the bands of the person 
(Lord Bath) solely entitled to it under the limitation been twic« 
in fee ; and he, without taking notice of the particular homt/’ 
sum, devised all his manors, &c. (except certain locally 
described estates therein mentioned), to his brother 
H. in fee, and gave him all the residue of his personal 
estate, and made him his executor ; and H. subse* 
quently, by his will, gave all his estates by local 
descriptions to certain ust^s therein mentioned, and all 
his moneys, securities for money, goods, chattels, and 
personal estate, not before disposed of, to his (‘xecutors, 
for certain trusts mentioned in his will ; the heir-at- 
law of Lord Bath ha\ing filed his bill to have the 
money laid out in land, Lord Thurlow dismissed such 
bill, saviner : Where a sum of money is in the hands M.>ney im- 

i J ^ l)reM«a with 

of one without any other use but for himself, it will real ui«« 

*‘be money, and the heir cannot claim. Receinng 
“the money from the trustees, would be sufficient ; 

Lord Bath did receive it; he had it in hts hands' 

Lord Thurlow ’s demsion was affirmed in the House of 
Lords (y) ; and Lord Eldon, commenting on it, says, 

“ It went no further than this, that if the property 
“ was at home in the possession of the person under 
“ whom the heir and the executor both claimed, the 
* * heir could not take it j but if it stood out in a third 
“ person, he possibly might ; and the question in such 
“ latter case would be simply whether the money was 
“ ai honu (2).” 

Apparently the ^1500 mentioned in the case of**‘ 

Chichester v. Bicherstaff (a\ which Sir Charles Bicker- ou , 

.7 r» partilkl Intcreit 

staff covenanted to pay, would be deemed “ fiome guodAmib* 


(*) I Bro. C. C. 223. 

(y) 7 Bro. l\ C. ToidL Ed. 531a 
(f) WAddaU r. Partridge^ S V««. 235. 
(«) Supra. 
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within the meaning of that phrase as used by Lord 
Eldon in the last mentioned case of Pvltency v. 
Darlington f so that that sum, as well as the ;^I500 
which Sir John Chichester was to advance, would go to 
Sir John's personal representatives — no one having (in 
the events which had there happened) any interest in 
it excepting only Sir John himself. But any interest 
outstanding in any one else, entitling him or her to 
have the money actually invested in land, will prevent 
its being at honu^' and will therefore prevent a re- 
conversion by operation of law in favour of the person 
(or of his personal representatives) who, but for such 
outstanding interest, would be absolutely and solely 
entitled. Thus, in Walrond v. Rosslyn (h\ where 
money was directed to be invested in land to be 
settled in strict settlement and with the usual legal 
jointures, and all the limitations centn'd in A, be- 
fore the actual conversion was effected — Lady J. 
W, only being entitled to have a legal jointure, 
upon A.’s death, it was held that there had been no 
reconversion, but that the money remained impressc^d 
with the charai ter of land, and therefore went to the 
real representatives of A., by reason of (and of course 
subject to) the outstanding jointure. 


(6) 11 Ch. Div. 64a 
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CUAITER XI. 

ELECTIOX. 

The doctrine of election in equity originates in two Election 
inconsistent alternative donations or benefits, the one 
of which the pretending donor has no |K)wor to make, 
w'ithout at least the assent of the donee of the other 
benefit. In this duality of gifts, or pretended gifts, 
there is an intention, which may be express, but which 
is more often implied, that the one gift shall be a sub- 
stitute for the other, and shall take effect only if the 
donee thereof permits the other gift to also take effect, 
substantially in the manner and to the extent intended 
by the donor. The }>ermitting donee has the right to 
choose ; whence this head of equity is commonly called 
election. 

The fomidation of the doctrine is the intention 
the author of the instrument; an intention which, 
extending to the w’hole disposition, is frustrated by 
the failure of any part ; and its characteristic is, that, doctrine, 
by an equitable arrangement, effect is given to a dona- 
tion of that which is not the property of the donor ; a 
valid gift in terms absolute, being qualified by refer- 
ence to a distinct clause, which, though inoperative as 
a conveyance, affords authentic evidence of intention. 

The intention being assumed, the conscience of the 
donee is affected by the condition, w’hether express or 
implied, and although destitute of legal validity, 
annexed to the benefit proposed to him. To accept 
the benefit while he declines the burden is to froatjate 
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dtrivtd from 
th« civil U«r. 


Two coortet 


the intention of the donor (a). To illustrate this 
application of the doctrine, suppose A. by vrill or deed 
gives {i.e. affects or purports to give) to B. property 
belonging to C., and by the same instrument gives 
other property belonging to himself to C., a court 
of equity will hold C. to be entitled to the gift made 
to him by A., only upon the implied condition of his 
(C/b) conforming with all the provisions of the instru- 
ment, by renouncing the right to his own property in 
favour of B. ; he must consequently make his choice, 
or, as it is technically termed, ho is put to his election, 
to take either under or against the instrument. 

The doctrine of election, in common with many 
other doctrines of our courts of equity, appears to be 
derived from the civil law, or at all evtmts to be not 
without its analogy in that law. For, in Roman law, 
a bcjquest of property which the testator knew to 
belong to another was not void ; but a bequest on 
the ('rroneous supposition that the subject belonged 
to the testator, w^as, it seems, invalid {h). In the 
latter respect, the Roman law is different from the 
English law ; for by the English law (which dislikes 
those fruitless and im^^ossible inquiries wdth which 
the civil law abounded), whether the donor knew or 
not that the property he assumed to deal with was 
his own or not, if he has advisedly assumed to give 
it, then and in either case it is held that the donee 
is put to his election (r). 

In the case already put, of A. giving to B, pro- 
perty belonging to C., and by the same instrument 
giving to C. other property belonging to A. himself, 
C. has two courses open to him to choose or to elect 
between, — 

(•) Not* to DUUm T. l 8w. 395. 

( 4 ) B«« locta. ii. 14, i. 

(c) Wiliilffr ITeMcr, 2 Ym, 370: ft&d tee 
Be&H, s6 Oh. DW. 35S, 
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Either, istly, C. may elect to take under the in- (t.) Eltciiow 
strument, and consequently to conform to all its pro- 
visions ; and in such case no difficulty arises, as B. 
will take C/s property, and C. will take the property 
given to him by A, 

Or, 2 dly, C. may elect against the instrument, in M Kl*cUon’ 
which case the question arises, — Does C., by refusing 
to conform to the terms of the instrument, whoUy 
forfeit his claim to the benefit intended to lx> conferred 
on him by that instrument, or does he forfeit only so 
much of that benefit under the instrument as is neces- 
sary to compensate B. for the disap]>ointment ho has 
suffered by C.’s election against the instrument ? 

To illustrate by a simple case. Suppose A., the ^U^**™**^^*“ 
testator, gives to B. a family estate belonging to C., oom^rSfttion 
worth £20,000 in the market, and by tht‘ same will 
gives to C. a legacy of ;^30,000 of his (A.’s) 
property. C. is unwilling to part with his family ngaintt the 
estate, and therefore elects against the instrument. 

It has been held that, in such a case, viz., the election 
against the instrument, the principle of com]>en 8 ation, 
and not that of forfeiture, is to govern. In the case 
pnt, therefore, C. will retain his family estate and 
will also receive 10,000, portion of Lis legacy of 
;^3 0,000, leaving to B. 20,000, other ]X)rtion of 
the legacy of ;£^30,000, to compensate him for the 
value of the estate of which he has been disappointed 
by C .*8 election against the instrument. The con- 
clusion from all the cases is summed up by Mr. 

Swanston in his note to Grefian v. Haward (d) as 
follows : — 

1 st, That in the event of election to take against 


(il) 1 Swmnst. 433 ; ••• ftlio Bosftrt ▼. Jamea^ 3 Ch. Piv’. 68S ; Piekera- 
fm T. Modlgtr, 5 uL IMt. 163 ; And CapendUk w, Daera^ 31 Ch. Div. 
466. 
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the instrument, courts of equity assume jurisdiction 
to sequester the benefits intended for the refractory 
donee, in order to secure competisation to those whom 
his election disappoints. 

2d, 'rhat the surplus, after compensation, does not 
devolve, as undisposed of, but is restored to the donee, 
the purpose? being satisfied for which alone the court 
controlled his legal right. 


Ko election 
proper in 
OMM where 
the teeintor 
two 
of 

hit owm pro- 
))erty in the 
ttme inatru* 
inent. 


It may be useful to warn the student carefully to 
discriminate this class of cases where a person disposes 
of that which is not hu own, and confers on the real 
owner of that property some other b(m(‘fits, from another 
apparently similar but in ri*ality dissimilar class of 
cases, where a testator makes two or more separate 
devises or Ix^quests of his ow/i property in the same 
instrument. In this latter case, the gifts, whether 
beneiicial or ont»rous, b(*ing both of them the property 
of the donor, the donet? may take what is bomjficial and 
reject what is onerous, unless it appear on the will that 
it was the iutention of the testator to make the accept- 
ance of the burden a condition of the benefit (e) ; but 
this class of coses does not fall properly within the 
equitable doctrine of election, and the student should 
accordingly wholly dismiss it from his mind. 


Tb«pf muit be As the doctrine of election depends on the principle 
which eowDeu- of Compensation, it follows that that doctrine will not 
^ ^ applicable where tJiere is no fund from which com- 
tome property pensation can be made. Or, speaking more accurately 
ofXottoreown. plainly, the doctrine of election only properly 

arises where the donor, or pretending donor, really 
puts into his gifts, or pretended gifts, or some or one 


(r) IfafTTH T, i J. 4 H. 13; Guikrit v. ffWrowi, 22 Cb. 

S 73 1 ^ 9 ^ V* OUdst 9 m€^ 30 Ob. Div. 614. And ootnporw i/cudbiiif 
T. 13 Cb. Bhr. 470; and dittiiif. /Me v, Cbb ua rfy , 33 Cb. 

Div. 408. 
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of them, sovie pmperty that actwUly is his omi, at the 
same time that he afiects to give away the property 
of others. This will come out clearly upon contrast* 
ing the two next following cases : — 


Firstly, in the cast* of DrUtotcw ( /*), decided 

in 1/94, it api>eared that a father luul the power of of aonornot^ 
appointing certain moneys or stoc^k (i»6ooo South Sea 7 ro*”fty of 
stock) among his cliildreii, and that tin* ap|)ointment« 
funds in question wert' given to the chikln*n in default 
of a]){K)iutuient by the father ; it aXm ap]K*ared that 
the father by liis will apj>ointetl |X)rtion of the funds to 
his children (tln^ proper appoint<*e8), and the remain- 
ing pfu*t thertjof to X., Y., and Z. (who, as not being 
children, were improper a])|K)intt*es) ; and it also ap- 
peai'ed that the father did not in or by his will give 
any propt*rty of his own to the children. I'he court 
held that the children might keep tlndr ap]K>inted 
shares, and also take (as in defaulty of appointment) 
the shares appointed to X., Y., and Z.; and that, in 
fact, the childrt‘n vvere not bound to elect, “ The 
** doctrine of election,*’ said the Ij<:>rd Chancellor, “ never 
“ can bt* applied, but where, if an election is made con- 
traiy to the will, the inb^ost that would pass by the 
will can be laid hold of to c^)mpensab‘ for what is 
“ taken away ; therefore, in all castss, therf3 must be 
“ some free disposable pro|>erty given to the person, 
wrhich can be made a com|)ensatiou for wdiat the 
“ testator takes away. That cannot apply to this case, 

** where no part of his projXTty is comprised in the 
“ wdll but that which ho had power to distribute.^' 

On tlie other hand, in the case of Wkisiler v. U^ehstcr 
(y), also decidt^l in 1 794, it appeared that a father 
had the power of appointing certain moneys (£$000) 

^,1,0 

(/) 2 VeM. Jr. 3^. /« re P**wfer'§ Trusts^ 27 lUmv, 362 ; 

and cfUiin^ In re WJuaileyf Smith v. Sf*eneer, 27 Cb, Viv, 606; In re 
VttrdoH*g TruMtf 28 Cb. Div. 124; 31 Ch. Div. 275. 

(g) 2 Ytn, 367 ; and mst In re Srookhank, Beauderk t. Jametf 34 Cb. 

16a 

Q 
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among bis children, and that the appointment-fnnds 
in question were given to his children in default of 
appointment by the father ; it also appeared that the 
fatbe^r by his will appointed portion of the funds to 
his children (the proper appointees), and the remaining 
])art. thereof to X., Y., and Z. (who, as not being 
children, were improper appointees) ; but it also 
appeared that the father in and by his will gave also 
certain property of his own to the children. The 
court held that the children were bound to elect, 
kee])ing (if they chose) their appointed shares and the 
other l>en(^fit8 given to tluim in the will, and in that 
case not interfe^ring with the shares improperly ap- 
|K)intod to X., y., and Z. ; or else taking (if they 
chose*') the entire appointnu'iit-fund to themselves, and 
out of the other lienefits given to them by the will 
compensating X., Y., and Z. for the value of the shares 
impit)|>erly apiiointtxl. 

Eltciioft untlef Considerable difficulty often attaches to cases of 
election when complicated, as the two lastly before 
stated cases were, with special powers of appointment, 
and it becomes necessary therefore to consider with 
some particularity of detail the following group of 
election easels, that is to say — 

of eket ion under the execution of powers, 

StfetSt^olr* *** ) Where, under a special power, an express ap- 

|K)intment is mode to a stranger to the power, which 
is thon^fore void, and a benefit is conferred by the 
same instrument upon a person entitled in default of 
appointment, the latter will be put to his election, 
llius, ** Where a man having a power to appoint to A. 
“ a fund, which in default of appointment is given to 
** B., exercises the power in favour of C,, and gives 
** other benefits to B., although the execution of the 
** power is merely void, yet if B. will accept the gifts 
** to him, he must convey the estate to C« according to 
the aiqpointment*" 
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It been Bometimes stated that where the donee (a.) 
of a power by the same instrument appoints to a 
stranger, and confers benefits out of his own property 
upon an object of the power, the latter will be put to pmparly ao 
his election (h ) ; but in such a case the jierson who 
is the object of the power (not bc*ing jilso the person 
entith*d in default of appoLutnient) cannot with pro- 
priety bo said to Ix^ put to his election ; if he is 

also the person entitled in default. For, in order to 
raise a case of election, two circumstances must concur, 
that is to say, firstly, property which b<dong8 to one 
person (A.) must l)e given to another person by the 
testator ; and secondly, the testator must at the same 
time give to A. pro]X'rty of his (the testator’s) own ; 
and it is where both these circumstances concur that A. 
is put to his election. Suppose then that A. is the 
object of the power, H. the person entitled in default 
of appointment to A., and X. is the person in whose 
favour the appointment is actually made. The appoint- 
ment in favour of X. is clearly a bad appointment, 
and therefore the proi>erty would jmss to B. as in 
default of apjx)intment ; and if the testator has con- 
ferred any benefits on B., he (B.) will be put to his 
election. But no property which belonr/s to A. has 
been given to X. ; for A. is but a volunteer as regards 
the donee of the ]X)wer, and until the donee has exer- 
cised his power over the fund in favour of A., it 
is not A.'s property ; therefore, it is clear that an 
essential element to raise election as against A. is 
wanting, scil. no part of A.’s property has been given 
to another. But if A. had been both the object of 
the power and the person entitled to the fund in 
default (t.e., if in the case put, A. and B. were the 
same individual), he would, if be had received any 
benefits from the donee of the power, be put to his 
election, not as A., the object of the power, but as B., 


( 4 ) ilifgtffa T. Ismb^ 14 4S1 ; t L. C. 
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BttlllMtMne tke p€r$(m entitled in default of appointment (i). The 
thittf Btudent will, however, observe that in the case supposed 

of A. and B. being different persons, if A. gets any 
portion of the appointment-fund by any appointment 
thereof to him, he will be simply thankful for it and 
say nothing about what is appointed to X. ; and if in 
addition A. gets also some pro]>erty of the testator’s 
own, he will simply be more thankful (in fact, A. will 
in such a case l>o doubly thankful), and again will say 
nothing about what is appointc?d to X. And that is 
all that is meant when it is said that the person 
entitled under the power, or as an object of the 
power, is not put to his election. 

V. (h.) It has been decided that where there is an 

»i,. “absolute ap|K)inlnumt by will in favour of a proper 
“ object of the jK)wer, and the a])i)ointment is followed 
^ntijnodify- by atUniipts to modify thi* interest so ap]K)inted, in a 
- “ manner which the law will not allow (r.//., by attempts 
acU 4 4 evade th(» rule against ]wrpetuiiies) (A), the court 
“ reads the will as if all tin' passiiges in which such 
“ attempts are made vcoro 8wc])t out of it, for all intents 
“ and purjiosf's ; ” i.c., not only so far as tht'y attempt 
to regulatt^ the quantum of interest to ho enjoyed by 
the apiX)inbH> in the si'ttled property, but also so far 
as they might otherwise have Ihvu relied uj)on as 
(t.) When ttioh raising a case of election (/). On the other hand, 

attempted moiUtications art^i in themstdves mch 
^ laineill in ordinan/ allow, and are also 
sufficiently clear and imperative, amounting in sub- 
stance to the creation of a trust or to a direct gift, 
then the question of election would arise, and would 
have to be answered ujx)n the principles already ex- 
plained. In other wonls, to cite the words of the 

(i) %kUtUr V, 2 Vm, 367. 

(it) EWufiNi T, Iim0, L. R. S Eq. 16$ ; In rt Hirrrm'# Truttip 26 
Ch. Dit. S08. 

{/) EWrN^ WnUridgtf Jolitia 6> 



ELlCnOK. 




Master of the Rolls in Blaclxl v. Lamb (m), ‘ 

** question resolves itself into tins, whether these words” 
(meaning the iwcaton^ words in which it was 
attempted to modify the iuteix'sts appoiuWd to the 
childnm) amount to a ilin^ct apjjoiutinent in favour 
“ of the graudchildnui. If th<‘y do anioimt to such an 
** appointment, then? is not, I thiuk^ any doubt but 
“ that a case of election is raised. JUit if not, then 
** no cast? of (‘lection will arise.'* And tin* judge w’as 
of opinion in that case that the precatory words did 
in fact amount to a trust. 

Accordingly ♦ where then? is a clause of forftdiurt^ 
of the legacies on non-compliance with any such 
attempted nnxlification of the ap}K>inted inti'rests, a 
case of election would 1x3 raised (/*)» assuming that the 
other conditions r(*c|uiRite for raising a cim^ of election 
'were pn^sent. And in a case of v. HVii/c (o), 

where A. had under his marriage settli^nn nt ]K)wer to 
appoint the settlcHl her(*dit aments to the children of 
his first marriage, and such childnm w(*n* entitled 
thereto in default of ap{)oiiitment ; and by his will A. 
gave the said setth*(l lier('ditain(*nts to a H(jn of liis by 
the first marriag<*, but pur|X)rt(.‘d to subject the dt^vise 
to a certain charge in favour of his children by a 
second marriage as wt ll as in favour of his other 
children by the first marriag(% and in and by his will 
he also devised certain property of his (the testator’s) 
own to the son, subject to the like charge, — ^The 
court held that the son was put to his election; in 
other words, that the charge purporting to be created 
on the settled property appointed to the son, although 
not valid in se so far as it regarded the children of 
the second marriage, was good (or the effect thereof 

(«) 14 Be*v. 482 ; iuj 4 (»^ the judgment of Jatnen, V.C., in 
WoOaitian r. £inff, L. R. 8 Eq. 165. 

(») Kwjf t, King^ 15 If. Ch* R. 479 ; BoughUn ▼. BoughUm, 2 Vee. 
Sr. 12. 

(o) 22 Ch. IHt. 555 ; Mod dieting. fMridget John*. 63. 
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would be accomplished) by virtue of the doctrine of 
election. 


ltd Questions of election sometimes arise where either 
"of^ro. I'll® disposing party is without capacity to dispose, or 
the instrument of disposition is ineffectual for the 
ruiflng or not' purpose ; and some few of these cases require to be 

olocHoii. . • j 

mentioned : — 


(a,) lofancy. (it.) Infancy , — No case of election was ever raised 
where there was a want of capacity to dt^vise real 
estate by reason of infancy. Thus, under the old 
law, where an infant whose will was valid as to pcr- 
Bonalty, but invalid as to n*alty, gave a legacy to his 
heir-at-law and devised rt»al estate to another person, 
the heir-at-law would not have l>eeu obliged to elect 
between the legacy and the real (‘state, which de- 
scended to him in consequtmc^^ of the invalidity of 
the devist' ; hc^ might have taken both (/>); that is to 
say, he might have kept the rt'al estate coming to 
him by descent in spite of the will, and also have 
taken the personal estate coming to him under the 
will. 

Oomturo. (h,) Coverture , — Nor would a case of election arise 
if there was a want of capacity to make a wdll arising 
from coverture. Thus, where a feme covert made a 
valid ap{>ointment by will to her husband under a 
power, and also l)equeathed to another person i>ersonal 
estate (not l>eing her own 8e|>arate estat(>) to which 
the power did not extend, the husband was not put 
to his election, but was held to be entitled to the 
benefit appointed to him under the power, and also 
to the property inefrectually bequeath^ by his wife, 
to which latter he was entitl^ywn mariti (q). And the 


ip) Bm/U r. 3 Atk. 69$, i Sr. 398 ; 1 Viet c a6, 

\%) Bkk V* OMi., 9 Vfii. 369. 



KLECnOK. 


U7 


role ifi the same where the will is valid at the time 
of execution, but afterwards l^ecomes in part inope- 
rative (r). 


(a. and Infancy and coirrtun cnmhintd * — In the <*< ftnd6,)l«* 
recent case of In re Vardons TnisU (^), where a ft*male cov^riur* 
had married during infancy and by her marriage ®**'**'*^”**** 
settlement pro|KTty was stdtled ujxm Iut for her life 
to her separate use without ]K>wer of anticipation ; and 
she thiTeby covenantetl to st^ttle her future property; 
and where afterwanls during the coverture she b^M'amo 
entitled to certain property under th(» will of her 
brother, and i‘lected not to bound by her covenant 
made during infancy, — Kay, el., held that sh(i was, as 
a consequence of her (dection, obliginl to jx*rniit her 
separate life estate under the Betthmjent to Ik> im- 
pounded towards compensating the Ketll(‘ment for the 
future projK»rty so actjuired by tin* female and lost to 
the settlement, and that the restraint on anticipation 
was no obstacle to the im|>ounding of tho separate 
income, for that the doc’trine of election re<|iiirt*s not 
that the person electing to take against the instrument 
shall be nnijiuired to assign, but that she shall not bo 
permitted to take, the Inmefit given to her thereunder. 

But the Court of Apjxjal reversed that decision {t)^ 
and held (in effect) that the restraint on anticipation 
created bv the settlement was a circumstance on the 
face of the settlement itself which excluded the ap- 
plication of the doctrine of election thereto ; although 
but for that circumstance the case was one for the 
married woman’s election. 


(c.) Previous to the Wills Act, i Viet, c. 26, where ) WIIU 
a testator, by a will not properly attested for the devise c. * 


(r) BlttieUock r. {frindte^ Ij. K. 7 Eq. 215. 

(i) 2S Ch. Div. 124, following WiU^gktjf r. MiddleUm^ 2 J. k H. 
344 , Mid dwapproving Smith t* hmctu^ iS Ql Pit. 531 ; sad In re 
iriiiwCfiy, 37 Ch. Piv. 606. 

(f) In re TmrdotCt TrmtU^ 31 Cb. Pir. 375. 
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of freeholds, but sufficient to pass personal estate, de- 
vised freehold estates away from the heir, and gave 
Will not him a legacy, the question arose whether the heir- 
pr^rly nt. obliged to elect between the legacy and the 

freehold estate, which descended to him in consequence 
of the devise away from him being inoperative ; and it 
was clearly settled that he wwild not be obliged to 
elect (w), unless the legacy were given to him wnth an 
express condition that if lie disputed or did not comply 
with the w’hole of the will, be should forfeit all benefit 
under it (v). On the other hand, if the will w’as properly 
[hb.) Will pro- attested for the devise of freehold estates, and the tes- 
l>erly aitetteil. att^mipted to thereby dispose of aftcr-^mr chased 

lands, which previous to the Wills Act, i Viet. c. 26, 
he could not (‘ffectually do. ihen the heir taking any 
personal estate under the will was l)oimd to elect 
between that personal estate and such after-purchased 
lands so ineffectually attempted to lx* disposed away 
from him (>). 


M,)BlwiUm (d,) Whore the Dower Act (3 cSr 4 Will. IV. c. 105) 
<iid not apply, that is, in the covse of all widows married 
r or before the ist Januarv 18^4, a widow might at 
In equity, law be put to her election bv express words between 
wottfiorufirct- her dower and a gift conferred on her (?/). In equity 

her election between dower and a 
gift conferri'd on her, by ntanifest (i.r., necessary) im- 
plication, demonstrating the intention of the donor to 
exclude her from her legal right to dower ; but this 
intention would not I>e implied unless the instrument 
to contained provisions essentially inconsistent ’with the 
assertion of her right to dower. The question there- 
fore was, — What was a gift essentially inconsistent 
assertion of that right? It had been long 


(k) Sheddtm r. (tvodneh, 8 V«ni. 481. 

(r) V. ikm^kUn, a Sr. 12. 

(jt) Sckrttdi^ V. Sekr^er, Kiit, 57S : SiifftUa'a Cooebe Vkw, 127. 
(jr) Notdip V. 2 
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settled, that a devise bv a testator to Iuh widow of 

•> 

part of the lands of which she was dowablo, was not 
essentially inconsistent with her claim to dower out of 
the remainder (c) ; and that a devise of lands (out of 
which the widow was dowable) on (rv^t for $ali% was 
not ossentiallv inconsistent with her claim to dower 
out of those lands, even though the inten*st of a part 
of the proceeds of the sale was given to her {a ) ; nor 
would a mere gift of an annuity to the testator’s widow, 
although charged on all the testator’s property, have 
been essentially inconsistent with her right to dfiwer 
(b). But the provisions wdiich w'ere generally held to 
be essentiallv inconsistent with the widow's riifht to 
dower, were prr»visions whicli prescnlK‘d to the devist^es 
a certain rnr»de of enjoyment which necessitated their 
having the entirety f»f the propert}’. Thus, in Butcher 
v. (r), whiTC the testator, having devi.Siul a free- 

hold farm, containing alx)ut 136 acres, to trust<‘es and 
their heirs, during the minf)rity of his daughter, direcU‘d 
them to earn/ (rn the htsiwss of the fnrm^ ttr hi it on 
lease, (hirinff the (latojhiers viinority^ and the t(‘Htator 
devised otljer lands to his widow' for her life, and also 
gave her specific and p’Cimiary legaci(*s, it was held 
that the widow- was ])ut to her election. Sir Jolm 
Leach, y.C., saying. *' The testator’s plain intention is 
that the trustees should, for the Ixmefit of Ins daughter, 
** have authority to continue his business in the entire 
“ farm whicli he himself occupied, consisting of about 
**136 acres, and this intention must be diHappoinb*d if 
“ the w'idow could have assigned to her a third part, of 
“ this land ” (jt). 

Under the recent Dower Act (where that Art. applies). 


(?) Latrrtnr/ x. Latrrtnct, 2 Vera. 365. 

(a) £Uit V, Zetpis, 3 Hare, ;;xo. 

(h) V. HUdick, 2 V. Ic C. C- C. 19, 

(«) 5 Mad, 61. 

(a) Miatl t. Brain, 4 3 Cad. 1 19 ; Birmingham r. Kirwan, 2 Seb. k 
It. 444. 
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any gift of the character above exemplified, made by a 
testator to his widow, would defeat the widow’s dower 
altogether (e), without ^ving her any option to elect ; 
and generally under that Act, the widow’s dower is 
of too fragile and defeasible a character to raise any 
question of election. 

When a testator having real estate in both 
England and Scotland makes an English will devising 
his lands in both countries (in effect) to his children, 
and the will not being operative as regards the lands 
in Scotland, the (‘Idest son bc^comes (strictly speaking) 
entitled tht^reto as the testator’s heir-at-law, the courts 
have held that the eldest son is put to his election 
between the operativ<^ devises and bequests to him 
con tainted in the will and the real estate in Scotland 
coming to him by descent (/). So also, wh(*n a tes- 
tator was possessed of rt'al estates in England and of 
other real estates in the island of St. Kitts, and by a 
will duly atU*sted for the real estates in England (but 
which was inoperative by the law of St. Kitts for the 
real estates in St. Kitts) devised both his real estates in 
England and in St. Kitts to his heir-at-law for life, the 
court held that the heir-at-law was put to his election 

(/.) Somewhat connected with this group of cases 
are such cases os the following, namely : — A. B. is 
entitled to a fee-simple estate, and C. D. by his will 
gives A. Ik’s estate to E. F., and gives to A B. property 
of the testator’s own, and also gives to G. H. other 
property of the testator’s own ; then the testator dies, 
and A. B. elects against the will and afterwards dies, 
leanng 6. U. his heir-at-law or universal devisee. 
The question in such a case is whether G. H. becoming 

(<*) 3 a 4 Will, IV, c. 105, «. 9 ; Tkomiu v. 34 Cb, Div. 

166. 

(/) OrrtU Y. Orrttl, L. It 6 Cb. App. 30a, following Brodk y. jBorfy, 
a V. a B. i»7. 

(g) Jhmmr y. L. K. a £q. 834. 
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derivatively entitled under A. B. is bound to elect, A. 

B. having already elected as aforesaid ; and the courts 
have held that he is not. In like manner, if a wife 
elected against the will of a testator to kwp her own 
estate-tail, her husband would not lose his curtesy in 
such estate, merely because ho took the bt»nelits given 
to him by the same will out of the testator's own 
property (//), for the curtesy is a mere incident to the 
estate-tail of the wift* (<). But where the derivation or 
devolution of iuton^st happcms Ix^fore the original donee 
(who is called ujion to elect) has eh*cted, the person or 
persons claiming through him are bound to eU^ct (A) ; 
and for tliis purpose the titles of residDar}" legatees 
and of next of kin are to hii regarded as one title (/). 

And sjx'aking generally, in all cases whatsoever, in Th« inUntion 

3 , . /• 1 1* At i of thfl t«it*tor 

oixier to raise a case of election, there must a])])ear on „ toUwugbt 
the will or instrument itself a clear intention on the 
part of the testator to dispose of that which is not 
his own, although (as wo have seen) it is immaterial 
whether he knew the pro]x*rty not to W his own, or 
by mistake conceived it to be his own ; if the intention 
in either case appears clearly, his disjiositioii will be 
sufficient to raise a case of election (///), there* beJng 
present of course the other requisites as above defined. 

On the other hand, if the intention does not clearly 
appear on the face of the wdll, but the ivords appear- 
ing to show' the intention are cajmble of being other- 
wise satisfied, then there will arise no case for election. 
Accordingly, where the testator devises an estate in wii«re ib« 
which he has a limited interest at law, the court will ^^^***^ 
lean, as far as possible, to a construction which would 
make him deal only with the? interest to which he was tavegivea 


(k) Cavan r, Paltemey, zVea. 544 ; 3 Ve». 
(i) GrUdl V. Swinhoe^ L. R. 7 Kq. 291. 

(k) Cooper v. Cooper^ L. K. 7 H. I4. 53. 

(i) Cooper V. Cooper, aupnu 

{m) St^kene v. Stepkens, 1 De 0 . & J. 6a ; 

*99. 


Wdbp T. Wdhif, 2 V. If a 
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entitled, and not with that over which he had no 

disposing power, inasmuch as every testator must, 

be taken to “have intended to dispose 

“only of what he had power to dispose of; and, in 
« 

“ ordt»r to raise a case of election, it must be clear 
“ that there was an intention on the part of the 
“ testator to dispose of what he had not the right 
“or power to dispose” (71). This principle is illus- 
trated by the contrast afforded by the two following 
cases, namely: — 

In Shultlf'worth v. Greaves (o), the wife of F. S. 
was the only child of A., w-ho was entitled to certain 
shares in the Nottingham Canab which shares upon 
A.’k death were transferr(*d into the nam(‘s of “ F. S. 
and wdfe,” the wife liaving bei'U hiT father’s adminis- 
tratrix. F. S. was afterwanls, until liis death, treated 
by the canal company as ])roprit*tor of lht‘ sliares, and 
received tht' dividends upon them, and was elected 
to be, and also ac^ted os, a menibt'r of a coiumitteo 
which, ])y the Comj)any’s Act of Parliaimuit, was 
requirt'd to consist of proprietors of two or more 
shares. F. S. by his will k^queathed what he called 
“all my shares in the Nottingham (.'anal Navigation,” 
and all his ]K‘rsonal estate to tni 8 b‘(*s, in trust for 
his >vif(' for life, remainder over to his brothers and 
sisters absolutely. The testator had no such caual 
shares at all, unless thost> so transferred into the names 
of his wife and himself should be considered his. 
JSTf’A/, that the words of the wuil amounted to a be- 
quest of the particular shares before mentioned, and 
that the widow was bound to elect. 

On the other hand, in Duminer v. PiteJier (p), by 
the testator’s will “ he beipieathed the rents of his 


My. k Cr. 
Mi.aK 
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leasehold houses, and the interest of idl his funded 
“ property or estate/* upon trust for his wife for life, 
and after her decease, on trust to j>ay dm^rs legacies 
of stock. The testator ha<l, in fact, no funded pro- 
perty at the date of bis will ; but there was at that 
date funded property standing in the joint nanjes 
of himself and his wife. After his death, the wife 
claimed, by sunivorship, the fundtHl proj>erty standing 
in the names of her hnslmnd and herself. It was 
contended that, as she took benefits under the will, 
she ought to lx* put to her election lx?twet»n thos<5 
benefits and the funded projx'rty. It was lu'ld, how- 
ever, that the widow ought not to lx> ])ut to her 
election; that she took the stock by survivorship, and 
that the testator not harming ejynssed on ihf face of the 
will any intention to treat the stock in yue-ation as his 
oxeny no rpieslion of el(*ction arose (7). 

And to the same effect is th<^ case of Nona v, A>v#v 
Mordaunt (r), where the t(*stator was entitled in fee- 
tail to Greenocre, and in fee-simple to Blaekacre, and 
died leaving thrive daughters his tx)-lieire.s8e.s ; and 
by his will he had given Gre<*nacre to the eldest 
daughter, and Blackacnj <*(jually lx*fwf*en the two 
other daughters, upon an expn*ss condition that they 
should confirm the devise of Greenacre to the eldest 
daughter; — In that case, the court held that the two 
younger daughters were put to their election; and 
this decision would be followed even where there 
was no such express condition, for a condition to the 
like effect would be implied ; also, although the pro- 
perty in which the testator has an estate tail is not 
specifically mentioned, the courts have held the tes- 
tator’s intention to dispose of it to be sufficiently 
evidenced on the will itself by the use of such general 

Se0 Uttitbe w, Peters, 4 K. 4 c J. 437. 

(r) a Vern, 581. 
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woids of devise as ^‘all my real estates” or ‘‘all the 
lands occupied by me,” notwithstanding that he had 
also fee-sixnplo estates to which these words were 
applicable 

But it must never be forgotten that parol evidence, 

evidence dehors the will, is not admissible for the 
ttdi iidmiMtbia purpose of showing, in order to raise a case of election, 
that a ti*8tator, considering property to bo his own 
•iMtion. which did not actually belong to him, intended to 

comprise it in a gcmeral devise or bequest. Tims, in 
Clemcntsan v. Gandy (t), where parol evidence was 
tendered for the purpose of showing that the testatrix 
intended to pass, under a general bequest, certain 
pro]>erty in which she had only a life- interest, suppos- 
ing it to be luT own absolutely, so as to put a legatee 
who had an interest in the property to his election. 
Lord Langdale refused to admit the evidence, observing, 
that “ ihe intention to dispone viusf, in all cases^ appear 
“ hy the mil alone ; and that parol evidence is not to 
“ Ix' resort<*d to except for the purpose of proving facts 
which make intelligible something in the will which, 
“ without the aid of extrinsic evidence, cannot be 
“ understood ” (w). 


of 

•itoUng. 


With regard to the mode of signifying one’s election, 
in cases where a person is required to eh^ct, the same 
observations (without any material change) are applicable 
her*' which wore made above when considering the mode 
of signifying one’s re-conversion. That is to say : — 


Uiioik. 

M9xrM 

wtiitim. 


(a.) As regards inarried 'too men . — Although the 
practice as to their mode of election was somewhat 
fluctuating, an inquiry occasionally being directed 
as to which of tht> two interests was the more 


(#) IImywo<>d T. JPonCrr, B««v. 14. 

h) s 30^ 

(m) V. 1 Ve«. Jr. 0$$ ; Smiik t. 2 Y. C. GL C. 

345 ; ▼. JFhr$ter, 30 B«av. 14. 
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beneficial for them, and they were then required 
to elect within a limited time after the result of the i«dg«d; 
inquiry (v) ; — it was latterly considert'd settled that a aijJSS 
marrii*d woman could elect so as to affect her interest 
in real propi^rty at the least ; and if she desired to do 
so, she signified her election by a dtH'd acknowledged 
(z). In one case wh<‘n' she had pro]X)sed to elect, but 
the deed was not ackno\vledg(»d, it was stated by 
Wood, V.r., that the court, could order a conveyance 
according to the })iirjK»rt of flu* unacknowledged deed, 
upon the ground that the married woman should not 
avail herself of her own fraud (y). rnfortunately, in 
the case of personal estate, a deed acknowledged (scU, 
under Malins’s Act) is not always available ; and whore 
such a deed is required and is not avnilabh*, the 
married woman used to b(*, and is, unable to idect, 
otherwise than under the direction of the court upon 
an inquiry (:). But since tho Married Women’s A* 
Property Act, 1SS2, a married woman may, in all ^uo 
cases to which that Act is appliable, elect like a single ‘ 
woman of full age may do ; that is to say, by ordinaiy^ 
unacknowledged deed; and similarly as regards pro]K*rty 
which is her separate estab* apart from statute. In 
no case, however, is her separate estate which she is 
restrained from anticipating subject to any doctrine of 
election («). 

(b.) As regards infants, — ^The practice is not quite (a.) 
uniform, being of course adapted to the necessities tTn 
of the case. Thus in StreatfieM v. Streatfield (h), the J 

— rtf* , 

(r) Daris v. Pagf, 9 Ves. 350 ; v. Toventend^ 2 Vcm, Jr. 693 ; 

Wilder T. PigoU^ 22 Ch. Dir. 263. 

(;t) 3 & 4 \Vill. IV. c. 74, n, 77. 

(y) Barrov ▼. Barrow^ 4 K. 4 c J. 409 ; WUloughfjy v, MiddUUm, 2 
J. k H. 344 ; WUder t. PigoU^ 22 Cb. Dtr. 263. 

(») Cooper V. Cooper, L. R 7 H. L. 53 ; oeo Jn rt Bolin *9 Edattf W, X. 
i 879» 95* 

(«) See In re Vardon *9 TrutU^ 31 Ch. Ditr. 275, rereminp neroe awe 
m reporUd in 28 Ch. Div. 124 ; and aee Smith ▼. Lnem, 18 Ch, l>iT. 

; In rt Wheatley^ 27 Ch. DIt. 606 ; mod Oibton v. Ttuy, 32 Ch. 

Vtr, 361 . 

tUC, 369 . 
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period of election was deferred until the infant became 
of age ; but in other cases there has been a reference 
to inquire what would be most beneficial to the infant 
(c), and the court has elected upon the result of the 
inquiry being certified. 

(r.) Ah regards luriaHcs . — ITie practice is to refer 
it to chambers, to a master in lunacy, or to some referee 
to c(*rtify or report (as occasionally in the case of 
infants) wdiat would be most beneficial to the lunatic, 
and the court has elected upon the result of the inquiry 
being certified. Se-mhle, the court would not defer the 
matter until the lunacy was superseded, unless, per- 
haps, where a supersedeas was in immediate prospect, 
or was in progress. And the jurisdiction extends 
even to lunatics not so found (</). 

Persons compelh‘d to elt^ct are entitled previously 
to ascertain the relative values of the two properties 
between which they are called upon to elect (e ) ; and 
they may file a bill to have, for that ])urpose, all 
necessary accounts taken and iiifpiiries made (/*) ; and 
an election made under a mistake of fact will not be 
binding ; for in all cases of election, the court, while 
it enforces the rule of equity that the party shall not 
avail himself of both his claims, is anxious to secure 
to him the option of either, and not to hold him con- 
cluded by equivocal acts, performed perha])s in igno- 
rance or under a misapprehension of the value of the 
funds {(f). 

Election may be either express, in which case no 


(c) J^iylaml v. ihtddttidcH, 3 Bro. C. C. 2S5 n. ; JiA&itmJUai ▼. 
lANmAom, 13 Jur. nil. 

(d) Wildtr V, supra. 

(f) Jhffnttm V. Bojfntimy i Bro. C C. 44C 

(/) V. MrodJkmrtif 3 Bro. C. C. oS ; Zedk x, Frtnek^ 23 Cb. 

I. 

rdbr f . ffolr, 3 Bra C. C. 255 ; Kidmf Omstmaier^ 12 
13d 
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qaesticm can arise, or it mav be imiiiied. And in the *» 
latter case, considerable difficulty often arises in diHjid- 
ing what acts of acceptance or aapiiesiJenco amount to 
an implied el<*ction ; and this <jui»stion must be det^er- 
mined (like any other question of fact) u|3on the cir- 
cumstances of each particular case, and not on any 
general principles of law. It would Ik* nec(*8fary also, 
at least sometimes, to incjuire into the circumstances 
of the pn^perty against which the election is 8up|x>8ed 
to have been made ; for if a ]mrty, not being callt'd on 
to elect, continues in the receipt of the rents and pro- 
fits of l)Oth pro|>t*rtit*8, such receipt cannot, be c^>nstrued 
into an election to take one and reject tlie other; and 
in like inanm^r, if one of the properties does not yield 
rent to be received, and the party lialile to elect, deals 
with it as his own, as, for instance, by mortgaging it 
(particularly if this be done with the concurrence of 
the party entitled to call for an ^dectiou), such deal- 
ing will be unavailable to prove an actual election as 
against the receipt of the rent of the other property 
(/i) ; and any acts to binding u|X)n a pe*rson must 
be done with the intention of tdecting (i). 

A person who does not elect within tlie time limited, Ele^l 
when a time is limited, will Ik* considen^d os having 
elected to take against the instrument putting him to 
his election (A*), Semhle, 

It is difficult to lay down any rule as to what length ot 
of time will after an election be binding on the party, 
and prevent him from setting up the plea of ignorance* 
of his rights (/). On the one hand, the court will 
not readily hold him concluded by the mere lapse of 

(A) Padbury v. Clarke^ 2 Mac. k G. 298. 

(1) StnUforH v. Powiit J Bali. A: B. 1 ; DUlon r. Parker^ i Swauft. 

38^ 387. 

(A) Decree in Strtatfidd r. Str^Mif^dd^ I Swaiift. 4^7 ; but aee FyUhi 

T. PjfUAe, L. R. 7 £q. 494- 

(f) JUynard t. SpenUt 4 Beav. 103 ; SopwUk ▼. Mattykanf 30 Bear. 
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time ; and on the other hand, it must be remembered 
that a person may by his conduct suffer specific enjoy- 
ment by others until it becomes inequitable to disturb 
the rights that have meanwhile arisen (w?). 


(wi) IHhbUit V, Tibbittg, 19 V08. 663. 
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CHAPTEU XIT. 

rKHFORMANCE. 

The doctrinf* of pf^rformance is })asod ii|>on tbo maxim Equity 
of equity, which irnimtes an iiit<*ntion to fulfil an 
ubli^mtion ; in other words, when a person covenants 
to do an act, and he dot*s some other act of a kind 
applicable to or towanls the performance of his cove- 
nant, he is prc^sumed io hav^<‘ had, when he did such 
other act, the intention of performing his cov(mant. 

There are two classes of cases in which cpiestions of 
performance arise, viz. : — 

1 . Where there is a covenant to purchase and s«*ftle 
lands, and a purchase is in fact made, but no settle- 
ment is made ; and, II. Where there is a covenant to 
have personalty to A., and the covenantor dies intestate, 
and property comes thereby in fact to A. 

I. The first class of cases is exemplified and fully I- ^Wnantto 
considered in Lechmrrr r. Earl of Carlidf (a). Therein! 

Lord Lechmen*, upon his marriage with I^ady Elizabeth 
Howard, daughter of the Earl of Carlisle, covenanted 
to lay out within one year after hia marriage f 6 ooo, 
her portion, and f 24,000 (amounting in the whole to 
>,000) in the purchase of freehold lands in poms- 
in the south part of Great Britain, with the 
consent of the Earl of Carlisle and the Lord Morpeth 
(the trustees), to be settled on Lord Lechmere for life. 


(a) 3 P. Wma 21 1 ; Ca. t Talb. 80. 
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remainder for so much as would amount to £800 a 
year to Lady Lechmere for her jointure, remainder to 
the first and other sons in tail-male, remainder to Lord 
Lechmere his heirs and assigns for ever; and Lord 
LecliTnere also covenanted that until the £30,000 
should be laid out in lauds, the interest thereon should 
be ])aid to the persons entitled to the rents and profits 
of the lands to 1x3 purchast^d. Lord Lechmere was 
seised of some lands in fe(? at the time of his marriage ; 
and aft^er his marriage he purchased some csfaics in fee 
of about ;C500 pcir annum, some estates for livcs^ and 
some reversionary eMates in fee expectant on lives ; and 
he also contracted for the ])urchavSe of some estates in 
fee in possession ; he then ditd intestate without issue, 
and without having miule any settlement of any of 
these estates. Non(3 of the aforesaid purchases or 
contracts were made by Lonl Lechmere with the 
consent of the triisb^es. Ui)on a bill being filed by 
Mr. Lechmert', the heir-at-law of Lord Lechmere, for 
spi'cific performance of the covenant, and to have the 
;^30,000 laid out as thendn agret‘d, it was held by 
Jeykell, M.ll., that he was entitled to specific per- 
formance of such covenant, and that none of the land 
wliich was permitted to descend to the heir was to be 
takt'U as part, performance of the covenant. However, 
Judgment of oil apjieal, Tallx)!, L.C., reversed the decree of the 
Talbot, L,C. gf llolls as to the freehold lands purchased 

and contracted to be purchastd in fee-sunplc in posses^ 
sion after the covenant, though with but part of the 
i^30,000, and left to descend ; and these were declared 
to -go in part ]>erfonnance of the covenant. His Lord- 
ship, after distinguishing and putting aside the question 
of satufactian (b), which he said did not properly fall 
within the case, continued as follows : — “ As to all the 
“ estates purchased prenous/y to ike art ides, there is no 
** colour to say they can be intended in performance of 


(i) WiZoodb ITttooofei, 9 V«ni. 55R. 
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** the articlee ; and as to the lenschold^ for life, and (he 
“ revej^sions m fee cx]>rc(ant on the estates for life, it 
** cannot be taken they were purclias«>d in pursuance 
** of the articles, bt^cause thov could not answer the end 
of them. But as to the other jotrehases {in fee-simjdc 
m possessum), why may they not intended as 
bought with a view to make gooil the artich*s ? Lord 
Lech mere was bound to lay out the money with the 
liking of the trusttvs, hut there was no obligation to 
** lay it out all at once, nor was it hardly ]K)ssihle to 
** meet with such a purchast' as would exactly tally 
with it. J’arts of the lands purchastd are in f*u»- 
‘‘simple in ]>os.se.ssion, in the south part of Great 
** Hritnin, and mar to th' family estate. But it is 
“ said they are not bought with the liking of the 
“trustees. The intention of naming trustees wiis to 
“ prevent unreasonable purchases, and the want of (he 
“ trustees' consent, if the purchases an* agreeable in 
“ other respects, is no reason to hinder why they sliould 
“ not bf‘ bought in pt*rformance of the articles. It is 
“ objected tliat the articles say the land shall be ren- 
veyed imnwliateHy, It is not necessary that every 
“ parcel should be conveyed as soon as bought , but 
“ after the whole wa.s purchased, for it never (X)uld be 
“ intended that there should ]>6 several ^settlements 
“ under the same articles. Whrre a man is under an 
“ obligation to lay out 3 0,000 in land, and he lays 
“ out })art as he can find purchases, which are atUmded 
“ with all material circumstances, it is more natural 
“ to suppose those purchases made with regard to the 
“ covenant than without it. When a man Iks vnder 
“ an oUiyation to do a thiny, it is more natural to ascrihe 
it to the obliyation he lies under than to a voluntary 
mt independent of iJee dbliyationl* 

From the exhaustive judgment above quoted, be- 
sides the principal point for which the case was cited, ^eckmtrs 
we may cemsider four other points in connection with 
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X. Porfomi- 
Mioo may be 
good pro 
(anio. 

0. Previomily 
pttrohiuH»d 
lands do not 
•ount. 


3. Lands imr- 
ol^Asodf if uit' 
tmtiiblc« do 
not count. 


oonsetii to 

WiMlt of, is 
immaterial. 


Covenant to 

settle 

not 

lien 4>ii lands 


this subject as well established ; that is to say : — 
I . Where the lands purchased are of less value than 
the lands covenanted to be purchased and settled, they 
will bo considered as purchased in part performance 
of the covt'uant; 2. Where the covenant points to 
a ftUure purchase of lands, it cannot be presumed that 
lands of wliich the covenantor was already seised at 
the time of the covenant, aescending to his heir, were 
intondf'd iiO be taken in part performance of it; 3. 
It cannot bc^ presumed that property of a different 
nature from that covenanted to be purchased by the 
covenantor was intended as a performance (c) ; 4. 
Althougli by th(5 settlement the consent of the trustee 
is rt'cpiired, still the absence of that consent will not 
prove *nt. th(^ presumption of perfonnance from arising, 
if the otlier circumstances of the purchase are favour- 
able to such presumption ; and so immaterial is the 
abst'iice of the trust ef**s consent, that in the ca.se of 
&nr(h'n V. Sinc(h'n (( 0 , the doctrine of Lrchmcre v. Earl 
of Carllde was extended to a case oven where the 
covenant was to pay money to trustees, to be laid out 
by them^in a purchase of land, and the covenantor 
himself purchased the land, and took a conveyance to 
himself of the fee, and died intestate without having 
mode a settlement. 

It is to be obserwd, that a covenant to settle 
lands generally is a were specialty debt, and will not 
creat^^ a six'cihc lien on the lands aftenvards purchased, 
although the presumption may arise that they were 
purchased by the covenantor, intending them to go in 
performance of the covenant in his marriage articles ; 
and, consei]uentIy, such a covenant will not affect a 
purchaser or mortgagee of the lands even with notice 
(r). But it might be otherwise if the covenant was 

(«) Ptnndl T. Amb. 106. 

(d) 1 Bro. C. C. 5S2. 

) JDeacon r. Smithy 3 Atk. 323. 
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to acquire and settle certain specified lands; and it 
would certainly be otherwise if the covenant was to 
settle sp)ecified lands already acquired by the cove- 
nantor (/). 

It may be well to refer here briefly to a class of Rijfhtof 
cases, occasionally referred to the head of performance, 
but distinguishable therefrom, and dejumding in fact 
upon the rule that the que trust of a fund is 

entitled to follow that fund into any siibjc'ot -matter 
into which it may have been wrongfully converted. In 
the case of Trench v. H(m'%son (7), the trustees of a 
marriage settlement being empowered by it to invest 
the trust funds in freeholds or copyholds c>f inherit- 
ance, with the consent of the husband and wife, 
authorised the husband to purclnise a certain restate as 
an investment of part of the trust funds, and after- 
wards they sold out a sufficient part of those funds 
to pay for the estate, and the husband n^ceived the 
proceeds. The estate was copyhold for lives, and the 
purchase was made without the wdfes consent. It 
was held, nevertheless, that as between tli<? husband 
and the trustees, he must be considered to have pur- 
chased the estate for them. These cases of following 
trust money into land have some resemblance to the 
case of performance properly so called ; but in essen- 
tials they differ materially. In the cas(3 of perform- 
ance, the husband is under an o})Iigation to purchase 
the land, while in the cas<3s of following tnist money, 
the husband is under no such obligation, and therefore 
all turns on the circumstance that the purchase was 
in fact made with trust money, with regard to which 
it is a well-sf^ttled rule that the money may, in most 
cases, be followed into the land in which it is in- 
vested (h). 


if) Momingion v. Ktane, 2 De G. A; J. 292. 

(9) 17 Sim. Ill ; and Taj^ r. Plumtr, 3 Maul, k S«iw. 502. 
tench V. henck^ 10 V«b. 511. 
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IT. The second class of cases in which questions 
of performance arise is exemplified by the covenant 
of a husband to leave his wife a gross sum of money, 
when ho dies intestate, and she becomes entitled 
thereby to a portion of his personal property under 
the Statute of Distributions. The question is whether 
such distributive share is a performance of the cove- 
nant, or whether she can claim both the distributive 
share and the money due imder the covenant; and 
the answer depends on the following distinction, 
namely : — 

I. When the death of the husband occurs at the 
time, or previous to time, when the obligation 
ought, by the terms of the covenant, to bo performed, 
her distributive share will be taken as a performance 
of the covenant, pro tanto or in toto^ according as that 
share is, on the one hand, less than, or, on the other 
hand, ecpial to, or greater than, the sum due under 
the covenant. Thus, in Bland y v. IVidmorc (/), A, 
covenanted, ])reviously to his marriagi*, to leave his 
intended wife £620, The marriage took place, and 
the husband died intestate. The 'wife became en- 
titled to a moiety amounting to more than £620 of 
her husband's ])ersonal property under the Statute of 
Distributions. The liord Chancellor held that this 
was a |)erformance of the covenant, on the following 
ground — that the covenant was to be taken as '>wi 
broken, for the husband hatl left his widow £620 and 
upwards ; that, then^fore, she could not come in first 
as a creditor for the £620 under the covenant, and 
then for a moiety of the surplus under the statute. 
Similarly, in the case of Goldsmid v. Goldsniid (/), 
it was decidt'd, on the authority of Mandy v. TFtrf- 
more^ that where the trusts of a testator’s mil failed, 
and his property became divisible as in case of in- 


(•> a U C. 391. 

1 Swatttt ail. 



PERFORMAKCK. 


265 


testacy, the widow^s distributive share under the 
statute was a performance of the covenant by the 
husband under the marriage articles, that his executors 
should, after his death, pay her a certain sum of 
money. In his judgment, Sir T. Pluuier, M.U., cit- 
ing Gartlishove v. Chalk (A'), says : Where a hus- 
‘‘ band covenants to leave or to pay at his death a 
“ sum of money to a person who, indei^'iidenlly of 
“ that agreement, and by the mere legal relation 
** between them will take a provision, the covenant 
‘‘is to be construed with reference to that. If 
“ the covenant is that the executors of the husband 
“ shall pay to the widow a given sum, and in her 
“ character of widow, created by the same marriage 
“ contract, she in fact obtains from the (‘Xecutor 
“ or administrator that sum, the court is bound to 
consider that as payment under the covenant. Thrsr 
“ are not case.<f of an ordiiutry debt ; duriny the life 
“ of the hushand there in no hrcac.h of the curenant, 
no debt; the covenant is to pay after his death, 
“ and the inquiry is not whether the payment of the 
“ distributive share is a satisfaction, })ut a <iUt*stion 
“ perfectly distinct, whether it is a performance.” , 

2. On the other band, w^hen the df*cease of 
husband occurs after the obligation of the covenant 
has already arisen, or in other words, after a hreaeh 0/ 
svcIl eovenuntf the widow’s distributive share is not 
a performance of the obligation. Thus in Oliver v. 
Brirldand (f), the husband covenanted to pay a simi 
toUhin two years after the marriage, and that if he died 
his executors should pay it. He lived after the tiro 
years and died intestate, leaving a larger sum than 
what he covenanted to pay, to devolve upon his wi 
as her distributive share. The Master of the 


f* V. 

<.crun» ft 
< 

< 


ut) 10 Vim, I. 

(Z) Cited 1 Vea. Sr. 1 ; 3 Atk. 42a 
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held that she was entitled both to the money under 
the covenant and to her distributive share of the 
residue. Here it will be seen that there was a breach 
of the covenant before the death, and that from the 
moment of such breach a debt accrued due to the 
covenantee ; whereas in the first class of cases, the 
obligation to pay did not accrue until the time at 
which the distributive share itself devolved. 


Performance 
dUtingaiMlted 
from iatisfttc- 
tion. 


Finally, it must be observed, that whereas in satis- 
faction the presumption will not hold (at least, in the 
case of creditors) where the thing substituted is less 
beneficial either* in amount, or in certainty, or in 
time of enjoynumt, or otherwise, than the thing con- 
tract ‘d for; in performance the thing done, even 
though less beneficial in amount, certainty, &c., than 
the thing contracted to he done, will, other circum- 
8tanci‘S concurring, be taken as a performance pro 
tanto of the covenant (m). 


(f«)Cus’« note to Blandy v. If'itfmo/Y, i l\ Wru«. 323. 
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CHAPTER XIII. 

SATISFACTION. 

An important distinction exists betwec^n satisfaction 
and performance. Satisfaction, it is true, like ]>or- J 
fonnance, supposes intention; neverthelrss. in satis- 
faction, the thing done is something dilTerent from 
the thing covenanted to Ik* done, and is, in fact, a 
mhstitvic for the thing covtmanted to Ih‘ done; wh(»reas 
in performance, the Uhiitical act which the party con- 
tracted to do is considered to have bt'cn done {a). 

The cases on the doctrine of satisfaction may be 
divided into fonr classes : — 

I. Satisfaction of debts by legacies. 

II. Satisfaction of legjicies by subst*qiient legacies. 

III. Satisfaction of legacies by portions. 

IV. Satisfaction of ^xirtions by legacies. 

I. Satisfaction of debts by legacies, i. of 

Icgitcien. 

The general rule is, '‘that if one, being indebted 
to another in a sum of money, does by his will give 
“him a sum of money as great as, or great^T than, 

“ the debt, without taking any notice at all of the 
“ debt, this shall nevertheless l>e in satisfaction of 
“the debt, so that he shall not have both the debt 
“ and the legacy ” (Jb), And this pn*sumption is 
founded upon the maxim, Debitor non prcMumitur 

(<t) Oiddsmid v, I Sw*n«t. 21 1 . 

{b) TaibU ▼. SkrcwMbuty, Prw. Ck 394 ; 2 C, 
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donate. But the presumption is not favoured by the 
court, and the court^s leaning against the presumption 
has led it to lay hold of trifling circumstances in order 
to exclude the presumption altogether. 

Balot. From the various cases on the subject may be col- 

lected the following rules : — 

1. Legacy irn- I. Words Ordinarily employed to grjint a legacy 
poru unty. intention of favour rather than an inten- 

tion to fulfil an obligation, i.r., “ a legacy imports a 
bounty.” 


2 . If the debtor becjiitsatlis exactly the same sum, 
simjjlicifer^ as the debt, it will bi' taken as a satisfac- 
tion (/•) ; and in this case, if the debt is afterwards 
discharged by payment bofon^ tht» testator’s death, 
the legacy ceases ap]>arently to remain payable (d), 

. 3. If the legacy be less than the debt, it has never 

' been held to go in satisfaction, even jtro tanto ((’). 

4. The legacy of a sum simplicitcr^ greater than the 
jrwiUr^lmti J^bt, will be taken as a satisfaction of the debt, and 
only im])orts lK)unty as to the excess of the legacy 
over the debt (/). 

5.Dttbieoi]- 5* presumption will not be raised where the 
^^^bt of the testator was contracted subsequently to 
the making of the will ; for the testator could have 
no intention of making any satisfaction for what was 
not at the time in existence {g ) ; and the rule appears 


a. If lagncy 
be to 
debt. 


T. .VfVrt, i BnK O. C. 1 30. 

(d) OiiUn^ V. FUtc^r^ 38 Ch. Div, 373, dietiiigaieUiuc; Pankhunt ▼. 
Howdt, U K. 6 Ch. App. 136. 

(e) T. Vinktf 2 P. Win*. 617, 

(/) Talbot Y. Skrrmburji, a L. C. 35a. 

(p) Oaimer't Ctm, 2 Salk. 50S. 
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to be the same if the debt is created contemporaneously 
with the gift of the legacy (A). 

6. Equity will lay hold of slight circumstances to 0 . 
indicate an intention that the legacy shall not go as 
a satisfaction. A few cases will illustrate how st rong 
the leaning in equity is against the presumption of 
satisfaction. Thus : — 


( I .) Where tliere is an express direction in th(* w ill for (*•) Directiow 
payment of debts AND Uyacks, the court will, it seems, nicnto/lLtu 
infer that it was tho intention of the testator that both ^^fi**®***- 
the debt and the legacy should bo paid to his creditor ; 
and this may be called the Rule in Chanays ease (i). 

In that case, A. was indebted to his maid-servant in a 
bond for ;^loo for wage^ ; and by his w ill he gave her 
a legacy of iJ'SOO, “/e?* her long anel faithful services f 
and directed that all his debts and legacies should he 
paid. It was held, that both the legacy and tho debt 
were payable ; for the testator having by the express 
words of his will directed “ that all his debts a7ul 
legacies should be paid,” that w'as as strong as if hr* hiul 
directed that both tho bond and tht^ legacy should be 
paid. But this rule would not ap])ly to a direction 
to pay debts alone (A); unless, semlde, th<* gift of theDir«ctbnW 
legacy follow's on tho direction to pay all debts (/). 


( 2 .) Another ground for avoiding tl»e presumption of 
the satisfaction of a debt by a legacy arises wh«*ni thr* 
time fixed for the payment of the legac;y is diffi^rent ^**^*'‘ ^ 

from the time when payment of the debt is demandable. 

Thus, in Clarke v. Sctmll (m), the testator gave a legacy 


(A) Wiggins v. Ilorloek, 39 Cli. Dir. 142. 

(t> 1 P. Win». 408 ; 2 L. C- 353. 

(A) 3 K. A J. 318-321 ; and im*« Edmumh x. Rotrr v. /lotrff 2 
1 >« G. A Sin. 297, 29S; RusMel t . Hawkim^ 7 W. U. 314; 

Willard, 25 Beav. 568; Pinchin \. 30 Beav. 119; O'laver x, 

Hartcup, 34 Bear. 74. 

( 1 ) Wiggim y, Uwrloek, 39 Ch. Diy. 142. 

(f») 3 Atk. 96. 
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of 10,000 to his mother, to be paid by the trustees 
(ym month after his decease. The mother was entitled 
to £2000 from the estate of her son, in consequence 
of his havinjy succeeded to the stock-in-trade of his 
father, and payment of this ;^2000 was demandable 
immediately upon the death of the son. It was held 
that there was no satisfaction ; that in order to be so 
deemed, the 10,000 legacy ought to have l)ecome 
payaljle immediately on the testator’s death, at which 
time th(^ debt due from the son to the mother became 
payable ; whereas the legacy was to be paid one month 
after the testator’s death (??). On the other hand, in 
Wathen V. Smith (0), where the legacy was payable at 
an earlier date than the money due under the settle- 
ment, and was then>for(* to the greater advantage of 
the h^gatee-creditor, it was held that the presumption 
of satisfaction arose. 

;.) Contingent (3.) Where' the legacy is contingent or uncertain, it 
will not be hi'ld a satisfaction of a debt. Thus, in 
Ihirvi t V. IhrJcfont ( p), a testator Ixnng under an obliga- 
tion to ])ay an annuity to A., by his will gave the nsiduc 
of his proiK'rty to his mother and A. for life. It was 
held that this legacy of a moiety of the residue to A. 
was not a satisfaction of the annuity to A. ; that in 
order that the gift should be deemed a satisfaction, it 
was necessary that the subjt'ct-matter of the gift and 
the debt should be exactly of the same nature, and of 
equal certainty. From the case of v. Pontet {q)y 

it will bt' seen also that a gift by will of a residue 
to a wife will not be a satisfaction of a debt due to 
her, the rule followed in Blandy v. IFuhnore not being 
applicable to such a case (r). 


(n) Jlaymt* r. MietK I Bro. Ch. Ca. laa 
(0) 4 Mad, U5. 

(j») I Sr, 519. 

(9) t Cui. 18S. 

(r) BarUitt t. O^ard^ 3 Hum. 149. 
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The Bomaxx law used to hold, and English common four 
sense agrees, that a payment may be kss in any one *'‘'*''** 
of four ways, viz., re, — i.e., in amount; loco, — i,e,, iu 
convenience of place; tempore, — i.c., in time; and 
causd, — Le., in quality ; and if the like distinctions 
were familiar in English law, all the foregoing cases 
of the court’s leaning against satisfaction would be 
resolvable into one case, namely, a legacy of tbfin 
the debt. 


II. Satisfaction of legacies by subse(|iu‘nt legacies, ii. 

of li*,jucu}« by 
KllbMVjUCDt 

Firstly, Where the legacies are by tlie same instni- 
ment ; and 


Secondly, Where the legacies are by dilferent in 
struments. 


(l.) Where legacies of quantity in the mmc instru- (i.) Tmlrr the 
ment, whether a will or codicil, are given 1o the wime 
person simpllcltcr, and are of etjnal amount, one only 
will be good ; nor w'ill small differences in the way in *uUtitutive 
which the gifts are conferred afford internal evideiuxj 
that the testator intended they sliould }>e cumulative. 

Thus, in Greenwood v. Gtrrnvxml (f), the testatrix g'ave 
“ to her niece, Mary Cook, the wife of John Cook, 

“;^SOO,” and afterwanls in the same will, amongst 
many other legacies, she gave “ to her cou.sin Mary 
“ Cook, jC^oo for her own use and disposal, notwith- 
standing her coverture.” It was held that Mary 
Cook was entitled to one legacy only of £$00, and 
that the same was for her separate use. On the 
other hand, if the legacies given by the mmc instru- </>.) Unequ*! 
ment are of uiuqual amount, they will be couaidorea cumuUiim 
cumulative (()• 


(#) I Bro. C. C. 31 ». 

it) ffooltp V, Hatton, I Bro. C. C. 390 n. ; Curry v. 2 Bru. C. C. 
22 $ ; Yoekney ▼. IJantard, 3 Hare, 
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(a.) Under 
different in- 
stmmenti,— 
legaciea, 
whether equal 
or nnequal, are 
enmolative, 


Unlett same 
motive ex- 
prentfjd and 
•ame »um. 


where the tWi) 
instmineute 
are merely 
dupUcatee. 


( 2 .) Where a testator by different testamentary in- 
struments has given legacies of quantity simplidter to 
the same person, the court, considering that he who has 
given more than once must primd facie mean more 
than one gift, awards to the legatee all the legacies, 
and it is immaterial whether the subsequent legacy 
differs or not in amount from the prior one (t^). But 
though the legacies are in different instruments, if 
they are not given HimplicUe7\ but the motive of the 
gift is expressed in each, and the same motive is 
expressed in each, and the same sum is given, the 
court considers thesi** coincidences as raising a pre- 
sumption that the testator did not by the subsequent 
instrument mean another gift, but only a repetition of 
the former gift (v). But the court, raises this presump- 
tion only where the double coincidence occurs of the 
same motive and the same mm in both instruments. 
For if in either instrument there be, on the one hand, 
no motive, or a different or additional motive expressed, 
and the sum l>e the same in both instruments (.r), or, on 
the other hand, though the siwie motive be expressed 
in different instruments, yet the sums are different (y), 
the presumption will, in either case, be in favour of 
cumulation rather than of substitution. Where, how- 
ever, a second instrument expressly refers to the first, 
or where by intrinsic evidence (?), or even by extrinsic 
evidence (a), the latter instrument is shown to be a 
mere revision or explanation, or copy or duplicate of 
the first, it will so far be held substitutional. 

On the question of the admissibility of extrinsic 


(n) Rotk T. Calltn, 6 Uxre, 531 ; jRutteU t. JCUckstin^ 4 H. L. Cat. 293. 
{vj litnym v, 17 Vet. 34. 

jc) Rock V. OatUn, 6 Hare, 531 ; Ridge$ t. Motruon^ 1 Bro. C. C. 

(jf) IfurH V. BfOichy 5 Mad. 352 ; Bobg r. Miller^ l E. A. 218. 

(r) Frastr t. I Kuaa A My. 90 ; CW/e ▼. Roifd, 2 Bn*. C. C. 

ti ; Ourtii r, 17 Vet. 462; and ae« HAyte v. YTAyfe, L. IL ty 

v. Alexamdttr, 3 Oh. Dir,*73a 
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evidence to show that legacies are or are not cumulative, 
the two following rules appear to hold good, namely: — 

(I.) That where the court, itself raises the prt*sumjv 
tion against double legacies, such evidence is admis- 
sible to show that the testator intended, in fact, the 
legatee to take both, for that is in snp|X)rt. of the 
apparent intention of the will, and is in fact in 
restoration of the plain effect of the instrument. 
But (2.) where the court does not raise any contrary 
presumption, no such evidence is admissible to show 
that the testator intended in fact the legatee to tak»* 
one only, for that is in opposition to the will, and is 
in destruction of the plain effect of the instrument ; 
so that in this case the que^stion is solely one of con- 
struction {h). But of course parol evidence is a<lmis- 
sible to show that the two instruments are in fact only 
one (c). 

III. The satisfaction, or, as it is more correctly 
termed, the ademption (d) of a legacy by a subse(jnent 
portion ; and, 

IV. The satisfaction of a portion by a subsequent 
legacy. 

Tlie general rule applicable to both these classes of 


(6) J/urtt V. Bcach^ 5 Mad- 35 1 ; Hall v. IIiU^ I Dr. A War. 94; 
Lcf V. Pain, 4 216 . 

(c) Hubba^ V. Alcxandtr, 3 Ci*. Div. 738; and aee WhyU v. Whyte, 
aupra. 

(d) ** When the will ia ma.r]e first, and the aeiilement afierwarda, it 
ia aiwaja treated a^t a caae of what ia called adt»mption — that ia to aay, 
the benefits giv^en by the aettletnent are conaiderccl to bf; an adeuii^tioxi 
of the aatne t^nefita given to the aacne child by the wiU. 

** With reference to casea ... of a previoua settleTnent and a aub* 
sequent will . - . it ia now quite settled that there i« tm diff«*ret)c« 
between the two cases, beyond the verbal' difference tliat the term 
eatiafaction is used where the settlement has preceded tlie will, and 
the term ademption where the will baa preced^ the aettleinent. in 
aufaetonoe there ia no diataoction between the principles applied to the 
two chieaa of eases .*' — Coveniry t. Ckieketter, 2 U- A M. 159* 
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cases may be expressed in words taken from tbe 
leading case of Pym v. Lochyer (f), as follows : — 


General rule. “ Where a parent gives a legacy to a child, not stat- 
** ing the purpose with reference to which he gives it, 
**tho court understands him as giving a portion, and 
“ by a sort of artificial rule — in the application of which 
legitimate children have been very harshly treated, 
upon an artificial notion and a sort of feeling called 
*‘a leaning against double portions — if the father 
“ advances a portion on the marriage of that child, the 
pgrtion is presumed to be an ademption of the legacy 
pro ianto or in toto, as the money advanced is respec- 
tively less than, or equal to, or greater than, the sum 
“ expressed to be given as a legacy.” 

Application The following particular applications of the general 
o gene ru o. (speaking generally) for both classes of 

cases: — 


Kttla dow not I . In the case of double provisions, the doctrine of 
satisfaction does not in general apply to legacies and 
•toangar portions to stran^rs, but only where the parental 
eUnling (for relation or its equivalent exists. If, therefore, a per- 
son gives a legacy to a mere stranger, and then makes 
a settlement on that stranger ; or first agrees to make 
a settlement on that stranger, and then bequeaths a 
legacy to him, the stranger is entitled in either case 
to claim under both instruments ; and for the purpose 
of this doctrine, it is settled that an illegitimate child 
is in the eye of the law a stranger ; and that unless 
other circumstances are found than the bare relation 
of parentage “ by nature,” the illegitimate child is at 
liberty to claim a double provision (/). At the same 
time, the illegitimate child or stranger is not to reap 


(f) S ^ 7 * ^ Ur. 29 ; a&d In re PoUoek^ PoUodt t. WortoB^ 28 
Chu Div. 55a 

(/) E»|a«rlc x8 Vfs. 14a 
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any further incidental or accidental benefit from this to 
presumption in his favour, but is only to receive thi^ 
double proWsion. If therefore a legacy (say, of 
residue) is given to be divided equally between or<>t 
among children and strangers, and the children's 
legacies are afterwards satisfied by portions, and the 
strangers (including the illegitimate children) also re- 
ceive advances, these last-mentioned advancva would 
not ojx^rate (it is tru(‘) as a satisfa^'tion of the 
strangers shares of the residue ; but inutlier would 
these latter shares be increase ‘d by the satisfaction 
of the children’s shares ( y ) ; for satisfaction has* for 
its object equality between the children, and that 
object does not in such a case extend to augmenting l^«cy far a 
the strangers’ shares. And again, even in the cose of 
strangers, if the legacy be given for a particular ex- 
press purpose, and the testator advanc(‘s money fori»aw. 
the same puqiose, that will b«? an ademption of the 
legacy (A) ; but not if the purpose of tlie legacy is 
not specified, and the purpose of the advancement is (/), 


The presumption against double portions has been Th* priwomp. 
characterised as a hard and artificial rule ; but, on aouble 
examination, it will ap]>ear to bo founded on good 
sense and justice. In /SV/,wc’ v. Lowiher (7;), Wigram, good 
V.C., makes the following remarks upon it; — “The 
“rule or presumption, as I before said, is against 
“ double portions as between parent and child ; and 
“ the reason is this — parent makes a certain provi- 
“ sion for his children by will, if they attain twenty- 
“ one or marry, or require to ])o settled in life ; he 
“ afterwards makes an advancement to a particular 
“ child. Looking at the ordinary dealings of man- 


Meinertzhagen v, L. H. 7 Cb. App. 670, and dieting. 

re ▼. GuedaUcif i D. F. A G. 93 ; mod Kirk r. Eddtneee^ 3 

(A) Mf<mek r'Mtmek, i Ball, k B. ^3. 

{%) Pankktaret t. liowdlt L. B. 6 Ch. App. 1 36. 

(*) 3 Hare, 435. 
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** kind, the court concludes that the parent does not, 
when he makes that advancement, intend the will 
“to remain in full force, but that he intends that 
“ ho has satisfied, or in part satisfied, in his lifetime 
“ the obligation which he would otherwise have dis- 
* ‘ charged at his death ; and the court acts upon that 
“ conclusion, and gives effect to the presumption that 
“a double provision was not intended. If, on the 
“ other liand, there is no relation, either natural or 
artificial, of parent and child, the gift proceeds from 
“the mere bounty of the testator; and there is no 
“reason within the knowledge of the court for cutting 
“ off anything which has in terms been given. The 
“ testator may give a certain sum by one instrument, 
“ and precisely the same sum by another; there is no 
“ reason why the court should assign any limit to that 
“ bounty which is wholly arbitrar}\ The court, as 
“ between strangers, treats several gifts as primd facie 
“cumulative. The consequence is, as Lord Eldon 
“ observed, that a natural cliild, who is in law a 
“ stranger to the father, stands in a better situation 
“ than a legitimate child, for the advancement in the 
“case of the natural child is not, primd facie^ an 
“ ademption,” — an accidental anomaly, by which the 
rule itself cannot itself be affected ; and the anomaly 
itself mrely operates; because the rule against 
double portions will apply even to an illegitimate child, 
as to any other stranger, if the testator has put himself 
in loco 2 )ar€ntis (/). 

2. That the general rule applies even in the case 
>f a stranger, to whom the donor has placed himself 
parent Is f is beyond all doubt ; and the only 
question is, — What constitutes the rya^^Ji-parental re- 
lation which is signified by the words “putting one*8 
self loco parentis ” t Powgs v. ^famfidd (m) supplies 


(/) V. LaMMh 20 Ch. Dir. Si. 

(m) 6 Sim. 544 ; 3 Mj. A Cr. 359. 



SATISFACnOJT. 


the answer to this question. In that case Sir John 
Barrington had by his will given 10,000 to one 
of his nieces, and had afterwards settled 10,000 
on the marriage of the same niece ; and the question 
was, whether he stood “ in loco pa re?U is to the niwe, 
so as to give rise to the application of the doctrine of 
satisfaction. The niece was one of tlu^ daughters of 
Sir Johns brother, Fitzwilliam, and the general re- 
lations subsisting between the nnch' and his nieces 
were thus stated in the evidence: “ 'J'bat Sir Fitz- EUmeoU eon. 

william, in compliance with the wishes of Sir John, •“*”'*"' ‘*** 
“ resided near Sir John, in the Isle of Wight, and 
“ maintained a more ex|>en8ive establishment than his 
** (Sir Fitzwilliam’s) income (which did not exceed 
‘‘ .£^400 a year) would allow of ; that Sir John and 
his brother lived on the most atteetionato terms 
“ with each other : that for several years Sir JoIju 
gave his brother ;^iooo a year; that he took i\us 
greatest interest in his nieces, beliav(‘d to them 
“ as a father, and always acted to them as the kindest 
“ of parents, not showing more partiality to one than to 
“ another; that he freqmmtly gavt' them jxK'ket-inoney, 

** and made them other presents, and occasionally 
“ advanced money to defray tin* ex]s*ns** of their 
‘‘ clothing and education ; that he allc)Wed them to 
“ use his horses and carriages, and luul ♦hem fre- 
quenlly to dine with him, and that one or other 
“ of them was almost always staying at his hoiisi* ; 

“ that he w'as consu]tt‘d as to the api>ointinent of 
their masters and governesses, and as to the 

“ m 

** marriages of such of them as were* married ; and 
** that on the plaintiff’s marriage the terms of the settle- 
ment were negotiated between the plaintiff and Sir 
John and their respective solicitors, without any 
** interference on the part of Sir Fitzwilliam.'' Upon 
these facts, the Lord Chancellor Cottenhaiii, revers- 
ing the decision of the Vic*i-Chancellor Grant, held 
that Sir John had placed himself in ic^ro jimrentu,** 
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Ttiftiring the following observations : — “ The authorities 
** leave in some obscurity the meaning of the phrase 
“ * putting oneself in loco parentis,* Lord Eldon, in 
“ Ex parte Pyc, says it is true of a person meaning to 
put himself in loco parentis^ in the situation, that is 
‘‘ to say, of the person described as the lawful father 
** of the child, with reference to the office and duty 
“ of S'luch father to make provision foi' the child. The 
“ Vice-Chancellor says it must be a person who has 
Th© parent of “SO acted towards the child as that he has thereby 
“ imposed on himself a moral obligation to provide 
“ for it, and that the designation will not hold where 
“ the child has a fathrr with whom- it resides^ and by 
“ whom it is maintained. This seems to infer that 
the locus parentis assumed by the stranger must 
“ have reference to the ])ocimiary wants of the child, 
“ and that Ix)rd Eldon’s definition is to be so under- 
“ stood, and I so far agree with it ; but I think the 
“ other circumstances required {sciL the decease or 
absence of the father) are not necessary to work 
“ out the ]mncipIo of the rule or to effectuate its 
“ object. The rule, both as applied to a father and 
“ to one’ in loco ptareritisy is founded upon the pre* 
“ sumed intention, A father is supposed to intend 
“ to do what he is in duty bound to do — namely, 
“ to provide for his child according to his means. 
“ So, one who has assumed that part of the office 
“ of a father may be supposed to intend to do what 
“ he has assumed to himself the office of doing ; and 
“ having so acted towards a child as to raise a moral 
“ obligation to provide for it, affords a strong inference 
“ of an intention on his imrt to assume that obliga- 
“ tion ; and the child having a father with whom 
“ it resides and by whom it is maintained, affords no 
“ conclusive inference against such intention ** (n). 


(h) Coojper r, Coopfr, n W, B. 501. 
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3 . Whereas in the case of satisfaction of a debt by a 
legacy, equity leans (as we have seen) most strongly 
against the presumption, the leaning of the court is all 
the other way in the case of satisfaction of portion by 
legacy or of legacy by i3ortion. In this latter case the 
presumption of satisfaction will not be repelled “ by 
slight circumstances of difference between the advance 
‘‘ and the portion,” just as the like differences in the 
case of alleged satisfaction of debt by legacy would 
not repel, but would (as wo have seen) coiitirm the 
contrary leaning of the court in that case against satis- 
faction. And even very material differences do not 
seem to count when it is a question of legacy and 
portion, or of portion and legacy. Thus, in the case 
of Lord Durham v. Wharton (o), a father by will 
bequeathed 10,000 to tnistees, one-half to be |)aid 
at the end of three years, and the other half at the 
end of six years from his death, with interest in the 
meanwhile, and declared the trusts to bo for hia 
daughter for life, and after her decease in trust for 
her children, as she sliould appoint by deed or will, 
and in default of appointment for all her children 
equally ; and subsequently, on the marriage of the 
'daughter, he agreed to give her £\ 5,000, to be? paid 
to the intended husband, he securing by his setMe- 
ment pin-money and a jointure for his wife, and por- 
tions for the younger children of the marriage. It 
was held that the 10,000 legacy was satisfied by the, 
£lS ,000 |X)rtion. It is to be observed how strong this 
decision was. By the will, the daughter took a life- 
interest ; by the se*ttlement, a jointure. By the will 
all the children of the daughter took ; by the sc^ttle- 
ment, portions were provided only for the younger 
children of the particular marriage. 

And the same principles will be applied not only 


(o) 3 Cl. k F. 146 ; but »ee Tuimwl r. Tusmiid, 9 Cb. f>it. 363, 



280 THE ORIGINALLY EXCLUSIVE JURISDICTION. 

. where, as in the above case, the will precedes the 
wiwnMttle- settlement, but where the order , of events is, first, a 
WoieilSL settlement, secondly, a will. This was decided in the 
case of Tkynne v. Glevgall (p). There a father having, 
upon the marriage of his daughter, agreed to give her 
a portion of 100,000 consols, made an actual trans- 
fer of one-third thereof to the four trudees of the 
^ marriage settlement, and gave them his bond for the 

transfer of the remainder in like stock upon his death ; 
the stock to be held by them in trust for the daughter's 
separate use for life, and after her death for the children 
of the marriage, as the hushand and she should jointly 
appoint. The father afterwards by his will gave to 
iioo of the trustees a moiety of the residue of his per- 
sonal estate in trust for the daughter’s separate use for 
life, remainder for her children generally as she should 
by deed or will appoint. And it was held that the 
moiety of the residue given by the will Tvas a satisfac- 
tion of the sum of stock not yet actually transferred, 
being the portion thereof secured by the bond, and this 
notwithstanding the diffenmees of the trusts. With 
reference to this subject, the following remarks were 
of a debt. made in the House of Lords: — “ Wo must throw out 
“ of consideration all the cases in which questions have * 
“ arisen as to legacies being or not l)eing held to be in 
“ satisfaction of a debt ; for, however similar the two 
cases may appear at first sight, the rules of equity, as 
“ applicable to eaidi, are absolutely opposed the one to 
the other. Equity leans against legacies being taken 
“ in satisbictipn of a debt, but leans in favour of a pro- 
•* vision made by will being in satisfaction of & portion 
“ by contract, f tiling the great improbability of a parent 
intending a double portion for one child, /o the prejudice 
generally, as the present case, of other children. In 
** the case of a debt, therefore, small circumstances of 

(p) a H. U Ca*. 131 ; alao Rut^SL v. Bi, Adtfn, 2 Ch. Diy. 398 ; 
ifayrf V. Fidd, 3 Ch, Dir. 5S7 ; BtikeU t. JbraAam, 3 Cb, Div. 590, 
591 n. 
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“ difference between the debt and legacy are held to 
“ negative any presumption of. satisfaction ; whereas, in 
‘‘ the case of small circumstances are disre- 

“ garded. So in the case of a deht^ a smaller legacy is 
not held to be in satisfaction of part of a larger debt ; 
“ but in the case of it is held to bi' a satisfoc- 

“ tion p'o tanto. In the case of a debt, a gift of the 
** whole or part of the residue cannot be a satisfaction, 
“ because it is said, the amount being uncertain, it may 
** prove to be less than the debt. In considering whether 
“ this rule applies toportionSy which is the only question 
“ in this case, the reason of the rule as applicable to 
‘‘ debts must not be lost sight of, bt^caust* as a portion 
“may bo satisfied pro ianio by a smaller legacy, the 
“ reason given for the rule as applicable to debts cannot 
“ apply to portions. And, on the contrary, as the residue 
“ must lx* supposed by the testator to havc3 Ixen of some 
value, it would appear on principle that it ought to 
“be considered as a satisfaction either altogether or 
taniOy according to the amount. For why should 
“ I OOO given as a residue not have the same effect 
“upon a larger portion as ;^looo giv'eii as a money 
‘ ‘ legacy ? ” 

It wdll be seen that there is no obj< ctiou in prin- 
ciple to the application of this doctrine when’ the will 
precedes the settlement, and the trusts are dissimilar; 
yet in the case w’here the settlement comes first, a 
diflSculty necessarily aris^^s. For, in this lattt*r case, 
the ptTsons entitled under the settlement are 
qmrehaser^i, and as such cannot Ik* deprived against 
their will of their rights upon any presumed intention 
of the testator. At the utmost, they can only be put 
to elect whether to take under the wdJl or under the 
settlement ; and the presumption against donblo por- 
tions will, in such a case, be much more easily re butted 
than where the will precedes the settlement. The dis- 
tinction is thns stated by Lord Cran worth in bis jodg- 


Wier« iieitli*' 
ment eoincf 
rimt, 
tAkitt 
ti lire 
purcl 

with right 
elect betwi 
the eetiknitni 
btid the wiU, 



THK ORIGINALLY EXCJLtJSIVB JXJBISDICJnON. 


meiit in Chichester v. Coventry (g') : When the will 
** precedes the settlement? it is only necessary to read the 
settlement as if the person making the provision had 
** said, * I mean this to be in lieu of what I have given 
“ by my will.’ But if the settlement precedes the will, 
“ the testator must be understood as saying, ‘ I give this 
** in lieu of what I am already bound to give, if those 
to whom I am so bound will accept it.’ It requires 
**inuch Jess to rebut the latter than the former pre- 
** sumption.” And, in fact, in the before-stated case of 
Thynne v. Glengall ^ — the settlement in that case having 
preceded the will, — an inquiry was directed whether 
it was for the benefit of the daughter and her children 
to take under the will or under the settlement, and 
she was to elect accordingly. 

only wiie?e ^ observed that in Thynne v. Glengall 

both pro- the question of satisfaction arose only regarding the 
remain stock ; and, in fact, the principle of 

satisfaction does not apply at all as regards advances 
actually upon a settlement or other advancement 
previously to the will (?•). But.it is otherwise, when 
such advancement is made suhscfjucjitly to the wall ; 
therefore, where a father bequeathed his residuary 
estate (which comprised his business of bookseller) 
equally between his two sons and his three daughters, 
and subsequently assigned his business to his two sons, 
that was held to be a satisfaction of the bequest (s ) ; 
and when a person in loco parentis gave a bond to A. 
for the imyineut to him of 10,000 on a day therein 
specified, and a few w'eeks lx* fore the day he took A. 
into partnership vrith him, that was held to be a satis- 
faction of the bond (t). 


671. 


L. R 2 H. L. S7 ; but sea ^uneU v. Jiculdiwrth, 6 Ch. Dir. 


(r) 33 Bear. 574; Re Peacock*t Ettate, L R. 14 

8 Cb. Dir. 136, ^ 

(#) liekwtr, Viektn, 37 Ch. Dir. 525. 
il) lmwe$ T. Ch. Dir. 81. 
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In all cases of alleged satisfaction, the surround* t»«uior*t 
ing circumstances (including the true construction 
of the will) must be considered, and the intention J 
fairly gathered therefrom (u). Thus, in Chichester v. 

Coventry (v), where a testator, who had on the mar- 
riage of his daughter covenanted to pay to the trustees 
of the settlement three months after demand the sum 
of <;£^I0,000 upon the trusts of the settlement, and 
had paid interest thereon in the meantime, but died 
without having paid the principal sum, by his will gave 
his property to trustees upon trust, in the first place 
to pay his debts and legacies, and thereafter to divide 
the residue into equal moieties, and to transfer th(^ 
same to his daughters, — ^The Court held that the gift 
by the will, on the true construction thereof, was 
clearly not a satisfaction of the testator’s covenant in 
the settlement; and that accordingly the 10,000 
must be deducted from the testator’s assets before tho 
residue was divided into moieties ; and, in fact, the 
true construction of tho will may be said to bt? fho 
primary consideration. # 

It was for some time an uns(*ttled point as to Hum girtn by 
whether, if the sum given by a second instrument was if !*»», 
smaller than that given by' the first, llio less 
operated as a total satisfaclion of tlm larger. This 
question can of course be of practical value only where 
the will precedes the settlement ; for when? tin* order 
is reversed, and the settlement comes first, tlie rights 
of those taking under a positive contrac?t such as a 
settlement is, cannot b<? affected or modiflt^I by hiil>- 
sequent voluntary gifts. It was for a long time con- 
sidered that the settlement of a smaller portion eff<*cfed 
a complete ademption of a larger legacy’ given by a 
previous will. Ilut it ivas left to liOrd Cottenham in 

(«) WkiUhauM T. KdfPardM, 37 Ch. Dir. 683 ; Vitken f. 

•uprm ; and Oilling* v. FUtektr, 38 Cb. Dir. 373. 

(r> Suprm, p. 273, «- 
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Leffftoy to a 
ehud to wlioin 
Lithdr if in- 
Jol/ted. 


Or to a wife. 


Advancement 
t<i obild to 
whom father 
if iiulcUteU. 


» f 

the case of Pym v. Lochyer (x)^ to establish the true and 
logical rule that an advancement subsequent to a will, 
if less in amount than the sum given by the will, was 
to be considered a satisfaction 2)ro tanto only. 

Where a parent gives a legacy to a child to whom 
he is already indebted, the case stands on the same 
footing as a legacy by any other person in satisfaction 
of a deM, not being a portion ; hence a subsequent 
legacy will not, in the absence of intention, express 
or implied, be considered as a satisfaction of the debt, 
unless it bo either ecpial to or greater than the debt 
in amount, and unless the presumption of satisfaction 
be not repelled by any of those slight circumstances 
which will lake a becjuest of such amount to a 
stranger out of the general rule (//). And the same 
rules apply to a legacy to a wife to whom the husband 
is ind(*bted {z). 

Moreov(‘r, wIkto a parent, being indebted to his 
^ child, makes in his lifetime an advancement to the 
child upon marriage, or upon some otht*r occasion, of 
a portion equal to or exceeding the debt, it will primd 
facie be considered a satisfaction (a) ; and it is imma- 
terial whether the portion bt^ given in consideration of 
natural love or affection, or whether, in the case of a 
portion to a daughter, the husband be ignorant of the 
debt (b) ; for there an* viTy few cases where a father 
will not be presumed to have paid the debt he owes 
to his daughter, when in his lifetime he gives her in 
marriagt^ a greater sum than he owed her ; it is un- 
natural to suppose that he would choose to leave 

(x) 5 My. Si C'r, 29 ; aud see /n re Pollock, Pollock v. irorrall, 2S 
Ch. Div. 5«. 

(y) jSfoevfW v, Stoekm, 4 Sim. 152. 

(j) Foteier v, Ftw/rr, 3 n. Wnw, 353 ; Cole v. Willord, 25 Bear. 568. 

(а) Litwie T. IxitetB, 20 Ch. Div. 81 ; Yidtert v, Vickfrt, 37 Cb. Div. 
525 ; ami »ea OiUinge v. PlHchcr, 38 Ch, Div, 373. 

(б) Wood V. Brioni, 2 Atk. 521 ; and tea iVaycsf t. Oartejf, 2 J. A L. 
Ump. Sugd. a6$ ; PiumktU v. LewU, 3 Hare, 316. 
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himself a debtor to her, and subject to an account. 

And here we may mention the converse case of a child r>e\>t owing 
being indebted to his father; if in such a case the 
father gives up the debt to the son and afterwards ^ 

dies intestate, — The court holds that to the extent of fttivaucomont 
the debt the son is advanced, and accordingly he must 
bring the amount of such advancement into hotchpot, 
before he ^vill be permitted to share with the other 
children in the distribution of the intestate's estate (r). 

But the courts do not consider small sums paid by a 
father during his lifetime as intended for an advance- 
ment (d)* 


As to “ extrimlc evidmcr” — The rule against double 
]X)rtions is a presumption of law, and like other pre- 
sumptions of law, may lx‘ rebutted by evidence of 
extrinsic circuinstaucos. f.r., evidence* of fact^i not con- 
tained in the written instrument itself, 'i’he rules on 
this subj(*ct may be gathered from the casc*s of JJail 
V. Hill (i') and Kirlcv. Eddoiira (/). In Hall v. Hill 
the facts were as follow.s: — The te.stator, on the marriagt^ 
of his daughter, intended to ])rovide a sum of ;^8oo 
as her portion, and gave a bond for the sum to the 
husband, payable by instalnients, part thi*reof to be 
paid during his life, and tlio residut^ upon his decease* ; 
and afterwards by hi.s will he lx*rjueathed to his 
daughter a legfioy of £?>oo, l*an;»i evidence was 
tendered on the part of tie* defendants to show what 
was the real intention of the testator. The question was, 

whether the parol evidence was admissible. The 

Lord Chancellor said: — ** There is no doubt of the 
“ general rule that whrn hy presumption you com to a 
“ construdion against the apparent intention of the in* 


Kxirhiiio 
queition of 


( I. ) To raep or 
c*mtra’Htt thu 
jiUin effooi of 
florumont, 
whoro thmro fai 
»(> 

tion of Uw 
eontraiy to 
tlmt ofTeot,— 
exinotic 0vl- 
ilciice in not 
itrlmiMihlr, — 
Had V. Hitt, 


[c) Blorlhy v. 2 <) Cij. Div. 250, foltowiiig JCdwardt v. 

Ptteman, 2 P. Wm«. 435 i I-. R. 4 Kq. 305 ; and dis- 

approving Taylor v. Taylor ^ R- 20 Eq. 155* 

{d) Ite Pe'icock, I.. R. 14 Eq- 236; and ae« Montayut v. Lnrl of 
Sandwich^ 32 Ch- l^iv* 5^5* 

(e) 1 Dr. A War. 94. 

if) 3 Hare, 509 ; and •«# Uomtaywe r, Karl of St 
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strumenty that may he rehutted by parol evideifice. 
What am I to do in the present case ? Here the 
debt was first incurred, and then comes the will. 
“ The legacy to the daughter by that will could not, 
by the general rules of the court, be lield to be a 
“ satisfaction of the debt. The will gives a legacy 
“ simply. The law says that this legacy is not in 
‘‘ satisfaction of the previous debt. I am asked now 
to insert in the wull a declaration by the testator 
which 1 do not find in it, namely, that he means 
the legacy to bo a satisfaction of the debt. I am of 
‘‘ opinion I can do no such thing.'’ 


ta.) To eonp'm 
tUa plftin eifeot 
of ine docu< 
iitaiit, ivhero 
there in a 
pretumpiion of 
law eontrary 
to that effect, 

erideuoe i» 
adiiiiMibie.-> 
Kirk T. 
JEddowa, 


In Kirk v. Eddowea (y), a father bequeathed 
;C3000 for the sciwate use of his daughter for 
life, with ulterior trusts for her childrtm. Subse- 
(juently ho gave the daughter and her husband a 
promissory note for ;f500. The defendants alleged 
the ;^500 to have been intended as a satisfaction j)'^o 
fanlo of the legacy of ;C3000. and tendered parol 
evidence, consisting of the declarations of the testator 
at the time of handing over the note, that it was to 
1 m> in ^Hirt satisfaction of the legacy of ^^3000. The 
(juestion was, — wdiether these contemporaneous de- 
clarations w’ere to be admitted, it being observed that 
in this case the law did raise a presumption of par- 
tial satisfaction. Wigram, V.C., held that this e\d- 
dence w’us admissible, and on the following grounds : 
— “If a second instrument do not in terms adeem the 
“ first, but the case is of that class in w'hich, from the 
“ relation betw'een the author of the instrument and the 
“ party claiming under it (as in the actual or assumed 
** relation of parent and child), or on other grounds, 
“ the law rais('s a jyresumpiion (hai the second instru-^ 
“ nuni UHts an ademption of the gift hy the instrumemt 
“ 0/ earlier date, evidence may be gone into to show 


3 Ha. 509. 
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“ that such presumption is not in accordance with the 
“ intention of the author of the gift ; and whm eiidnur 
“ is aduissMt foT iliat purpose, tmnin'd'idenee is also 
“ admissitk. In such cases, the e\'idence is not ad- 
“ mitted on either side for the purjwse of proving in 
“ the jirsf instance with what intent either writing was 
“ made, k( for the piirpom’ onhj of amtaininfj whether 
^‘the PRESUMITION wMeh the law has rami k well or 
“ ill founded, . . , The evidence dw'S not touch the 
“will, it proves only that a giv('n transaction took 
“ place after the will wa.s made, and prove.s what that 
“ transaction was, and calls upon the court, to decide 
“ whether the legacy given by the will is not thereby 
“ adeemed. Adenipt ion of the leijaey, and not reimtioii 
“ of the will, is the const'qiience for which the defen- 
“ dant contends ” (//). 

[h) See further, upon the admiwiliility of eitrinjic evidence, 

I'xtrmic i'lidmc in JiUtrpntat'm of Ifif/i, ^tb edit,, 1858, 
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CHAPTER XIV. 

ADMINISTRATIOX OF ASSETS. 

Where a testator possessed of property of various kinds 
dies indebted, having disposed of his estate among 
different persons, it often becomes material to consider 
the order, and sometimes the proportions and mode, in 
which the several classes of property are applicable to 
th(^ liquidation of his debts. Every description of 
property, whether it be real or whether it be personal 
estate, is now liable for the payment of debts ; Init for 
various reasons, some of thcun historical, and others of 
them merely natural, certain spt‘cies of ]>roperty are 
liable bi^foro others. When regarded in its relation to 
this gent'ral liability to debts, property is called atiscts ; 
and assets again have been distinguished as hgal and 
as cquitahk assets. 

as.^ts is the name used to denote such por- 
tions of the property of a deceased person as were 
and an> available at common law for the payment of 
his debts, and with which accordingly the executor or 
administrator was and is chargeable as such in an 
action bv a cn.'ditor of the deceased testator or intes- 
tate. 


Where, however, the assets are such as were and are 
available miiy in a court of equity, they are termed 
tqtiitaUe asi 

The true distinction between legal and equitable 
assets is thus laid down by Kindersley, V.C., in Cook 
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V. Ch'tgson (a): “ The general pro|K)9ition is clear enongh, 

“ that when assets may be made available in a court of 
“ law, they are legal assets, and when they can only be 
“ made available through a court of equity, they are 
** equitable assents. This proposition, however, does not 
“ refer to the question whether the assets can re- 
covered by the executor in a court of law or in a 
‘‘ court of e(juity. TV//' ({{titinrfion rejWs fo the tritmius Dbiinotion 
“ of thf nrditor, ami not to the nature of the pro}>erty, 

** If a creditor brings an action at law against the exe- 
cutor, and the ext^cutor pleads plene admmistramt, Uaml 
*' the truth of the plea must l>e tried by aHcertaiuing 
“ what assets tin* fx«*cutor has roceiv/nl, and 1 
afitiefs the court of hue, in trying that f/uestion, icoutd “'jJ ^ ^ 
charge the ejcceutor with, must be n'gardinl as legal 
** assists. ... I think the gtmeral principh* is, that a 
“ court of law' would treat as assets every item of pro- » 

_ . , 1 • 1 1 erttiUor, 

perty come to the hands of the executor, winch he 
‘‘ lias recovered, or had a right to recover, ni(*nOy 
virtu te officii, i.e., which he would havi* bod a right 
‘‘ to recover if the b*sfator ha<l merely appointed him 
executor without saying anything about his projK*rty 
or the application thereof.” 


The distinction betwe^ a legal and equitable* assents I-eg*l jnd 
was formerly much more iinjxirtant than if is now', that *2 
importance consisting in this, viz., that out of legal 
assk^ts debts of different degrees, as Inking either spicialty 
or siuqile contract debts, were payable in certain defined i.meut. 
priorifit'S in a dne course of administration, tiiat is to 
say, the spt^cialty before the simple contract debts ; 

.but out of erjuitable as.set.s these two different df'grees 
of debts were payable pari pamu without any jiriorify ^ 

the one over the other. And this appears to be all 
that was meant when it was (inaccurately) stated that 


(<i) 3 Dr<»tr. 549: anH »€© AtL-Gtn. ▼. Brunnit**j, 8 H<*. \/t. 243 ; 

HtUiard v. F^ford, 4 Ch. Div. 389 ; ^06 r. Jq^», 6 Cb. l>iv. 5^2. 

T 
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out of equitable assets all debts vrere payable pari 
pasm. Also, where the court had to deal with a mixed 
fund of legal and equitable assets, and specialty credi- 
tors by virtue of their legal priority had exhausted the 
legal assets, the court, on the ground that he who 
seeks equity must do equity, would marshal the equit- 
able assets in favour of the simple contract creditors 
by paying thereout the debts of the latter up to an 
equality with the specialty creditors, before proceeding 
to a pari poMxt distribution of the residue of the equit- 
able assets Qi), However, the distinction has recently 
lost much of its im]X>rtance, an Act having been passed 
in 1869 to abolish the priority of specialty over simple 
contract debts (^•), in the administration of the legal 
assets of deceased persons whose deaths shall have 
happened on or after the 1st Januaiy 1870. And 
under the Supreme Court; of Judicature Act, 1875 
(hereinafter mentioned), a still greater ecjuality in the 
payments of debt;S has bt^m introduced in the case of 
people dying insolvtmt on or after the 1st November 
1875. The distinction between legal and equitable 
Present im- assets is, however, still of some importance, that is to 
say, in the following respects, namely : — ( i .) In deter- 
iinetion. mining whether an executor or administrator is en- 
titled to retain his own debt (whether simple contract 
or specialty) out of the assets ; and (2.) In determining, 
semhle^ the remedy of the creditor (plaintiff in an action 
at law) against the executor ; for when the court of 
law is sitting as such, that is to say, when the creditor’s 
action is a punJy legal action, the remedy would still 
be by execution against the legal assets only ; and on 
the other hand, when the action was pro]^erly framed 
as an equitable action, the court of law administer-* 
ing equitable relief would grant an equitable remedy 


(6) PUmkHt PffOQvs 3 Atk. a^; PaU T. SaddUr, L. R. 12 £q. 570; 
Hud Atkkif r. i Cb. IHt. 243 ; 4 Ch. Div. 757. 

(«) SteL 32 A 33 Viet, c. 46. 



ADMtNISTIUTIOK OF iUBSETS. 


which would ext^^nd to the equitable aeseta as well aa 
to the legal assets. 


In cases which do not fall within the Act of 1869, Tbtonlf^or 
that is to say, in the case of persons dying before the myiuint! 


1st January 1870, the following was the order in 

which the different species of debts were ])avable out »■ 

of l»jal assets : — Vi'cTc?** “ 


1 . Debts due to the Crown by rec<^rd or specialty (r/). 

2 . Debts to which part icular st atutes giv(‘ priority (e), 
e.//., income-tax (/) ; ]K>or-rates (//) ; tie* amount due to 
a Building Smuety from the estat(‘ of its Kecrt‘tarj' in 
resfK'ct of his defalcations (//) ; and the amount due to 
a Savings Bank from the (‘state of its actuary in n*- 
spect of his recei])ts not paid over {/). 

3. Judgments duly registered (A), and unregistered 
judgmiuits, if recovered against the ]>er8onal repn»flen- 
tativ(*s (/). 

4. Kecognisances and statutes. 

5. Debts ])y specialty contracts, for valuable con- 
sideration, whether the heir lx\ or be not, bound (m ) ; 
arrears of rent service, ov(m though the rent be re- 
served by |)arol, ranking (equally (in the case of lands 
in England or Wales only) («) with specialties (e) ; 


{d) 2 Inst. 32 ; see Ati.-Gen. v. J^imnrd^ 38 Cb, niv. 622. 

(e) See 17 Geo. 11. c. 38, «. 3 ; 58 Geo. III. c. 73, I, 2 ; 18 * 19 
Viet. c. 63. 23 ; 4 At 5 Will. IV. c. 40, s. 12. 

{J) JU W. J, He^Uty dl* Co., Ltmiied, 26 W. H. 885 ; 9 4 ^ 

iff) In re Booth, Fisher v. Shirley, W. N. 1879, I08. 

* (A) Moors V. MarruA, 7 Cb. Dit. 543. 

(t) Jn rt }ViJUirjms, Jones v. WiUiasns, 36 Ch. Dir. 575. 

(A) Suts. 2 Ac 3 Vict. c. II ; i8 & 19 Vict. e. 15 ; 23 Ac 24 Vict. c. 
38, sa. 3, 4, 5 ; 27 Ac 28 Vict. c. 1 12, t. I. 

{ 1 } JU Wuliams, U R. 15 Eq. 270; In re ffanson v. 

8 Cb. Dir. 1 54 ; SmUh t . Moryan^ 5 C. P. D. 337. 

{m) 9 Co. ^ b, 

(n) Vincent v, Oodson, 4 D. M. Ic O. 456, 

(o) Com. Dig. Admin., c. 2; In rt HatUngs, Shirr^ r. 

6 Cb. DiT. 610. 



THE OEIOINALLY EXCLUSIVE JURISDICTION, 


alaO) calls upon shareholders in the winding up of 
companies being by statute (p) made specialty debts (j). 

6, Debts by simple contract, unregistered judgments 
against the deceased only ranking pari passu with debts 
by simple contract (r); also, dilapidations stated by 
the Bishop under the Ecclesiastical Dilapidations Act, 
1871, s. 34 (s). 

7. Voluntary bonds ; but if a voluntary bond had 
been assigned for value, at any rate in the life of the 
obligor, it would, in the administration of assets, stand 
on the same footing as a bond originally given for 
value, that is to say, in the fifth group of debts (t). 


Th^ order of By running together into one and the same group of 

** debts the debts comprised in the fifth and the sixth of 

the above-mentioned groups, you obtain the order in 

Mtou ftl»o which the different species of df^bts were always pay- 
funder the Act I t 

of 1869) out of able out of equitable assets ; and in cases when' the 

Act of 1869 lastly before mentioned applies, 
the ord(‘r lost mentioned is also the order in which the 
different species of debts are now payable out of legal 
assets also, — the effect of that Act (wherever it applies) 
being to aliolish in every administration action the 
distinction betw^een legal and equitable assets, so far 
as regards ert'ditors whether by specialty or by simple 
contract, but without prejudice to the executor's re- 
tainer (//>. 

Et^ttior muy The priority above specified is that which is observed 
mditor to where tlic assets are applied in a due course of admini- 


(p) 25 & 26 V'ict. c. 89. ai, 75, 76. 

{q) Jfucl' V. U li, 10 Kq. 629. 

(r) JU Turner, 12 \V. 1{. 337 ; 23 A 24 Viet, c. 38; Kemp v, Wiwf- 
m, L. H, 1 Q. B. 355 ; Tan Gk^uive v. AVrindb, 21 Ch, Div, 

(#} In rt Monk, irtiywon v. Monk, 35 (’li, Div, 583. 

(f) Kam$den v. Jnckoon, t Aik. 294; Pajfne v, Mortimer, 4.De Q. A 
J. 447^ 

(u) Job V, Jobt 6 CU. Diw 562 ; and tee, at regardi tho Exeoutor^s 
lutainar, ep. 329-331, infra. 
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stration ; but there is nothing to prevent an executor, 
even to the present day, paying one creditor (although 
of an inferior degree) before any other cw^ditor (although 
of a superior degree), or even paying a statut<'-barred 
debt (r), — at least at any time l>efore ilecn^e in **'1'***®^’*®* 
administration action, when no rect^iver of the estate 
has been ap|K)inted or injunction obtained (.r). In 
order to prevent such preferential payment, it is m^es- 
sary either to obtain an injunction or the appcuntinent 
of a receiver in the action bt»fon^ decn*e, or else to 
obtain a speedy consent dc'cree for administration (v) ; 
and a])parently now tli (3 injunction or receiver is the 
safer remedy, an administration decn‘e, which was 
formerly a matter of right at the hearing (2), being 
no longer so, and the courts showing the gn‘ate«t 
reluctance to make such a decree when a men* parti- 
cular order appears likely to suffice {a). It is to be or, until 
noted, however, that although in an mlministration 
action instituted by writ oi summons nothing short of ? . . 

. til invuWlof tb* 

a decree or of an injunction or receiver would have iiuettlou. 
paralysed the executor’s right of preference, still the 
mere issue of an originating summons ii2id(*r Onler Iv. 
rule 3, has the effect of instantly checking the ex<KJUtor 
so far as regards anything necessarily involved in the 
relief or cjuestion asked for or raised by the summons (6). 

It is not worth wh-ile to eniimenite all the varieties h 
of legal assets; but it may be usefully notic^nl hens 
that lands not charged with the payment of debts 
were for the first time made liable at all in an admini- 
stration action for the payments of debts generally 

(r) In re (ireare$, v. ToMAf l8 Ch. Illv. 551. 

lx) iMrUfjn v. Lf>rd (hrford^ Free. Ch. 1 88: /« rt Jiadcl^e, 7 Cb. 

Div. 733 ; aii<l v. 0 art, 23 Cb. |>jv. 134. 

(y) Jn re St'uW* E$UU€»^ Uatwm v. 8 <’!». biv. 1^4. 

It) Orr Evping \\ <>tt Ev^ing, 22 Cb. l>ir. 456 ; 9 C *. 34 - 
^i) Lane T. iMne, 25 Cb. l>iv. 66 ; /a re Wtlmn^ Alexander v, 
tZ Cb. Oiv, 457 ; Order It. rule* 3 to 10; and lee lirom t, HurdeUt 
40 Cb. Div. 244. 

(6) Order It. nil* 12. 
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in 1883, and were made legal assets, although to 
be adininistered only in Wjjuity, by the statute 3 & 
4 Will. IV. c. 104. which ext(‘nded to deceased non- 
traders the remedy given in 1807 by the statutes 
47 Geo. III. c. 74, and 1 1 Geo. IV. and i Will. IV. 
c, 47, against dect^ased traders (^). The statute 3 & 
4 Will. IV. c. 104, enacts that the real estate of a 
d<*ceased p<^rson, ** which he shall not by his last will 
“ have charged with, or deviscnl subject to, the pay- 
nient of his debts, shall be administered in courts 
** of eqnity, for the payment of the just debts of such 
person, as well debts due on simple contract, as on 
** specialty Hut the Act preservtnl the right of 
creditors by specialty in which the heirs were bound 
lui rogardt^d estates devolving by descent ; and the Act 
also further provided that, tin tht» administration of 
real estate made liable by the Act, such last-mentioned, 
creditors should be paid in full in priority to simple 
contract cn^ditors and to crKlitors by si>ecialty in which 
the heirs wtTo not bound. Hut tht* Act of 1 869 (where 
it applies) has clearly abolished the priority that was 
pr(‘8crved by the Act 3^4 Will. IV. c. 104, as 
bi‘tween at least these ditlerent species of crt‘ditors 
themselves. It mav also be noticed, that when* a 
vendor dies before completion of the. sale, the unjiaid 
purchas( ‘-moneys ore legal assets rec<'ivable by the 
executor (r/) ; also, that estates par autre vie are like- 
wise legal assets, although the executor may have to 
go into a court of equity in order to obtain them (e ) ; 
also, that the equity of redemption of a sum of money 
charged on land (/), and also of leaseholds, is legal 
assets in the hands of the executor. 


H. BqaiUbU JSguitahle assets are of tivo kinds^ viz . : 



(r) BmAll ir. Utdntlrs. ^ Ch, Dir. 379. 

{d) AtL'Gtn. ▼. Brunning, 8 Ho, Li>. Ca, 258. 

(e) eSr^jr v, CpwrUnag, 26 14a 

</) Cook T. Grtgmm, 3 Drew. 547 ; Maiicw v. Mutlote, 4 De Q. A J. 
539 » Wow. ou AkmU, 0. 
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Either E<][uitAl}le Assets which Arc so bv virtue 
of their own nature and character, Ihey not 
attainable by the executor I'irfuU ofirii, and an* not 
chargeable against the executor in an action at law 
by a creditor ; or rather they were not so clmrgeable 
prior to the Judicatun* Acts, 187 3 -75 ; but, s*fnbir, 
the executor would now \)o chargeable with them even 
at law if the action at law was pn)perly frarneci for 
obtaining equitable relief. 

Or (2.) Equitable assets which are so cn‘ated by 
the act of the testator, r.7., by charging or devising his 
lands with or for the payment of his {l»»bt.s. 


I. Etjuitable iuss<‘ts which are so by the nature 1. Equi 
and character of the j)roperty it.self, and whiclj an* not 
attainable by the executor rlrtutr o/priL cousi.st of thet’*^*’^^ 
following pro|iertiea, viz.: — of. 


(rt.) Property over which th«' testator has exer- Property 
cised a general ]>owcr of ajijioiijtinent is erjiiitable 
assets (y) ; and when the testator is a female, and being 
the donee of a geu(*ral |)ower, she exiTcisc's that jjower 
by her will, she renders the apjxhntment pnqxTty 
equitable assets for the payment of her own debt.s, — 
not merely her ante-nuptial d«*bts, but all her di*bt« 
contracted during coverture and with refen*nce to her 
separate estat<‘ (Aj. 

The separate estate of a married woman is ad- 
ministered as equitable ass<*ts, all her creditors being 
paid because it used to Ikj only through a 

court of equity that they could make her sc^pamte pro- 
perty available {i). Such property has, in fact for at 


{g) Parrto JitfufKattu, L. 11, 6 

(A) WtlVouffhby'Othortu x. Jiotyoakt^ 22 Cb. Il.v. 238 ^ B<li v. 

10 Q. B. I). 129. 

(O Bruerc x. Pemberton, cited mm Anon, 18 Ven. 258 ; (^^rerut t. Piei* 
fiuon, Cr. k Pb. 48, 53 ; Murray r. liariee, 3 My. k K. 209 ; /» re 
PooU*$ Ca$e^ Tkompeon r, BtnneU, 6 Cb. Dit. 739. 
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(1.) In a trust 
for paymout 
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ttMtno I'euti 
to be re- 
taiood; 
nroitt, in a 
eberge of 
dobte. 


least prior to the Judicature Acts, i873~75j 
fact), no existence in the vierr of a court of common 
law, unless so far as regards statutory separate estate ; 
and even now the remedy obtainable in a court of law 
against the separate estate of married women, whether 
the same be statutory separate estate or the separate 
estate which was and is the mere creature of equity, 
is the equitable remedy, and the action at law must 
be properly framed for obtaining such equitable relief, 
and the execution will be limited accordingly (Z). 

2 . The second kind of equitable assets is that 
created by the act of the testator charging or devising 
his land for the payment of his debts (/). 

I 

Itesidos a great difference in the order of adminis- 
tration (ni), to be hereafter noticed, there are two impor- 
tant distinctions betwe<*n an r.qrrm devise of lands on 
trust for the payment of debts, and a mere charge of 
debts upon the lauds. When a trust of lauds is created, 
the conscience of the trustee is affected; the creditor 
is put under his care, and it becomes the special duty 
of the trustee to look after him; therefore, firstly, 
when lands are devised ujx)n trust to pay the debts, 
the trust-devisee must retain the mesne rents and 
profits tow’ards imyment of the debts ; but if the lands 
are merely charged with the payment of the debts, the 
person beneficially entitled to the lands takes for his 
own Ixmefit the mesne rents and profits, and is not 
liable to refund them unless and until the sale-pro- 
ceeds of the lands prove insufficient for the payment 
of the debts (»); and in such a case, if the lands devised 


[k) /nr* T/iowpton v. Jirnnett, 6 Ch. l)iv. 739; 

V. PriitVy 14 Q. R, I). 973 ; see alao Wiliiam* v. 9 Q, 

337 '• *0 App. Ca. I ; Hurtdl x. Tanner, 13 Q. B. P. 691 ; Scott y. 
Morley, 20 Q. H 1 >. 120 ; Donne r. Flfleker, 21 Q. B, D. ii. 

( l ) 3 & 4 Will. IV. c, 104. 

(«) JiariHood v. Oplander, 8 V»*8, 124. 

(») S^mtford y. JRiiton^ lo Bear. 25 ; Darin v. Topk^ 1 Bro. C. C. 
$ 2 $ ; and aea Baton on I)««raeit, 4tb ed., pp. 981, 982 ; and cuiudder 
lY //yofl, BowUi T. Hyaa^ 38 Cb. Dir. 
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are charged with legacies, the legatees are not entitled 
as against the charged devisee to the back-rt?nts, 
even although the estate should prove insufficient for 
payment of the legacies (o). Also, secondly, it was 
always the rule of equity, and under the Judicature In »tmit 
Act, 1873, sect. 25, sub-sect. 2, it is now a rule in 
all the courts, that as between an express trustee and 
his cestui qite ti'usty no length of time is a bar (;>); 
while if the creditors have merely a charg(‘ upon the 
lands in their favour, they must look after themselves, 
for otherwise they would have been barred after twenty in h charge 
years by the Statute of Limitations, 3 & 4 Will. IV. 
c. 27, s. 40 (g), and they would now be barred after 
twelve years by the present Heal Proj)erty Limita- 
tions Act. But note, that if a testator b(‘quealh his 
personal estate upon an express trust for the ]myment 
of his debts, the statutes of limitation still run against 
the creditors, — the reason being that such a lK»(juest 
is in effect ino|X‘rative, seeing that the pc^rsonal estato 
is, by law, primarily liable to the payment of the 
debts, and the testator, by professing to create a trust 
of it for that purjroso, does nothing, or merely dws 
that which the law lias already done (r) ; and generally 
for a devastavit by executors, the remf*dy is barred 
after six years (n). But note also, that a trust of 
personal estate, even for payment of debts, when the 
trust is created by deed (and not by %vill)j is an effectual 
express trust, against which length of time is no bar. 

Also, generally as regards the statutes of limitation. 


(o) GarfiU V. Alltn^ and Alien v. LonfjxUtffe^ yj Ch. Div. 48. 

(p) X. Wynne^ Twni. k ilinm. 309 ; 7 *ottm»hmd v. 'J'oirnxhend, 
1 Cox. 29, 34 ; 5 & 4 Will. IV. c. 27, s. 25 ; 36 & 37 Viet. c. 66, ». 25, 
§ 2. 

(9) Jacqnet v. Jae^^net, 27 lieav. 332 ; but nte rropisrty Ljint- 
tation Act, 1S74 (37 k 3S Viet. c. 57, a. 8), reducing the twenty year* 
to twelve. 

(r) Seott T, Jone$, 4 Cl. At Fin. 382 ; »ud see 3 It 4 W'ill. IV. c. 27, 
i. 4 0, 

(#) In re Oalc^ lUake r. Galc^ 22 Cb. Die. 820; In re BircK 
JSirck, 27 Cb. Pit. 622.: 
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Btaiute- 

b«rred 

debit, —when 
they may or 
may not be 
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exeeutor. 


Effect of 
daoree or 
judgment for 
admiuUtra- 
tloii, — »u» 
regardt etat' 
nte>barro<l 
debit. 


Effect of 

ment of tuoli 
debit. 


it is to be observed that the statutes 21 Jac. I. c. 16 
(simple conti’act debts), and 3 & 4 Will. IV. c. 42 
(spedalty debts), bar the remedy only, but do not ex- 
tinf^ish the right, the debt ; but that the statutes 
3 & 4 Will. IV. c. 27, and 37 & 38 Viet. c. 57 (which 
both relate to moneys charged on land), not only bar 
the remedy, but extinguish the right or debt itself (f). 
Consequently, an executor may (before decree) pay a 
debt barred by the statnte 21 Jac. I. c. 16, or by the 
statute 3 & 4 Will. IV. c. 42, and he is not bound to 
plead either statute in bar; although, if he intends to 
rely upon it, he must specially plead it; but after decree 
or judgment for administration, the executor may of 
course no longer voluntarily pay a statute-barred debt, 
and any of the other creditors, or even the legatees or 
next of kin, may object to the payment of the statuto- 
barred debt (w), other than the plaintitf's own debt (v) ; 
but if no one objected, the court would not itself refuse 
to ])ay the statuto-barrt'd debt (.r). But an executor, or 
in fiR't any one else, may not pay a debt which has 
l)eon wliolly extinguished, and not merely the remedy 
then'for barred, by the statutes 3 & 4 Will. IV. c. 27, 
and 37 & 38 Viet. c. 57, that is to say, money charged 
on land (//). And further, a debt which is statute- 
barred under the statutes 21 Jac. I. c. 16, and 3 & 4 
Will. IV. e. 42, may be revived by a written promise 
to pay, or by a written acknowledgment made to the 
creditor containing a promise to pay (2) ; but it appears 
that, as regards debts within the statutes 3 4 Will. IV. 

c, 27, and 37 iV 38 Viet. c. 57, if the debt be already 
extinguisluMi by the statute, no acknowdedgraent can 


(<) Sec LytU X, Ktnntdyj iS Q. B. I), 794, following SamUrs v, 
19 Ch. Div. 373. 

(k) Mootiue X, iianniMrr^ 4 Drew. 432. 

(v) V. 5 I>c G. M. k O. 2f. 

(*) V. TrolUtpe, L K, 2 Kq. 205. 

) See Didxnton v, TeaMiaU, 1 De G. J. k Sm. 52 ; 0»pe r. CVvM* 

, li. R. 2 Cb. Apjx 113 . 

(2) Moodk T, Sdmitftcr, 4 threw. 433. 
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possibly revive it (a). However, any admission of such 
debt, mode even to a stranger or third party, will make 
the statute of limitations run afresh, seii, if the debt 
has not been already actually barred and extinguished 
(b). Also, the statute ceases to run as from the date Kffoct of 
of the issue of the writ or originating summons for ad- or ^ 
ministration, in favour of all creditors not then already 
barred who come in and prove under the decree (r). 


But it is to be observed that when the estate is in- Kffrct, if 
solvent, and the administration thereof is within section 
lO of the Judicature Act, 1 87 5, no debt that is statute- 
barred may be paid in the administration, for in that 
case the rules of ])ankruptcy are to ])revail. Also the Debtn, uot^ 
executor may not pay or (being himself the creditor) w'ritlngr'^ 
retain a debt upon which no action could be brought 
for want of writing within tho 4th section of the Statute 
of Frauds {d). 


Real estate (unless charged with debts) was not 
originally liable for the payment of any of the- debts dei^iW, umlw 
of the deceased testator, excepting only such debts 
he had specially bound himself and his heirs to ])ay ; 
and even as regards such last-mentioned debts, the 
testator could always have drdeated tin* creditor by 
de\’ising the lands to some person other tlian his heir, 
whom alon<* he had lx)und ; also, the heir could always 
(prior to the statute 3 Will. & ilar}’, c. 14) have 
sold away the lands which liad desamded u)w>n him, 
and received the pnrchasivnioney therefor ; and in 
that case, neither the lands so aliened nor the pur- 
chase-money so received were or was liable to the 
creditor; but by the statute of William and Mary 
(commonly called the Statute of Fraudulent Devises), 
the devisee of the lands of a debtor who had so l)ound 


(а) See Lydl v. Kenntdy ftod Sanden v. Sanders^ eupra. 

(б) Moodie v. HanniJittr^ supra. 

(e) JSttmdaU v. Hankinmn^ I Sim. 393; and IJercy r. 

JHnwoodyt 2 8? ; Ha/*cm r. Birch^ 1 5 Him. J 21 . 

{d) 29 Car. 11. e. 3 ; aee /n re Fidd v. WhUtf 29 Cb. 
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his heirs was made liable jointly with the heir ; and if 
rither the heir or the devisee aliened the lands, the 
purchase-moneys received on the sale thereof were also 
declared liable for such debts (e) ; and the creditor was 
still further protected in the case of such alienation 
by the statute 1 1 Geo. IV. and i Will. IV. c. 47, 
by which it was (in effect) enacted that a devisee 
alienating the lands makes the testator s debts his own 
debts to the extent of the value of the land alienated (/). 

mutfimounti In order to prevent the injustice which, pre^^ou8ly 
to the statute* 3 & 4 Will. IV. c. 104, many times 
resulted to creditors in consequence of a testator not 
lia\dng chargcxl his debts upon his real estate, courts of 
equity, by straining a little the ordinary rules of con- 
struction, laid it down as a rule in this class of cases, 
that a mere general dir(‘ction by a testator that his 

Astoenl debts should be paid effi*ctually charged them on his 

SlStor”o/ estate; and such rub^ of construction is still in 

practice in the courts, notwithstanding that the original 
occ4ision for it has either ceased altogether or been 
minimised. Thus, in Letjh v. Earl of irarrinyton (g), 
a testator commenced a wull thus : — As to my worldly 
“ estate, I give and disjmse thert»of in nianner following ; 
** (that is to say), Im'primiSy I will that all my debts 
which I shall owe at the time of mv decease be dis- 
“ cbargtHl and paid out of my e^fatr ; and he then dis- 
posed of his rt'al and jiersonal estate, charging the 
former with an annuity. The House of Lords, affirming 
a deert'o of Ijord King, held the real estate to be? charged 
with the debts. And it is not necessarj' that such ex- 
pressions as Im primin'' should be at the Ix'ginning of 
the will ; for, as observed by Shadwell, T.C., in Grairs 


(e) Jiuntinff v, Shddmir, 0 M. At W. 256; v. KrMeg, 7 

Kant laS; TucJier, 5 ll.irf, 79. 

(/) Smatl V. Jietiffthjf, 34 Ch. Dir. 379, 

I Biv, r. 11 Toml, ecL 511 ; and SHk v. Primt, i Bra C. C, 



ADMINISTRATION OF ASSETS, 


V. Graves (^), ** If a testator directs his debts to be paid 
“ is it not in eJfect a direction that his debts shaJl be 
“ paid in the first instance ? 

There are, however, certain exceptions to this general 
rule, viz. : — 


1st, Where the testator, after a general direction for i. MTiew 
the payment of his debts, has specified a particular 
fund for the purpose ; ‘ ‘ because the general charge by 
“ implication is controlled by the specific charge made moitof ^ 
in the subsequent part of the will (i). 


2nd, Where the debts are directed to be paid by the a. whero 
executors, wdio are not at the same time devisees of the 

* r 

real estate (Z:) ; for, in that case, it will be presumed 

^ ^ <liroctwl to 

that the debts are to be paid exclusively out of the the debu. 
assets which come to them as executors. 


A direction to raise money for payment of debts out Debuto be 
of rents and profits of real estate will authorisf? the 
sale or mortgage of the estate for that purpose (/) ; 
and in such a case the court inclines to directing a 
sale rather than a mortgage, but will direct a mortgage 
where there are sufficient reasons against a sale (?/<). 

Of course what the court would itself in a diu^ course iTnually by 
of administration order to be done, the executor or 
trustee may himself do without such order ; but for niurtgfge. 
his greater safety, he should obtain the direction of 
the court on an originating summons issued under 
Order Iv. rule 3 (u). 


Where a person has a direct lien upon the lands, as 
mortgagee or otherwise, his right of priority will not by » cbmrge ©f 


(A) 8 Sim. 55 * 

(i) Tk(m<u V. Britnellt 2 Vet. Sr. 3*3 J P^^’ce r. NortK I Fb. 85 . 

(i‘) Cool; V, J}a'ictonj 3 I>e O. F. A J. 127 ; Finck v. JJatt€rd<y* 3 
mb, 345 n, 

( l ) Bootle w BlundtlU 1 Mer. 232. 

(m) MeUalfe r. HuUhin$Qn^ I Cl*. Div. 591. 

(n) Aud nee Child Co. v, TKorleyf 16 Cb. Dir, 151. 
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be affected by any sucb general charge of debts (o ) ; 
and it is to bo here observed that neither debts by 
specialty, in which the heirs are bound, nor simple 
contract, debts, even since 3 & 4 Will. IV. c. 1 04, 
constitute a lien or charge upon the land (p); so that 
a pnrchas(?r or mortgagee of such lands, even an 
equitable mortgagee thereof (7), before any action for 
administration of the real estate has been instituted, 
would take free of all such debts, and would not be 
bound by notice theri‘of, or bound to inquire into the 
existence of such debts ; but if an action for such 
administration has benm commenced, and a decree has 
be(Ui made therein, or ((‘ven l^efore decree) the action 
has been registt'red as a //.s pnideivif and in its purview 
it clearly extends to claiming against the specific real 
estate, the purchaser or mortgagee would not be safe 
in completing liis purchase or mortgagt^ (r). 


Judgment regards judgment debts, they have ceased since 

ftnd^heunot ^^^4 constitute any lien upon the lands of the 
imd how debtor, unless execution has been sued out thereon and 

onlMida. put in use; and it may be usefully stated here re- 

garding judgment debts generally, — 


4*5 Will mid (i*) That by the statute 4 & 5 Will, and Mar}% c. 

Mftry, 0. ao. ^ judgment debt, unless docketed, had no 

preference in the administration of assets, but ranked 
2}ari passu with simple contract debts, and the executor 
might therefore without committing a devastavit prefer 
any simple contract creditor to the undocketed judg- 
ment creditor 


fo) Child V. 1 Yern, loi, 103. 

(p) Hurley v. Afort/y, 5 Do G. H. A U. 610 ; Kinderley v. JervU, 22 

Boftv. I. 

(9) Soo Driiiik Mmiwtl JnvtstmfiU Ch, v. Smart, T.. R,*to Ch. Appw 
567, following jMrie Baine, i Mont. D. A Do O. 492; Cooper v, 
“ L. H. a Ch. App. 112 ; and disapproTing Caiier v. Sandert, 
a Dtow, 248. 

(r) Price r, PHrr^ 35 Ch. D'it, 297. Tli# writ or order affrctiiig Undo 
mutt now bo rogwtorod »t Uio Land RogUirj OAco (51 k 52 Vlct. c. 51). 

(t) Lmmdcm v, Peryucon, 3 Rttsa. 349 ; M rt JVrJtrr, 1 B. A P. 307 ; 

ai Ch. Dit. 189. 
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(2.) That by the statute 23 & 24 Viet. c. 38, the »3 at 04 Vkt. 
protection which the executor had ajj^inst undocketed 
judgments under the statute of William and Mary, 
while that statute remained in force, was simply 
restored to him as against judgment debts remaining 
unregistered ((). 

(3.) That by the statute 27 & 28 Viet. c. 112, a27&a8Vict. 
judgment debt, even although duly registered, is 
longer a lien upon the lands of the debtor, unless execu- 
tion has been sued out thereon ; (dther tin* legal execu- 
tion by clef/it and delivery of the lands thereon, or else 
the equitable execution whicli results from the ap]X)int- 
ment of a receiver of the lands (a ) ; and 

(4.) That by the Statute of Frauds, a judgment 
debt is no longer a lien on the goods of tlu» (hdjtor, 
unless ex(‘Cution has been sued out thereon, either the 
legal execution hy JL fa. delivered to the sherilf, or the 
equitable execution of a receiver (r). 

Consequently judgment debts (unless such steps as (.Vnoml effect 
aforesaid have been taken to constitute* them liens) 
are not in the nature of charges upon tlie pro])<Tty of 
the debtor, but are merely debts ]>ayable like other 
debts out of the personal estate and (ujxui that prov'ing 
insufficient) out of the real estate in a duo course of 
administration. But (as already stated) the commence- 
ment of an action for adininistnition may givc^ all debts 
(including therefore judgment debts) the quality of a 
lien (jr). 

By the Supreme Court of Judicature Act, 1 875, it is Aamini«trt* 
enacted that in the administration by the court of 


(0 Van Ghduifit r. Nerinckz^ aupra. 

(«) Anglfy- Italian Bank r, Davie*, 9 Cb. Div. 275 ; Re Pope. 17 Q. B. 
D. 743 ; Ketvnejf r. AUrUl, 34 Cb. Dir. 345 ; Re Mertey Rail. Co., 37 
Cb. JLHr. 6ia TbU writ or oi^er muct now be regUter^ «t the Land 
Registry Office (51 k 52 Vtci. e. 51). 

(v) Slater r. Finder, L. R, 7 Kxeb. 95 ; Ex parte Ball, 1 4 
132; JPuggU r. Bland, Ji Q. B. D. 711* 

(«) See Price Price, 35 Cb, Dir. 297 ; sod p. 302, iuprs. 
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0 “ the assets of any person who may die after the com- 

“ mencement of this Act (y), and whose estate may prove 
** to be insvfficicnt for the paymeM in fiM of his debts and 
“ liabilities f and in the winding up of any company 
‘‘under the Companies* Acts, 1862 and 1867, whose 
“assets may prove to be insufficient for the payment 
“ of its debts and liabilities and the costs of winding up, 
“ the same rules shall prevail and be observed as to the 
“ respective rujhis of secured and nmecured creditors, and 
“ as to debts and liabilities provable, and as to the 
“ vahuiiion of annuities and future and contingent 
“ liabilities respectively, as may be in force for the 
“ time lK*ing under the law of bankruptcy with respect 
“ to the estates of persons adjudged bankrupt.** 

Accordingly, where an estate is being administered 
in the Chancery Division, and it either is from the 
first known to be or in the course of the admini- 
stration is shown to bo insolvi'Ut, the rules for the 
time l>eing in force in the Bankruptcy Di\nsion are 
ap])Iicable to the administration of the assets : — (rr.) So 
far as regards the ndative rights of secured and un- 
secured creditors ; ( 7 ;.) So far as regards the debts and 
liabilities provable ; and (r.) So far as reganls the valua- 
tion of nniuiitit's and future and contingent liabilities. 

It is necessary to consider these three several 
matters in their onler, with some detail : — 


Bankruptcy 
rnlei, appli- 
to tho 

tifin of in* 
•oWent 


S«curo<l Firstly, the relative rights of secured and un- 

a unMourc Creditors, The old rule in Chancery was that 

infer t€, ^ secured creditor might, in addition to his rights under 

his security, prove for the irho/e amount of his debt 
against the general estate (z), but not of course so as 


SAern^n v. ri*, 12 Ch, Div, 68, diMpproTing liUton v. 

9 Cli. DIv. 620. 

{x) Afixton V. >, 3 My. k Cr. 443 ; and mo KeUoek'e Catt, L. R. 
3CU. 
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to receive more than the fall amount of his debt. 
Under sect. lo, he will now have to elect between, on 
the one hand, resting on his security and oompi^lling 
the trustee in the bankruptcy to redeem him, in which 
case he will not prove against the general estate at all ; 
and between, on the other hand, realising his security 
and proving against the general estate for the deficiency 
only (if any), or valuing his security (u) and proving 
for the excess only (if any) (h) ; or he may surrender 
his security, and only in that case x>rovo for the whole 
amount of his debt (c). 

A secured cn^ditor is of course usually a mortgagee ; 
he may also be a judgment crtnlitor who has obtained 
a charging order on stocks or shares (f/), or who has 
obtained a garnishee order (r), or who has ol>- 

tained the appointment of a receiver by w’ay of equit- 
able execution, and has duly proceeded under the order 
(y), or generally who has issued ay*, yb., an elrf/if, or 
other legal execution, and has duly followed up the same. 
A holder of a bill of sale, although unregistertHl, used 
to be a secun‘d creditor (//), and if registered would of 
course still be one (h). But a landlord, in n*Hp<^ct of 
his arrears of rent, is not a S€*curQd creditor within the 
meaning of the Bankruptcy Act, 1883, or of tin* loth 
section of the Judicature Act, 1875 (i); for a landlord's 

(а) Si'tJ v, liank of 12 A|>p. 20. 

(б) See In re 7 'alhotj Kin>j v. 39 <!?h. Div^ 5 ^ 7 - 

(r) See Hnnkruptoy Act, 18S3 (46 A 47 Viet, c. 52), 2rKl 
alKi> /n re Sxicht <t* Co., I Cli. Div. 48; Ejt. pttrtr Bafjnhnxce^ in fr AVr, 
13 Cli- Div. 330; Ex parte Xnrton^ Ex parte GriJJinf in re /iunyard, 
10 Cb, Div. 330; Williams v. Jl'pkine^ j8 Cb. D»r. 370; VmtUlrry v. 
Jlartrum, 19 Cit. Djv. 394 ; In rc Jordan^ tx piorte. liax'rxvnt^ 13 Q. U. 
D. 228 ; In re Arden^ ex parte Artlen^ T4 H. D. 121. 

{d) B<vr>udl V. VaHtan, 6 Cb. Div. 130; Wulyery v. Tepper, 6 Cb, 
Div. 364 ; ami diiitiiig. In re Onslt^tr^s IVuets^ L, K, 20 K<i. 680, 

(e) Ex farte Joseit/ne, in re Watl^ H Cb. l>iv. 327. 

If) Ex parte Erans, in rt Erans^ 13 Cb. Div, 252. 

< 5 ) In re Knotty 7 Cb. Div. 549 n. ; Tadman v. D*Epineut 7 , 20 Cb. 
Div, 217. 

(A) BitU of Sale Act, 1882 (45 A 46 Vtct. c. 43), a. 8. 

{•) Jn re Octal CoHSUM€r*s Co,, ex parte Hughee^ 4 Cb. Div. 625 J In re 
i*Tinting and Numerical Co., 8 Cb. Div. 535 ; in re Bridgewntrr Engine 
Ok, 12 Cb. Div, 181 ; Thomas r, Eatent lionits Oo^ 17 Cb. Div. 250. 

U 
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rigkt of distress is no security until the right has been 
exercised by an actual seizure. Also it has been recently 
held that a judgment creditor does not become a secured 
creditor by merely obtaining the appointment of a re- 
ceiver (A;). 

(/>.) Secondly, the debts and liabilities provable. 

According to sect. 37 of the Bankruptcy Act, 1883, 
all di‘bt8 and liabilities, present or future, certain or 
contingent (other than damages for a tort and other 
than debts and liabilities contracted with notice of an 
act of bankruptcy), to which the debtor is subject at 
the date of the ivceiving order, or to which he may 
b(»fore his discharge become subject by reason of any 
obligation incurred before the date of the rc^ceiving 
order, are ]>rovablt‘ in tlu' bankniptcy : and by sect. 
30 the order of discharge releases thi^ bankrupt from 
all debts and liabilities provable in the bankruptcy, 
other than the following, that is to say, — 

(i.) Debts due on recognisances ; 

(2.) Debts due for offences against the revenue ; 

(3,) Debts due on bail-bonds given in respect of 
revenue prosecutions ; 

(4.) Debts incurred by means of any fraud ; 

(5.) Debts incurred by means of any fraudulent 
br(*ach of trust j and 

(6.) Debts and liabilities forborne by any fraud. 

By sect. 1 50 of the Act, the crown is bound by the 
order of discharge ; but by sect, 37, any provable debt 
or liability (the \*alue of which requires to be esti- 
mated) may be declared by the court to be incapable 
of fair estimation, and in that case it ceases to be a 
provable debt, and will not be destroyed by the bank- 


(Ir) In n JMbtuMn, ex parte CkarriaptoUt aa Q. B. D. 187, ovmuUxtg 
/a re JS^mne, 



ADXIKISTBATIOK 09 ASSEXa 


mpt's discharge ; but, nota hene, in order that such 
a debt or liability may not be destroyed by the bank- 
rupt’s discharge, it is necessary (by the very words 
of the section) for the creditor to obtain a dcK'laratiou 
from the court to the effect that it is iucapable of 
fair estimation (/). 

According to sect. 40 of the Act, all debts proved S«oiloii 40. 
in the bankruptcy are to be paid jxwi pumi, other than 
moneys of a Friendly Society (in) in the hands of the 
bankrupt as the duly appointed oflicer of the society 
(which are to bo paid befort' all other debts whatso- 
ever), and other than the following three classes of 
debts, wliich are to have priority over the other debts, 
and inter .si? are to be paid pari pasHU, that is to say, — 

(I.) Parochial rates and local rates generally, j 
from the bankrupt at the date of the receiving order, 
and which have within tht*! tw<»lvc months next before 
such date b(?coiue due and payable ; also, assessed 
taxes, land tax, and propi‘rty or iucotuo tax (not ex- 
ceeding in the whole one year’s asst‘8sment) assessed 
on the bankrupt up to the fifth day of April next 
before the date of the receiving order ; 

(2.) Wages and salaries (not exceeding ^^50 in 
each case) of the bankTU])t’H clerks and servants for 
the four months next before the date of the receiving 
order ; and 

(3.) Wages (not exceeding £$0 in each case) of 
the bankrupt’s labourers and workpeople for the four 
months next before the date of the receiving order (n). 

And by sect. 4 1 , an apprenticeship premium may 8««iloa 41* 
(as to a reasonable part thereof) be repaid in full ; also, 
by sect. 42, a landlord may distrain for (and thereby Section 4a. 

(l) ffardjf ▼. FothergUl, tS Q, B. D, 646 ; 13 App. Ca. 351. 

(m) Distinguifth /n rt WiiliamM, Jonu WUliaiM^ 36 Cb. Dir. 573. 

(p) And ten tbn Baokrupicy (Agrienltujml Labouren’ Wagof) Act, 

iSte {49 k 50 Viet c, 2S) ; and infra, p. 310, ». (e). 
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b© paid in full) arrears of rent (not exceeding one 
year’s arrears) accrued due prior to the date of the 
8«eiUm38. order of adjudication; also, by sect. 38, a set-oflE is 
given in the case of mutual credits, mutual debts, and 
other mutual dealings between the bankrupt and the 
Stotlon 150. proving creditor ; and by sect. 150 of the Act, the 
crown is bound by these priorities. 


Stetlon9. And lastly, by sc^ct. 9 of the Act, no creditor of 
the bankrupt is to have, in respect of any debt provable 
in bankrui)tcy, any remedy against either the person 
or the prope*rty of the debtor, or is to commence (unless 
with the leave of the court) any action in respect of 
such debt ; and by sect. 150 the crown is bound by 
this provision, so far as regards its remedies against the 
property of the bankrupt (v). 


Bal«i of proof It is to bo observed that the loth section of the 
Judicature Act, 1 87 5, in Rj>eaking of “ debts and liabi- 

Ohinoorv provabh‘,’* says nothing regarding their “ priori- 

ties ** inter sc ; and acconiingly, although it has been 
held that (speaking loosely) all debts (including even 
voluntary bonds (jp) ) are now payable pari pa-ssic in 
the administration of an insolvent estate in the Chancery 
Division, just as in bankruptcy, yet it has also been 
held that in Chancery administration of insolvent 
estates, crown debts retain (in effect) their priority, 
not indeed in bankruptcy (for the Act of 1883, unlike 
the former Act of 1 869 (9), expressly binds the crown), 
but in the administration of assets (r) ; also, that a 
Savings Hank still n^tains its ])riority for its actuary's 


( 0 ) /li rt Thmat, tx ixirtt Commissioners of IPickhIj and Forets. 21 

Q. a P. 38 <x 

(p) Far parte Fottintfrr, tn tr Stewart^ 8 Ch. Div. 621. 

(f) parte Potfma^cr-Otneral^ in re Benhamt 10 Cb. Div. 595 ; 
In r* Winehouse v. WimAotMe, 20 Ch. Div. 545, 

(r) in r§ Oriental J^nk^ ex parte the CVoton, 28 Ch. Div. 643 \ In rt 
WedL hondom Oommereial Bank^ 38 Ch. Dtr. 364 ; and tee In re JltnUet 
9Ch.Piv. 
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receipts (s) ; also, that a judgment creditor also still 
retains his priority {f ) ; also, that local rates have no 
priority in Chancery by reason men*ly of section lo 
(u) ; but of course these rates may be otherwise 
entitled to priority ; also, as rc^gards those rates (just 
as in the case of rent), if they are due in respect of 
an occupation subsequent to the death of the testator, 
they are of course not debts or liabilities of tlie testa- 
tor, at least not primarily so, but are primarily debts 
of his executors, and therefore payable in full by the 
latter (v). And it has also been decided, and the 
decision is clearly a correct one, that section lo of 
the Judicature Act, 1875, has not intnxluced into the 
administration of insolvent estates in tlie Chancery 
Division the rules of bankruptcy as tx) the limita- 
tions of the landlord’s right of distress for rent in 
arrear (x), or as to reputed ownership (//), or as to 
the avoidance of voluntary settlements (:), or as to 
the avoidance of executions for jCs^ (now ;620), where 
the sheriff has notice within foiirtetm days after the 
levy (a). 


On the other hand, it has been held that the rule in Rules of 
bankruptcy that servant’s wages shall be paid in priority (U 
to all other debts is by the loth s**ction extendcnl to 
the winding up of a company (//) ; and by the Pre- CbimoerT. 


(#) Jn re WtUianUt Jones v. IVilh'antg, 36 Ch. Dir. 573. 

(t) Smith T. Maryan, 5 V. P. D. 337 ; In re CrowtheTf tx parte ElliSf 
20 Q. n. D. 37. 

(u) In re Alhi^m Stexl and Wire Co,, 7 Cb. I)ir. 547, 

(f) Marine Hydropathic Co, 28 ('b. Dir. 470; National Arms Co., 
28 Ch. Div. 474; The Dry Dttcks Co,, W. N. 1888, p. 165; and see He 
Boteen'i Kstate, Soreliffet claim, 37 Cb, Dir. 128. 

(*) Fryman r. Fryman, 38 (Jh. Dir. 468. 

(y) In re Crumlin Viaduct W<frhs Vo,, II Cb. Div. 755 ; Gorring v. 
JrmtU Co., 34 Cb. Div. 128 ; and *e« Moore r. Angto^halian Bank, to 
Cb. Dir. 681. 

(z) In re Gould, ex parte OJieial Hceeiver, 19 Q. B. D. 92. 

(a) Jn re Rickards Je Co., 1 1 Cb. Dir, 676 ; Withemsea ^ Brick Works 
16 Ch. Dir. 337 ; and sea In re Printing and Susnctieol Co., 8 Clu 
515 ; /n re Vrvn CeMiery Co,, 20 Cb. Dir. 442. 

Jnrt Association of Land Finaneiers, 16 Cb. Dir, 373. 
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ferential Payments in Bankruptcy Act, 1888 (c), this 
pi^ference has been for the future more unequivocally 
recognised both in bankruptcies and in the winding up 
of companies, not only as regards such wages and the 
salaries of clerks, but also as regards parochial and 
other rates, and as regards assessed taxes ; and these 
provisions ai'e expressly made applicable to deceased 
insolvents, and possibly therefore are applicable also to 
an administration of an insolvent estate in Chancery ; 
and the set-off or mutual credit clause in the Bank- 
nipicy Act, 1883, has been held tc be applicable in 
(Jhoucery (d ) ; also, in lht‘ administration of an in- 
solvent estate to which the Judicature Act, 1875, 
applies, a creditor on the estate whose debt bears 
interest is not entitled to inten»st up to the day of 
payment, but only to the date of the judgment for 
administration, which, by virtue of the loth section 
of the Act, is equivalent to the adjudication in bank- 
ruptcy (r) ; but if there is any surplus after payment 
of debts, then under section 40 of the Bankruptcy 
Act, 1883. interest at the rate of 4 per cent, per 
annum is payable from the date of the receiving order ; 
also, so long as there are assets, crt'ditors may come 
in and pn)ve, not disturbing any prior dividend, in 
administration as in bankruptcy (/ ) ; and there is 
the like distinction in administrations as in bank- 
ruptcy l)eiweon the principal administration of assets 
and the administrations ancillary thereto in foreign 
countries (//). 

(f.) Thirdly, the valuation of annuities and future 
and contingent liabilities. 

(<*) 51 k 52 Viet, c, 59, re|>4>jilhig tlw* Act, 1S83 (46 k 

47 Viet. c. j 8), and the liAnkniptcv (Asricultural Labourcra’ Wage*) 
Aot, iS^ (49 k 50 Viet. e. 28\ 

^ SmiiA, ^trffn V. 22 Ch. Dir. 584 ; Mertey SUd Co, 

V. 9 App. Ca. 434. 

Jn rt Summtri, v. Cumcft, 13 Ch. Dir, 136; and tea In 

^ Kinp r. Chick, 39 Ch. Dir. 567. 

(/) In r# Hide x. Mnjt, 13 Ch, Dir. 236. 

Mtmm T. t 6 Ch. Dir. 407 ; on app. tS Ch. Dtr. 347. 
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By section 37 of the Act, the trustee in the Lank- 
mptcy is to make an estimate of the value of any 
provable debt or liability which does not boar a certain 
value, and on appeal from the tni8t<*o’s estimate to the 
court, the court may (without a jury) assess the value, 
or may declare the debt or liability incapable of btu’npj 
fairly estimated. 

It has accordingly been held that an annuity pay- 
able to a female during life or widowhood (It) or thnn 
ca^ta fucrit (i), can be estimated for the pur]x>s(*H of 
proof, due weight being of course given to the possi- 
bility of c^'sser during the life of tin* annuitant (/.). 
As regards future liabilities, if theses an* otherwises 
certain in amount and are not contingent, tin* prestut 
value would bo ascertained by ni(*rely discounting 
same; but as regards liabiliti<‘S {wh(‘th(*r present or 
future) which are contingent, the valuation may (‘ither 
be by fixed rules or as a matter of fair (►pinion, and 
whenever ueith(*r of these modes of asc(*rtainiiig the 
value? is rightly ap])Iicable, the liability would bo 
deemed incapable of valuation ; and it- l»as held 

that those rules apply in the adininistration of assets 
(/). To prevent such a liability from being d(*s1royed 
by the debtor’s order of discharge, it is m*ct*ssary (as 
above stated) that the court should declare the liability 
incapable of fair valuation {m). 

And it has been ]>rovided g(*nerally by the Bank- 
ruptcy Act, 1883 (u), 8. 125, that where an estate is 
insolvent, it may be wholly wound up in the bankruptcy 


(A) Aar j>artt 5 Ch. Div. 372 ; Kx parU Is'aden, 9 Cli, 

Div. 670. 

{%) £x partf 14 Ch, Dir. 579. 

(A) Ex parU Pnwrcc^ t.> Div. 262 . 

(/} In rt Bridget, HtU v. Bridget, 1 7 Cli. Div. 342. 

(ot) Bardg v. Eothergiil, iS Q. li. IX 646 ; 13 App. Cm. 35 n 
(n) 46 A 47 Viet. c. 52. S©* alio a. 132 of tho »am« Act, ©nauiing 
tho Couaiy Court to make an adtotuiairatioa order, loaUad of tlie utoal 
order lor payment by ii ‘ 


Adminintm* 
tion of iuwd- 
vrnt 


Oi riff ion. 
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jurisdiction, — the order in that behalf being made at any 
time after the expiration of two months from the date 
of the grant of probate or of letters of administra- 
tion, provided that no administration proceedings have 
meanwhile been taken in the Chancery Division ; and 
in the latter case such proceedings may be transferred 
(but not as a matter of course) (o) into the Bankruptcy 
Division ; and the proceedings may (even after decree) 
be transferred into the County Court Qf). 

Adfnlnlitra* In a creditor’s action for administration of the personal 

oSwiwiy,— estate, an account is directed of the debts generally 
JStlon — * and of the general expenses, and a further account is 

ia.Tpertoual directed of the personal estate generally (y) received 

e fleet) received by the executor, and of what is 
uaryoAto*. outstanding. The executor is allowed in his accounts 
all his testamentary expenses (r) ; also all “just 
allowances ; ” and neither of those need be sjx'cified 
in the deert'o for administration (s). After decree 
made, the i*xecutor should exercise his ]X)wers only 
with the sanction of the court (/) ; and therefore he 
applies at chambers for directions as to getting in the 
outstanding personal estate. The debts include all 
debts (the liability for which was contracted by the 
testator) becoming due befow the date of the Chief 
Clerk’s certificate (m) ; and the decree operates for the 
lienefit of all creditors who prove their debts under it. 
Also, interest is computed on all debts down to the 
date of payment, — on those that carry interest at the 
agreed rate, and on the others at the rate of 4 per 
cent, ; but the last-mentioned debts do not receive 

(0) JSr^jTi V. 39 Oh. Dir. 336 ; and /a it IVsliiamif Jfmti 

T. 3<S Cb, Div. 573, 

{|>) Aikintm r, Poiff/Z, 36 Ch. Dir, 233. 

Iq) Daria r. 3 IM G. & J. 701. 

(r) ^larp v. 10 Cb. Dir. 473, 

(«) 80# 6fd«r xxxiiin rale & 

(!) Marf V. L. K. 8 Cb, App, 747 ; Oarmer v. if(Oore, 3 

(n) fiimaM T. Chi/Uk*^ 3 Dt 0 . P. A J. 563. 
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interest, unless the assets are suflScient for the payment 
of the costs, and of the principal of all the debts (in- 
^^ding even any voluntary bonds although in the 
hands of the volunteer) (r), and of tlie interest on the 
interest-bearing debts ; and now in the case of 
persons dying after the ist November 1875, 
whose estates are insolvent, the court administers the 
estates (as regards interest and otherwise) according 
to the rules in bankruptcy, and therefore allows in- 
terest on the interest-bearing debts only, and on these 
up to the date of the judgment for administration 
only (x) ; and in such a case the plaintiff (creditor) 
gets his costs as between solicitor and clicmt (//), as 
of course does also the executor (c). 

If the plaintiff in the action for administration is a(W>.) Wlwre 
partnership creditor, and asks administration of the pawner* 
estate of a deceased partner, the judgment declares, “ 
firstly, that all the creditors of tht^ dec(?ased are en- 
titled to the benefit of the judgment, and, secondly, 
that the suqdus of the dea^ased partner’s estate, after 
satisfying his funeral ex]x?nst?s and se]wate debts, was 
liable in equity at the time of his death to the joint 
debts of the partnership, without ]>rejudic(* to any 
question as between the sunuving partner or partners 
and the estate of the deceased ])artner ; and then 
directs an account of the funeral exptmses, of the 
separate debts, and of the joint debts, and an inquiry 
what was the personal estate of the deceased (a ) ; and 
for the purpose of the prosecution of the infjuiries as 
to the joint debts, the surviving partners must either 
be made parties to the action or ^ served with notice 
of the judgment for administration (h), 

(v) Gat'rard v. Lord Linorhm, K Ha. 213. 

(x) See In re ^Summer*, 13 Cb. I>iv, 136. 

(jf) Tk&maa v, Jona^ l Dr. k Sin. 134 ; eod see Wright v. WoodSf 
26 Cb. Dir. 179 ; WiUcins r. HoUurham^ 27 Ch. Dir. 703. 

(*) M^»re T. Viaean, 15 Cb. Dir. 566. 

(o) Sm UiO* T. WBm, 9 lUre, 397 ; /» re if Bat, *5 Cb. Oir. t 6 ; 

33 Ch. Div. 613. 

(() Order xvi., role 4a 
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In an action for administration of both the real 
and the personal estate of the deceased debtor, after the 
accounts usual in a judgment for the administration 
of the personal estate only, the judgment proceeds to 
direct that (in case the personal estate is insufficient) 
an inquiry shall be made as to what real estates (sciL 
fee-simple estates) the testator was entitled to at the 
time of his death, and subject to what (if any) in- 
cumbrances thereon, and what are their priorities ; and 
then orders a sale of the whole or a sufficient part of 
such real estate, with the consent of such of the in- 
cumbrancers thereon as shall consent thereto, and 
subject to the incumbrances of those who do not 
consent to the sale, the sale ])roceeds to be brought 
into court to the real cstat<' account ; and these pro- 
ceeds are aftensards appli(‘d in payment (according 
to their priorities) of the incumbrancers who consent 
to the sale, and subject thereto arc* ap})lic{iblo towards 
lielping the personal estate to pay the costs of the 
action and the general debts of the testator (t). 

The common decree or judgment for the adminis- 
tration of the personal estate of the deceased is a 
judgment against the personal estate whensoever 
realised in favour of all the creditors who come in 
under the decree (d) ; and when the decree extends, 
or by any subsequent order is extended, to the adminis- 
tration of the rt'al estate also, the judgment operates 
in like niauuer in favour of tliese creditors (c). And 
when by the ("hief Clerk's certificate and the order on 
further consideration, or by any other certificate or 
order in the action, the creditors are found and pro- 
portions of the assets are set opposite their names so 
as to be appropriated for or towards payment of their 

(f) ihpmrth r, Hislopt 3 ft*, 4S5 ; Crom ▼* Gtt%eral /ttresfaieiit Co.. 

3l>«aif.aG.698. 

r, I C 4 k Div. 245 ; 4 Ch. Dir. 757* 
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debts, the sums so appropriated become the property 
of the specified creditors (/); and any subsequently 
accruing assets will (upon the principle of the judg- 
ment which a single creditor might obtain at law of 
assets quamio acciderint) be appropriated in like manner 
and in the like proportions until the full amount of 
all the debts so sp<*ci(ied with iuterest thereon is paid 
or provided for {g), the order providing also for any 
other creditors who since the last appropriation may 
have come in and taken the benefit of the dt^cree (//) ; 
but the amounts appropriated to certain creditors and 
never claimed by them do not become available, at 
anv distance of time, for the other creditors wlio come 
forward to claim payment; for if A. leavcvs his money 
in court, it do(*s not thereby bc‘Come the ])ro}K'rty of 
B. ; and tlie fact that A. and B. are ]x>tli creditors of 
one testator C. can make no difference (/). 

The efl(?ct of an executor administering personal Howuad 
estate under the direction of the court- or administering 
it, after advertising for creditors and claimants, under 
sect. 29 of the statute 22 & 23 Viet. c. 35, is to 
protect him personally against any dainis tht‘reafter 
brought forward by creditors of th(^ testator remaining 
unpaid ; and such creditors must pursue tluur renu'dy 
(if any) against the n'siduar}* l(‘gatees or next of 
kin ( 7 .:). But if the executor has administered tin? 
estate neither in the one nor in the other of thosi* two 
ways, then he remains liable to any un|>aid crtnlitor, 
who may accordingly sue him, in which casc^ the 
executor will lx? entitled to call upon the n‘sidiiary 
legatees or next of kin to refund (() ; or the creditor 
may proceed against such legatees or next of kin, 

(/) Athlry V. Athlfjfi «upra. 

0 ?) P/UL 
{h) Ibid, 
ii) Ibid. 

(k) Thomas r, Grijiths, z G. F. k 3, 5S5- 
{1) Jtrris V. HW/ettoit, L. R. iS Eq. 18 . 
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addiiig or not adding (as he chooses) the executor as a 
co-defendant (m). The creditor’s remedy against the 
residuary legatees is, however, a purely equitable right, 
and the court will not enforce it if there are circum- 
stances rendering it inequitable to do so (n). 

Legatees and devisees are of course ]X)stponed to 
creditors, on the ground that a man must first do 
what is just before he attempts what is generous. 
On the other hand, legatees and devisees, as being 
expressed objects of a testator’s generosity or l)ounty, 
are respectively preferred to the next of kin and to 
the heir-at-law of the testator ; and among legatees, 
residuary legatees are considered the least favoured 
objects of such express generosity, although it is other- 
wise with residuary devisees, for these latter rank on 
the same level as other devisees (<>). 

From these and such-like considerations the courts 
have established in the administration of assets the 
following order in the liability to debts of the different 
properties (but as between such properties themselves 
only) belonging to the testator at the time of his de- 
cease, that is to say, — 

1. ’Hie general personal estate not bequeathed at 
all or by way of residue only. 

2. Real estate devised for the payment of debts. 

3. Real estate descended. 

4. Real estate devised specifically or by way of 
residue, and being at the same time charged with the 
payment of debta. 

5. General j>ecuniary legacies, including annuities, 


(in) Hunter v. Young 4 Kxch. Div, 256. 

(n) Mulgwag v. 3 1), F. k J. 474 ; Blake t. 0<tle^ 31 Ch. 

Dit. 571. 

(0) WMer V. Mtagtr, 2 V, W. 551 ; Kidneg t. Oemsmaker, 12 Vet, 
154; Bheper v* Sm^ l Ch, Div. 90^ Jto/nr y , Boper, 3 Ch. XHt. 
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and including also demonstrative legacies whicli have 
become general. 

6. Specific legacies (including demonstrative legacies 
that have remained demonstrative) and real estate de- 
vised specifically or by way of residue, and not being 
at the same time charged with debts. 

7. Personalty or realty subject to a general power 
of appointment, and which power has been actually 
exercised by deed (in favour of volunteers) or by 
will (^). 

8. Paraphernalia of widow. 

I. The general personal estate, not bequeathed at 1. Tiie^nenl 
all, or by way of residue only, and which is in general p<r|. 
legal assets, is first liable. But of course the testator 
may have exonerated it from its primary liability, and 
such exoneration may be either express or implied. 

Thus, if the testator has appropriated any sr)ecific part 
of his personal estate for the payment of his debtsj per* 

and has also disposed of his geiienil residuary personal 
estate, the part so appropriated will be primarily liable 
to the payment of the debts in exoneration of the 
general residuary estate; but in such a case, if the 
exonerated residue or any part thereof should lapse, 
the exoneration ceases to the extent that the disposi- 
tion thereof has failed (y), so prevalent is the rule 0 ; 
principle that the residuary personal estate is primarily 
liable. Also, when it is attempted to exonerate the 
personal estate at the expense of the real estate, very 
clear language on the part of the testator is required 
to exonerate the general personal estate from its 
primary ability ; and to do this, bo inu.st show an 
intention not only to charge his real estate with his 
debts, but also to exonerate his personal estate there- 
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from. Therefore, neither a general charge of the debts 
upon the real estate, nor an express trust created by 
the testator for the payment of his debts out of his 


oharg« of tbe j^eal estate, or any part thereof (r), will be sufficient to 
exonerate the personal estate from its primary liability 
to pay them ; and this rule is applicable even where 
the charge upon or trust of the real estate to pay the 
debts is contained in a deed, and the settlor afterwards 


makes a will disposing of his residuary realty and of his 
[residuary] personal estate (x). But if the personal 
estate be given to some legatee, and more particularly 
if the articles given be specifically mentioned, the 
indication thus afforded of the testator’s wish that 


the personalty shall come clear to the legatee, will, if 
coupled with such a charge as aforesaid, or with an 
express trust for payment of the funeral and testa- 
mentary expenses or of the debts out of the real 
estate, bo sufficient to exonerate the personalty (f). 
On tbo other hand, if the personalty be simply given 
to the executor, or if the gift be merely of the residue 
of the personal estate, the personal estate will not 
1)6 exempt (m). In short, an intention must appear 
to give the personal estate as a specijic IfUjacy to the 
legat/co ; and if this be tlie case, it will be exempt, 
and will be removed to that distant rank in point 
of liability in which all specific devises and bequests 
are held to stand (r). 


The primary liability of the general residuary per- 
sonal estate (when not effectually exonerated there- 
from) to pay the testator’s debts, extended to including 


(r) Tower v. i8 Vo«. 132 ; Oollit v, Robintt 1 De G. & Sm, 131 : 
Brifiiffto V. PkUlim, 6 Vw. 57a 

(«) TroU r. JSttnAamiit, 28 Ch. Uir. 446 ; following Frtmek x, 
2 V«m. 568 , 3 Bro. P. C. 16. 

(I) Qniem x, Oretno, 4 Biad. 148 ; Lanu v. AgUomJby, 37 Boav. 65. 
(a) Atdrutge v. EWfimrc, 1 BaU. k B. 312. 

(v) Wma on 181 ; Broadbetd t. Barrom^ 20 Cfa. Dir. 676: 

31 Cb. Dir. 113. 
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the mortgage debts of the testator, until by the Act By nktn 
commonly called Ix)cke King’s Act (x\ the rule was ' • 

broken in upon, and the presumption of liability for 
these debts was shifted from the general personal 
estate, and the liability therefor was prirnd fade laid **'^^^** 
on the mortgaged estate itself. This Act enacts, that 
** when any person shall, after the ])assing of the Act, 
die seised of or entitled to any estate or interest 
“in awy lands or other herediiamenfs^ which shall, at 
“the time of his death, be charged with the payment 
“of any sum or sums of money by way of mortgage, 

“and such person shall not by his will, or deed, or 
“ other document, have signiji4:d ang eontrarg or other 
intention, the heir or devisee to whom such lauds 
“ or hereditaments shall descend or be devised shall 
“ not be entitled to have the mortgage debt discharged 
“ or satisfied out of the personal estate, or any other 
“ real estate of such person ; but the lands or heredita- 
“ ments so charged shall, as hetween the different 
sons daunt ng (y) through or under the deeeastd person, 

“ be primarily liable to the payment of all ujortgage 
“ debts w'itli which the same shall bo charged, every 
“ part thereof, according to its value, Ixmring a pro- 
“portipnate part of the mortgage debts charged orj 
“the w'holc thereof.” The Act is not, of course, to 
prejudice the mortgagee’s right to payment out of the 
personal estate, or, iii fact, out of any other part of 
the testator’s assets ; but the Act, unless excluded, 
applies to every person claiming under a will, deed, 
or document dated on or after the ist of January 


It is proposed briefly to consider — 

I. The law applicable to cases not within the statute; 
and 


k i8 Viet. c. 113; Md mo geoerally Dunhp v. iHinlop, 21 


Cb. Biv. 5S3. 

<f) iOmert t. Patrickaon, t Br. k Sia. 186. 
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II. The effect and construction of the statute. 

I. Firstly, the law applicable to cases not within 
the statute may be thus stated : — 


(a.) Ptrtonalty 
primarily 
vnUM 


or 

piraooahy 

taonarated. 


(a,) The heir and also the devisee were primd facie 
entitled to have the descended and devised realty 
exonerated from the mortgage debt, and to have that 
debt paid out of the personal estate. If, therefore, the 
debt had been contracted by the deceased person him- 
self, the personalty was the primary fund for its pay- 
ment, the reason being that the personal estate was 
swelled by the mortgage money at the expense of the 
realty, just as much as the realty is now to be swelled 
at the expense of the personalty. What went into 
the deceased’s personal pocket should again come out 
of same. Of course, however, even under the old law, 
the mortgaged estate might have been devised cum 
onerCy or the personal estati^ might have l>een exempted 
by express words, or by necessary implication (s), in 
either of which cases the mortgaged lands would have 
borne the burden of the mortgage debt 


(t) Mortgiiifed (?>.) On tlie other hand, if the mortgage debt was not 
the personal ilebt of the deceased devisor or ancestor, 
wbea^mon- 0f ^ previous owner of the mortgaged 

debt estate, in other words, if the mortgage debt was an 
ancestral mortgage, the mortgaged estate was the 
primary, and the personalty was only the collateral, 
fund for its payment ; consequently, the devisee or 
heir-at-law, os the case might be, would, as a general 
rule, take the devised or descended estate with the 


burden of the ancestral mortgage on it, and would 
not be entitled to call upon the personal estate for 
exoneration. But if the ancestor or devisor had (*) 


(*) r, 4 Bltgb, N, 8. 305; Tumtend v. 36 

B«av. 71, 76 ; Btwkmm v. Smith, 3 Snu k QiC 344. 
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adopted the debt as his own personal debt, the ordinary Vnltm it Im» 
rale applied («), and the mortgaged estate was in that 11^2^ d*bt. 
case entitled to complete exoneration at the expense 
of the personal estate. As to what acts did or did wm 

^ ili« 

not amount to an adoption of the mortgage debt by Ucht’furVhU 
the owner of the estate, so as to make the pt?rsonalty 
primarily liable to discharge it, the reader is referred 
to the cases cited below (h ) ; it is sufficient to here 
mention, that the adoption was not readily inferred, 
the owner’s adoption of tlio debt for a particular 
purpose not being such an adoption as would deter- 
mine the rights of the beneficiaries inft r $i\ 

II. Secondly, the effect and construction of the 

•r 

statute remain to be considered : — 


(a.) It seems that copyholds as well as freeholds < <>pyh- 
are within its provisions; but it w^as at first uncertain Ar« within th a 
whether k'aseholds were s<.», for tiie words of the Act 


are, “ The heir or devisee to whom such lands or hert‘- 
“ ditaments shall (icsccml or be deciml ” (c ) ; and these 


words w^ere inapplicable to lea.sehold hereclitamentH. 

Eventually it was decided that the Act did not apply 
to leasehold hereditaments ((/ ) ; and accordingly an 
amending Act (<;), commonly called the second amend- 
ing Act, was passed for the purpose of bringing lease- 
holds within it This amending Act applies tc any rx»M«hol«^ 
testator or intestate dying after the 31st December Ac ^ 

1877 seised or possessed of or entitled to any laruh or 
other hereditaments^ of whatever Oraun’, wdiich shall at 
the time of his death be charged with any mortgage or 


<,a) tktiU V. Bftrhrr, 5 Ma*!, 

(i) £vHyn V. £vciynf 2 P. Wjiiii. 659; lltdytt t. 5 

8m. 330 ; liagot v. 13 W. H, 169; Swaitmm v. .^wwffuon, 6 

O. M. k G. 648 ; liijwl V. Jingland, 2 K. A J, 44 ; lextsemore v. 
JCnajmetn, Kaj, 

(c) Piper V, Piptr^ I J. k H. 91. 

(<i) SUomon v. Sftlomon^ 33 L. J. Ch. 473 ; In re irormttep*$ 

BiU V. Warmdetf, 4 Cb. Vir. 665. ^ ^ 

(c) 40 A 41 Viet, c. 34 ; toe Drake r. Kerekaw, 37 Cb. Dir. 074. 
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equitable charge, or with any lien for unpaid purchase- 
money ; and the devisee or legatee or heir shall not be 
entitled to have such sum discharged out of any other 
estate of the testator or intestate unless, in the case of 
a testator, he shall have signified a contrary intention. 


Aotrefew The words sums by way of mortgage,’* occur- 

fitS^chargei' principal Act, apply of course only to a 

defined or specified charge on a specified estate (/). 

1 The principal Act was held to be applicable also to an 

equitable mortgage of freeholds by deposit of title- 
deeds and memorandum {g ) ; but not to apply to a 
Vondor’alien vendor’s lion for unpaid purchase-money (//) ; conse- 
quently, in the amending Act, 30 & 31 Viet. c. 69, 
commonly called the first amending Act, s. 2, it was 
«. 34. enacted that the word “ mortgage ” in the principal 

Act should bo deemed to extend to any lien for unpaid 
purchase-money on any lands or hereditaments pur- 
chased by a The case of a purchaser who 

died infi'sfafr (by what appears to have been a curious 
oversight) was not, quoad this matter of lien, within 
the first amending Act (?) ; but by the second amend- 
ing Act, partly stated above, this omission has been 
provided for. 


n- Under the operation of Locke King’s Act, and 
I,, the two several Acts amending same, as above stated, 
mixed where a mortgage is made of a mixed fund of real 
and personal property, the incidence of the liability 
is upon both the real and the personal property 
equally, and is pro raUiy neither being exempt in favour 
of the other (A*). 


(/) JirptcortK V. Hill, 30 Beav, 476. 

(l7) Ptmhntlx v. Frin^l 1 J. & H. 132. 

(A) Howi V. Hoodt 5 W. R. 747 ; BamwU v. Irtmon^^er, i Dr. A Sm. 
255, 26a 

(*) Hording t. Harding^ L, R, 13 Eq. 493; »ud see HroadhetU v, 
Orom, 24 Ch; Div. 94. ^ 

(A) TnitraU v, Momou^ 7 Cb, Div. 655 ; and Me Leonine v. Li 
10 Ch, Bit, 460 ; MaH$ v. Aarfy, W. li. 1878, p. 204 ; AthiU v. 

16 Ch, Div. 21 1 ; hUkit v. Ikardeg^ 16 Ch. Div. 322. X 
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(c.) What is a corvtrary or other intcfUion ” within 
the meaning of the principal Act ? The cases on this 
subject have been somewhat conflicting ; but the cur- 
rent of authority has set in against the rule laid down 
by Lord Campbell in Woolstnicroft v. Woohtencroft (/) 
as follows : — I think the same rule should now be 
observed with respect to exempting the mortgaged 
land from the payment of the mortgage money, as 
was before observed with respect to exempting the 
“ personal estate, the mortgaged land being now 
‘‘ primarily liable ” — that is to say, there must be 
both a discharge of the real estate and a charge 
of the personal estate. The correct rule (it is now 
universally admitted) is that which was laid down 
in Eno v. Tafhani (?//), by Turner, L.J., wlio there 
said. The npjiellanCs counsel has relied on the dictum 
‘of Lord Campbell in WooUten croft v. WooJstcricrofi, 
^ that the rule which had been before observed with 

* respect to exempting personal estate should now be 
‘ observed Avith respect to exempting the mortgagt^d 

* land from the payment of tlio mortgage money. If 
^ Lord Camphdi intended to say that as hefore the Act 

it had heen iwcessavy to sh<nv an intention not only 
^ to charge the mortgaged estate, hut also to discharge the 
^ personalty^ so now it is necessary to show an in- 

* tention not only that another fund should be charged, 

* but also that the mortgaged estate should bo dis- 
‘charged, he (the Lord Justice) was not prepared to 
‘ folloAV him. In cider to take, a case out of ilu Act, 

* it was sufficuni to skmv a ccoitrary or other intention ; 
‘this destroyed the analogy between the two cases. 

‘ In the one case, the intention to be proved was 
‘ contrary to a settled rtde of ths Common Law (mean- 
‘ing thereby the principles of equity apart from 
‘ statute) ; in the other case, it was contrary otdy to 


“ Ootttmy or 
other ifitoit* 
tion*’ 


thought. 


The true rule 
i« JSno V, 
Tnihnm^--\\ it 
Kutheieut to 
charge the 
perfonal, with- 
out at the 
tame time 


t 


eetatft 


(/) 2 De O. F- A Jo. 347. 

(m) II W. R. 475 ; aud tee OoU t. Ftnwitk, 43 L. J. Ch. 1 79, 
Odton V, Moberti, 37 Ch. Div. 677. 
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a Statutory Bule expressly made dependent upon 
intention.*' 


But not a 
more general 
direoiiutt for 
parment of 
Uebtf* 


Under 30 A 31 
Vlot. o, 6 g^ 
the Intention 
to ohorge tlie 

penoufutj 
with the mort 
gage debu 

preMtod or 
ueoeetarily 


Subsequently to the principal Act, a mere general 
direction by the testator that the debts should be paid 
“ as soon as may be ” (#), or that the debts should be 
paid by “ his executors out of his estate ” (0), was no 
longer suflScient to exonerate the mortgaged estate from 
liability ; but where the personal estate was bequeathed 
on trust to pay (p), or subject to the payment of, debts 
{q\ these words were still held sufficient to show a 
contrary intention within tlie meaning of the Act, so 
as to restore the rule that was applicable before the Act 
and charge the personalty primarily with the payment 
of the mortgaged debts. However, by the first amend- 
ing Act, 30 & 31 Viet. c. 69, in the construction of 
the will of any ^xirson wd\o may die after the 31st day 
of December 1867, a mere general direction that the 
debts or all the debts of the testator shall be paid out 
of his personal estate, is no longer to bo deemed the 
declaration of a contrary intention within the meaning 
of the principal Act, but ilie contrary intention is to 
be declared by words expressly or by necessary impli- 
cation referring to all or some of the testator s mortgage 
debts (r). It follows that tlio phrases my just debts," 
all my just debts," and the like, will no longer suffice 
to show a contraiy intention within the meaning of 
the principal Act, for these words do not either ex- 
pressly or by necessary implication imply ‘‘ mortgage 
debt-s," although these latter are of course ‘‘ debts ; ’* 
and it further follows, that when a testator devises 
part of his real estate “ charged nevertheless in aid of 


(h) PfmhrK^t V. Friend, I J. & H. 132 ; Cooit v. Lowndf*^ U R, jo 
Eq. 316. 

(o) WodMeneroft r. Wooldcncrofi, 2 De G. F. A Jo, 347, 

(p) Moore v. Moore, i I)« O. Jo, A Siw. 60a. 

{q) MtUith V. ValiinM, 2 J. A H. 194. 

(r) In nr AVtcmareA, Neemardk ▼. SUirr, 9 Cb. Dir. 12 ; In re 
MomiUr^ MomiUr t. MoetUer, 13 Cb. Dir. 355. 
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my jtersonal estate and in exoneration of my other real 
“ estate with the payment of all my just dehfSy* those 
words are not now sufficient to exonerate the mortgaged 
estates from the mortgage debts (5). 

Executors are liable to provide out of the assets of Liability «f 
their testator for all mortgage debts made by himself 
or fur which he is personally liable, and they will bo 
liable as for a devastavit if they fail to do so before tlicir rro- 
distributing tlio assets among the residuary legatees 
or the next of kiu ; and apparently no statute of 
limitations will (without other circumstances combin- 
ing therewith) protect them from their liability in this 
case (/), for it was their duty to have made provision 
for the mortgage debt. Nevertheless, when a mortgage 
debt has b(‘en left un]>rovided for by the executors, they 
may be protected by the statutes of limitation combined 
with ac(piiescence on the mortgagee's part (//), so that 
the mortgagee can in this case only proceed against 
the testator’s estate in the hands of the distributees, 
and in such case, the mortgagee’s remedy for the 
recovery of his legal debt against such distributees 
is only the cquital)le remedy of calling upon them to 
refund; and although his legal debt should not beLiubiUtyof 
barred by any statute of limitations, the court will hold 
that his efjuitable remedy lias been defeated by lapse 
of time and acquiescence (r) ; s/ il, for he relied on his nmJ tte 
security proving sufficient, and permitted Ihe executors 
to distribute the assets without having his own debt 
provided for thereout ; and it was only when his security 
unexpectedly proved insufficient (through the discovery 
of a prior unsuspected mortgage thereon), that ho be- 

In re Newnuireh^ Xf^wmarch v, Siorr^ supra ; and se« Uanuinoton 
▼. 7 ’rti<p, OileA v. Trut^ 33 <Jli. l)»v. 195. 

<<) In re Mareden, Bowden v. Lai/land^ 11^ Cb. Dir. 783 \ In re tlyati^ 

JOewteg V. HyedU 38 Ci», IHv, 609. 

{«) Make ▼. GaU^ 22 Cl*. Div. 82OU 
(r) Blake r, GaUt 31 Cb. Div. 196. 
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thought himself of requiring payment out of the general 
personal assets. 

a. Landiex- 2. Lands devised to pay debts, and not merely 
mientof ^®vised charged with debts, are liable next after the 
ileti**' (^)- These are equitable assets, and were 

and are therefore applicable in payment of debts by 
specialty and by simple contract pari passu, 

3. Realty (le* 3. Real estates wliicli have descended to the heir, 
■o^ded, legal charged with debts, are next liable (?/). These 

are legal assets, and were formerly liable to debts by 
specialty binding the heir, but not before 47 Geo. III. 
c. 74 > ciTt^d 3 & 4 Will. IV. c. 104, to debts by other 
specialty or by simple contract. 

viw<UbV'cd 5* estates devised specifically or by way of 

with debti, residue, and being at the same time charged with the 
payment of debts, are next liable, and of course, />ro 
rafd (j). These are equitable assets, and debts were 
H*lr taking ft and are payable out of them pat'i j^ctssu. Also, if the 
doviae. takes, by reason of a lapse or other failure, land 
devise^d charged with debts, the land so charged is 
tunliko lapsed personal estate) applicable for payment 
of debts in the same order as devised estates, and not 
till after the real estates (if any) which have descended (rt), 
that is to say, it remains where it would have stood if 
it had not failed but taken effect, i.c., in tlie fourth 
(and not in the third) line in the oi*der of liability. 
Also, since the Act for the amendment of the law of 

{*) Uurmood v, Oyfander^S Ve«. 125; Phillips v, Parry^ 22 Beav. 

279. 

(y) T^vifs V. Topp^ I Bn*, C. C. 527 ; Manning v. Spooner, 3 Vea, 
17 ; MUncs v, Slater, 8 304 ; llboci v. Ordish, 3 Sni. & 125. 

(*) PameKfll x. Lord Oawtior, 3 Mad. 453 ; [rvin v. /nmmonyer, 2 
Ruoo. A My. S3*. 

(«) V. OrdUh, 3 Sm. A Oiff. 125 ; Steod v. Ifardaker, L. R, 

15 Kq. 175, And »e« {x^rsonal estate) 7’rrtAnry v. lidpar, 

4 Cb, Dir. ^3 ; AWiAm r. HV/Zs, 7 Ch, Dir. 33. S«« aUo Jn re Jomety 
/onet V. CtUtis, 10 Ch, Div. 40 ; Kirk v. K%A, 21 Ch. Div. 431 ; and 
ditting. Ki{ford v. R/anry, 29 Ch. Dir, 145 ; oud oonaider i/nrst v. 
HwnL 28 Ch. Dir. 159. 
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inheritance ( 6 ), when land is devised to the heir, he to 
takes not as heir but as purchaser, and as such is p * 
placed in the same position in all respects as any other 
devisee of lands (r), that is to say, in the sixth (and 
not in the third) line in the order of liability stated on 
p. 316, supra. 

After the passing of the New Wills Act, the ques* A reiiauary 
tion arose whether a residuary devise was still to be upeoiiic. 
deemed specific, at least for the purposes of settling the 
order of liability in the administration of the assets of 
a deceased person. This question was answered in the 
affirmative in the case of Heustuan v. Fn/rr (//), decided 
on appeal by Lord Chelmsford ; and Lord Cliehnsford’s 
decision upon this ] joint has been approved by Lord 
Cairns in Lanccjield v. Iffgulilni (e) ; so that the 8|3e- 
cific character of the residuarv devise, so far as relates 
to the order of its liability lor the payment of debts, is 
now settled ; but of course for all otlier purposes, such 
a devise is still general under the New Wills Act. 

1;. General pecuniary legacies are next liable, and 5- OenerHl 
are liable pro raid (/). This means of course that the loj 
proportion of the personal estate which the executor 
would (but for the debts) set apart to meet these 
legacies is next liable ; and so far as that personal 
estate is diminished by the debts, the legatees will be 
deemed to contribute to their payment, and will inirr 
se abate proportionately. 

6. Specific legacies (//) and real estates devised 

(6) 3 A 4 Will. IW r. 106. 

Bied^man v. Styni^ur^ 3 Beav. 368; Utricldand v. Strickland, 

10 Sitn. 374. 

{d) Ij. R 3 Ch. App. 420; Gihboni v, Ejfden, R K. 7 K<}. 371 ; 2 
Jarm. on Wilirt, 589 ; but enje Lanccjidd r, Jg*fuldcn, L. li. 10 Cb, App. 

136. 

(c) L. H. 10 Cb. App. 136. 

(/) (Jlifion V. Buti, 1 P. W, 680 ; UeaMcy v. Reti/diuad, Coop. 50. 

(gf) Bidding t. Frttlan, i De G. AjJo, 438; Evans v. Wyait, 31 
B«»v. 217* 
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specifically or by way of residue, and not being at the 
same time charged with the payment of debts (A), are 
next liable, and of course pro ratdy to contribute to 
the payment of debts by specialty, in which the heirs 
are bound (/), and also to the payment of debts by 
simple contract and by specialty, in which the heirs 
are not bound (A) ; but any legacies or portions 
charged on such specific devises do not contribute at 
all (/). 

In the above-mentioned case of Ilaismnn v. Frycr^ 
Lord Chelmsford, after deciding that a residuary devise 
was still specific, further held (but apparently only to 
do particular justice in the particular circumstances of 
that case) that pecuniary legatees were entitled to call 
on residuarj’ devises to contribute rateably to the pay- 
ment of debts which the gcmeral personal estate was 
insufficient to satisfy. Ibit this part of that decision, 
which appeared to ovtuTule a long series of authorities, 
decided as well by courts of appeal as by courts of 
first instance (m), is not to bo considered as laying 
down any general rule upon the subject (//) ; on tlie 
contrary, in LamrJIrld v. lyi/iddiv, sitpra, Lord (’aims 
applied the general rule, and ranked (as it wjis only 
consistent to rank) residuary devises among specific 
devises for all the purposes of admiiiistratiou, that is 
to say, in the fourth lino of liability if cliarged with 
the payment of debts, and in the sixth line of liability 
if not so charged, keeping company in each case with 
lands specifically devised ; and if they rank in the 


(A) Mirchoutf \, 2 My. A C r. 6 ()^ ; Mthun r. iiiattr, 8 Ves. 303. 

(i) Tombs V, AV*rA, 2 Col. 4^ ; Otri'is v. Omit, 14 Siiu. 655. 

(4*) Coilts y. I De U, k Sin. 131. 

{ 1 ) Savndas-lkivifs v. ^aumiers-Zhivi^s, 34 Ch, Div. 4S2, following 
V. ihuiton, 29 41. 

(m )2 W. k T. 98; Oii/ttfii V. JDurt^ i P. \Vni«. 67S ; Fielding t, 
astern, I D« G. A Jo. 438. 

(«) dtUins T. Lnoist L. 11 , S 708 ; Jhtgdale v. Jhigdede^ L. IL 14 
. 235 ; And Tomkins v, CoUhorsty 1 Ch, Div, 626 ; ^PujiraAarAim v. 
3 Cb. Div, 109. 
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sixth line of liability, they cannot of course be called 
on to contribute till the pecuniary legacies in the 
fifth line are wliolly exhausted. 

7. Real or personal property over which the tes- 7 ‘ ProMrty 
tator bas a getiernl power of appointment, if and so t"Xtor “m 
far as he has actualli/ exercised that power (</), whether 

by deed i)i favour of volunteers or by will, is next 
applicable. In this case the property appointed will *”^***’ 
in e(juity form part of the appointor's assets, so as to 
be subject to the demands of his creditors in ]>reference 
to the claims of his legatees or appointees (/>) ; but it 
must be clear for this purpose, that the testator has 
made the property his own to all intents (y). Simi- 
larly, where any estate or property is so peculiarly 
circumstanced as regards the testator that it only 
becomes portion of his estate if he purports to dispose 
of it by his will, such estate or property will become 
assets for the payment of his debts if (and only if) 
he does so purport to dispose of it (r). 

8. The paraphernalia of the testator’s widow occu- 8. Widow*! 
pies the last line in the order of liability, she Ixjing *’‘^*^*‘^*^**^“^' 
preferred to all legatees and devisees, and ranking, in 

fact, in the order of preference, next after the creditors 
of the deceased, and tliat for the reason that her 
paraphernalia, altliougli liable to hor husband’s debts, 
cannot be disposed away from her by his will alone. 

In the application of the testator’s as.sets to or lUdniner hy 
towards the payment of his debts in tJie order above 
expounded and exemplified, the testator^s intention, *^*»”*^** 

(o) FUmintj v. liuchanan, 3 I)e O. M. k G. 976 ; Ifawthom v. £>htd- 
dm^ 3 Sin. k (Jiff, 305 ; Pai'do v. liinyham^ It. 6 Eq. 4S5. 

{p) IJolmet V. OKjhiV, 7 Vtyj. 499, 12 Ve«. 206 ; Vaio/han v. Vander- 
9Ugen, 2 l>rew. 165 ; 1 h re Van JJa^en^ Spuriiny v, Jlochfort, 16 Ch. 

Piv. iS. 

(9) rhursion V. Srarutf 32 Cb. Piv. 508. 

(r) Atkhy v. Cottin, 21 Q. B. P. 401 (Benefit Society'! Death Allow- 
ance). 
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expressed or presumed, is supposed to be the guide (s). 
As regards the singularity next mentioned, viz., the 
executor’s retainer, it is uncertain whether that appli- 
cation of the assets depends upon the mere implication 
of law, — the implication of equity being against it, — 
or upon some question of presumed intention. The 
right of retainer is said to have arisen from the 
executor’s inability to sue himself (sciL in a court of 
law) for the recovery of his own debt (/). The right 
of retaining his own debt which belongs to an exe- 
cutor, and which is called the executor’s retainer, is 
a right which exists in the case of legal assets only, 
and not also in the case of ecpiitablo assets (u) ; more- 
over, it is a right only r/Un' pares, i.c., as against 
creditors in an equal degree with the executor ; and 
if, therefore, he is a simple contract creditor, he cannot 
retain as against specialty creditors (/), not even since 
Hinde ralrner’s Act (r). But the executor’s right, 
when it exists, is not lost by a decree in an adminis- 
tration action (x), nor by payment of the fund into 
court (//) ; and it exists although the debt is a joint 
No retftlner in debt (::) ; but the right of retainer does not exist if 
•SminSJtiSion, estate is being administered in the Bankruptcy 
1 division, and it is lost if the administration action 
pending in the Chancery Division is transformed into 
the Bankruptcy Division (n). Nevertheless the exe- 
cutor cannot retain out of inonevs which ho holds as 
a trustee only for the estate of the testator (/>), and 


(jt) W’ilUinnR’ R«*al Asaots, loS ; Talbot v. Frert^ 9 Ch. Div. 56S. 

(0 }yatt^rs V, llo/frra, 18 Ch. Div. 182 ; cotu[>are JtUtmational 
Marine Co. v, Jlnwei, 2Q Ch. Dir. 934. 

(m) Otrfii# V. Picletmmy Cr. k Ph. 4S ; and tee In rc PoclFt Estate, 
ThompSim v. Jirnnett. 6 Ob. Div. 739. 

(i*) 32 k 33 ^’icU c, 46 ; v. Cojtwfll, 23 Cb. Div. 764 ; Cahrr 

V. Lotion, 31 Oil. Dtv. 440. 

(jr) Campbell v. tVimpW/, 16 Ch. Div. 198. 

(y) Richmond v, 12 Cb. Div, 361. 

(z) Crotrder v. Stewart, 16 Ch. Div. 368, 

(а) Atkinson v, PowHl, 36 Ch. Div, 233 ; and see In rc Williams, 
V. W^Uliams, 36 Cb. Div, 573. 

(б) Talbot T. Aw, 9 Ch. Div. 56S. 
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he may otherwise be deprived of the full benefit of it, 
where he has assented to a composition (r). And 
he cannot retain except out of assets come to his own 
hands, and therefore not out of assets (even although 
legal) come to the hands of a receiver appointed in 
a creditor's administration action (rl). And although 
an executor mav retain a debt which is statute-barred, 
just as he may lawfully pay same (#), still he cannot 
retain a debt not evidenced in writing as recpiired by 
the Statute of Frauds (where the proof of the debt is 
required by that statute to be in writing), for lie 
could not without a devastavit pay such latter debt (/ ). 

Also, the executor’s retainer is limited to such assets 
as come to his hands during his lifetime ; but if, as 
regards such assets, the executor assorts that right in 
his lifetime, liis executors may afterwards insist u})on 
the right (//). The retainer, when and so far as it 
exists, extends also to damages for breach of contract, 
when such damages are measurable (//). 

An heir-at-law or devisee lias no retainer out of No roUiner by 
lands w'liicli are made assets by tlio statute 3 4 ^ 

Will. lY. c. 104, nor generally out of any lands what- 
soever, cither in respect of a simple contract debt or 
in respect of a specialty debt in which the heirs are 
not specially bound (?) ; sccus, if they are specially 
bound, snnhle (?). 

In general, the limit of the executor’s liability is the 


(r) V. Orpett, l6 Cb. Div, 202; and connider IJiri v. JJtrt, 

22 Ch. Div. 604. 

{d) Cedrer v. fjoiion, 31 Cb. Div. 440; and «ee Latimer v. Harrison , 
32 Ch. Div. 395. 

(e) Staldschmnit v. Lrtf, I Sm, k O. 415 ; Jlill r, }Valkei\ 4 K, k J. 
166; Coombs V. Coombs, I.u U, l P. k M. 388. 

(/} In re RoK»m, Field v. 29 Ch, Div. 35S. 

(7) Horton V. Compton, 30 Ch. Div. 15, 

(A) JVorton V. CompU^nf aupra ; following Loans v. CoMy, 2 W. Bl. 

9 ^ 5 * 

(t) In re lUidge, Davidson r, lUidgr, 24 Cb. Div. 654 ; 27 Cb. Div. 
478 ; and Me Milner v, JSAertnn, W. N. 1^5, p. 169. 
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Vnifaldefault, 
~>«xeeutor'« 
liabttity for. 


of axooutors 
after dis- 

of 


assets of the testator which have come to his hands or 
to the hands of any one on his behalf ; but on the one 
hand (as we have seen), he is liable for a devastavit, 
provided the action is commenced against him within 
six years (/c ) ; and on the other hand, he is also liable 
for wliat but for his own “ wilful default ” he might 
have received (/). To charge the executor as for 
wilful default, a case must, as a general rule, be yiade 
at the hearing ; but ])rovided the pleadings contain 
an allegation of wilful default (specilying one instance 
thereof at the least), then if the allegation was not 
disproved at the hearing, and merely the ordinary 
administration judgment tak(‘n, that judgment may be 
afterwards added to, whenever the wilful default is 
made to ap])ear, by directing further accounts and 
inquiries to be taken. and made on that footing (/«)• 
Under the old practice, this >vould have requir(*d a 
liill of Review (n); under the present practice, the 
addition to the decree or judgment would be made on 
an ordinarv summons intituled in the action. 

It frequently happens that executors, where there ds 
a residuary bequest among several contingently upon 
their attaining twenty-one years, are called upon to 
pay, and tlo pay, some of the legatees their shares of 
the residue {sciL upon their attaining the age of twenty- 
one years), and retain in their hands the remaining 
shares (>f the residue (sa7. until the other legatees 
attain the age of twenty-one years) ; and that after 
such partial distribution of the residue the unpaid 
residuary legatees or some of them institute pro- 
ceedings against the executors for the administration 
of the estate. In snch a case the rule is, in general, 

{ 1 ‘) Jn re iialr, jBhtkr v. 6Wf, 22 Cb. Div. 820 ; Jn re Jioe v. 

iw, 27 Ch. Div. 022. 

(/) V. Job^ 6 Ch. Div, 562 ; Maifer v. Jtfwrrrty, 8 Ch. Div. 424 ; 
and dUtiwg. Snttnejf v. Lomer, 29 Ch. l)iv. 535 ; 31 Ch. Dir. 380. 

(w) Je>h V. supra ; Itnrher v. AfaekreU^ 12 Ch. Div. 538 ; Luke t. 
Tallinn, at Ch, Div. 757 ; Smith v. 24 Ch. Div. 727. 

(n) liodeon r. iJoi/, l Phil. 177 ; Ta}iii0r v. Taj^or, I Mac. Ic Q«r. 397. 
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that the costs of the action roust be borne by the 
shares coming to the plaintiffs, and by those shares 
exclusively, assuming of course that the executors have 
been willing before action brought to produce proper 
accounts ; but if it should appear that the executors 
have made the distribution upon an erroneous principle, 
so that the accounts wdiich they produce are erroneous, 
then the costs of the action will not bo thrown ex- 
clusively upon the shares coining to the plaintiffs, 
but will bo declared to be payable out of the entire 
residuary estate, — not so as to cause the paid residuary 
legatees to refund, but so as to make tho executors 
personally liable for the proportion of such costs which 
would have been paid out of the sliarea that Itave 
been distributed, if such shares liad not been dis- 
tributed (e). 

Actions for the adniinistratiou of the estate of What time 
deceased persons can only be instituted by persons 
whose claims to recover are not barred by any statute ^***^^*®“* 
of limitations; therefore, in the case of creditors by 
simple contract, only within six years from the time 
that their debt was demandable; and in the case of 
legatees, within twenty years after a present right to 
receive their legacies accrued (;>), that is to say, within 
twenty-one years (usually) after the testator’s death ; 
and the like limit, in case of an intestate's estate {t 


When tho beneficial interest in any property is 
settled, — such settled property being portion of the 
testator's estate, — if it is subject to any mortgage or 


incumbrance, the rule is, that the tenant for life must, 
out of the rents and profits or income, keep down the aemum. 


(o) JTdliard v. Fulford, 4 Cb. I>iv, 389 ; following Maektnzie v. 
Taylor^ 7 Beav. 467. 

(l>) 3^4 Will. IV. c. 27, 1. 40 ; and if legacy charged on land, the 
twenty years is now twelve years so far aa regards the liiod (37 k 38 
Viet, c, 57, s. 8). 

(v) 23 A 24 Viet & 38, s. 13 ; and see Sly v. BUtke^ 29 Cb. Dir. 964. 
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interest on such mortgage or incumbrance, and subject 
thereto the mortgage or incumbrance falls on the 
inheritance, i.e., on the remainderman (r). In such a 
case, if the mortgage or incumbrance is an annuity 
(terminable with the life of the annuitant), and the 
rents and profits are insufficient to pay it, it must be 
valued or capitalised, and then, as between the tenant 
for life and remainderman, the burden of it will be 
borne between them in proportion to the value of their 
respective interests (.s). 


(r) Hate {MarqwHH) v. Rydev^ 27 Ch. ])iv. 196. 

(«) In re Mnffeit, Jones v. Mason, 39 Cli. Div. 534. 
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CHAPTER XV. 

MAUSnALLlNG ASSETS. 

It must not bo forgotten that the order (stated and Tlio 
expounded in the preceding chapter) in which the niara^hSuiog 
several funds liable to the payment of debts are to be 
applied, regulates the administration of the assets only 
as between or among the, tcstatoi'^s own represejifoiives^ 
devisees, and legatees^ and does not affect the right of 
the creditors themselves to resort, in the first instance, 
to all or anv of the funds to which their claims e-\.b(?nd. 

It might have hapjiened, therefore, in times preceding 
the Act 3 4 Will. IV. c. 104, although it can hardly 

(if at all) happen now, tliat a creditor having a right 
to proceed against two or more funds proceeded against 

some fund which was the onlv resource of some other 

•/ 

creditor, less amply provided for than himself. Kquity 
w'ould in such a case have held that tlie creditor having 
two funds should not, by resorting to the fund which 
was the only resource of another creditor, disappoint 
that other ; but would have permitted the latter to 
stand, to the extent of his disappointment, in the place* 
of the more favoured creditor, against the other fund 
to wdiich the less favoured creditor had no direct access, 
the object of the court in so doing being, that all 
creditors should be satisfied, so far as, by any arrange- 
ment consistent with the nature of their several claims, 
the property which they ought to affect could be applied 
in satisfaction of such claims (a). 


(a) Aldrich v. Cooper, 2 L. C. So ; and lee Ex parte Ff ar</, in rt 
'ard, 20 Cb. I>iv. 356. 
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It is proposed to examine the cases in which equity 
carries out this or an analogous principle — and here- 
under : — 

Firstly, ^larshalling as between creditors ; and, 

Secondly, Marshalling as between the beneficiaries 
entitled under the wdll. 

Firstly, under the old law, before 3 & 4 Will. IV. 
c. 104, simple contract creditors had, as wo have seen, 
no claim upon the real assets of a deceased person, 
unless these assets were charged with, or were devised 
for, the payment of debts. In the absence of such 
charge or devise, specialty creditors, who might in the 
first instance resort to the personal estate in priority to 
simple contract creditors, and also to the real assets in 
exclusion of simple contract creditors, would be com- 
pelled in equity to resort for the satisfaction of their 
debts, in the first place, to the real assets, as far as they 
went, so as to leave the personalty for the simple 
contract creditors ; or if the specialty creditors had 
already exhausted the personal assets in payment of 
their claims, the simple contract creditors would be 
put to stand in their place against the real assets, 
whether devised or descended, as far as (he specialty 
creditors miyht have exhausted (he personal assets. 

In Aldrich v. (hyoper (l}\ decided before 3 & 4 Will. 
IV. c. 104, a mortgagee of freehold and copyhold 
estates, who was also a specialty creditor, having ex- 
hausted the personal assets, simple contract creditors 
were held entitled to stand in his place against both 
the freehold and the copyhold estates, so far as the per^ 
aanal estate iras taken away from them by stick specialty 
creditor. And in Selby v. ^Ihy (r), it was decided that 


2 k C. 8a 
(f) 4 Rum. 33d 
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if the vendor of an estate, the contract for which was Al«>, 
not completed in the lifetime of the testator who was vaiid<^i * 
the purchaser, is afterwards paid his purchase-money 
out of the personal assets, the simple contract creditors 
of the testator shall stand in the place of the vendor, 
to the extent of his lien on the estate sold, as against 
the devisee of that estate. 


Freehold and copyhold estates being now, under 3 & 
4 Will. IV. c. 1 04, liable to simple contract debts, the 
court is no longer under any such necessity of resorting 
to the doctrine of marshalling to enforce their pay- 
ment (d). And the recent statute 32 A 33 Viet. c. 46, 
liaving alx)lished the priority of sjx'cialty over simple 
contract debts in the administration of the estates 
of all persons dying after the first of January 1870, 
questions of marshalling as hitiveai creditors have now 
become of little practical importance (r), — and of yet 
less importance in the case of persons dying insolvent 
on or after tlie ist November 1875, as stated in the 
preceding chapter. 


lleiUty now 
fuii»ctt for tui 
tneni of Ml 
(iHbU, A 4 
Will. IV. 0. 
104. 


Prioi-ity of 

A 33 Viet. c. 
46, and 38 A 
39 Viet c. 77, 
a. 10. 


Marshalling would not, unless foundf^d on some No marabal- 
equity, have been enforced as between persons, unless betwce?cre> 
the\" were creditors of the same debtor, and had do- 
mands against funds the property of the same debtor. 

‘‘ It was never said,” observed Lord Eldon, “ that if I 
“ have a demand against A. and B., a creditor of B. shall 
compel me to go against A., without more ; . . . but 
“ if I have a demand against both, the creditors of B. 

** have no right to compel me to seek payment from A., 

** if not founded on some equity, giving B. the right fur 
his own sake to seek payment from A.” (/). 


(d) CradacL' v. Pipers 15 Sim. 301 ; Gwynne v. Edtcardi, 2 Row. 
289 n. 

(f) S«e abo 36 A 37 Viet. e. 66, •. 25, tupn. 
if) Ex parte Kendall, 17 V«g. 520. 

Y 
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MtrthAlUiig of 
•eoarUiot^--- 
geaorftl ruUt 
regarding. 


The court has applied the like principles to the 
marshalling of securities; but this subject is one of 
so difficult a character, and depends upon distinctions 
so minute, that it is hardly possible to express the law 
regarding it in anything like a brief and intelligible 
way {(f). The following is an attempt to express the 
more salient points of the law : — 


The general principle may be thus stated, adopting 
with some slight adaptation the words of Lord Hard- 
wicke in Lamy v. l}iihi of Athole (h), viz. : — If a per- 
son having two real estates, mortgages both estates 
to A., and afterwards mortgages one only of the estates 
to B., whether or not B. had notice of A.'s mortgage (i)^ 
the court directs A. (but always without prejudice 
to A.) to realise his debt out of that estate which is 
not in mortgage to B., so as to leave the one estate 
which is in mortgage to B. to satisfy B, so far as it 
goes. 

Tliis general principle of marshalling is applicable 
also as against a surety, to whom (on payment by 
him of the debt) A. may have assigned his two secu- 
rities (A*). 

The principle is subject to the following restriction,^ 
viz., that the marshalling of securities is not enforce- 
able by B, to the prejudice of C. (a third person) (/). 
The subject is more fully discussed in the chapter on 
Mortgages, and in the chapter on Suretyship, infra. 


See generally Blaekbum and Diitrict B. B. Soeitty t. 

^9 Ch. Div. 902; Hen/oci* t. River Dec fo., 19 Q. B. I). 155; and 
dieting .Tre66 v. 30 Ch. Div. 192. 

(A) 2 Atk. 446. 

\i) Tidd V. LUier, lo Hare, 157. 

(A) Swdh V. 2 Hem. k MilL 457 ; i^oAitifon t. Gee^ 1 Vet. 

Sr. 95a. 

(i) Ate/taU V. S'ode, L. A Q. t Sugd. 252 ; Bamu t. Raetter^ 1 To. 
k Col. Ch. Ca. 401 ; Thmtyenjfi v. CroekeUt 2 H. L. Cat. 239 ; and 
ate iMft /adben, 19 Ch. Div. 615. 



MAHSHAXJJKG ASSETS. 


339 


Secondly, it remains to consider the doctrine of >• Aib«tit«t» 
marshalling as between the divers beneficiaries entitled Sre#ln?u«d 
nnder the will, and (in the case of partial intestacies) 
as between also the heir-at-law and the next of kin. 

In this group of cases it is usually by reason of the 
disturbing action of the creditors of the deceased that 
the question of marshalling arises, although occasion- 
ally (as will be shown later on in this present chapter) 
it may arise from other causes. Now, where it arises 
from the disturbing action of creditors, — the general 
principle which runs through all the cases of marshal- 
ling as between beneficiaries may be arrived at in this 
way, viz. : — Taking the various properties specified on of the Hability 
p. 316, sifpra, in the order of their respective liabilities 
to the payment of debts in the fulininistration of assets 
as shown (Ui that page, and substituting in the same 
order the various persons to wlunn these various pro- 
perties would go if there were no debts to pay, and 
to whom they do, in fact, go, to fur as they are not 
exhausted by the payment of debts, we obtain the 
following list of the persons entitled under the will 
(and otherwise) to participate in the property of the 
deceased testator, that is to say, — 


1. The next of kin or the residuary legatees ; 

2. The heir-at-law ; 

3. The heir-at-law ; 

4. The charged devisees (specific and residuarj’) ; 

5. The pecuniary legatees; 

6. The devisees (specific and residuary) and the 

specific legatees ; 

7. The general appointees by deed or will ; and, 

8. The widow. 


Now, the general rule of marshalling is derived from 
the preceding list of beneficiaries in this way, and is to 
this effect, namely, that if any beneficiary in the above 
list is disappointed of his benefit under the will through 
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the creditor (in effect) seizing upon (as he may) the 
fund intended for such disappointed person, then such 
person may recoup or compensate himself for that dis- 
appointment {to the extent thereof) by going against 
the fund or funds intended for (and in that way 
similarly disappointing in his turn) any one or more 
of the beneficiaries prior to himself in the above list ; 
and such secondly disappointed person or persons may 
in his or their turn do the like against those prior 
to him or them, so that eventually the next of kin or 
residuary legatees (as the case may be) have to bear 
the disappointment without any means of redress ; but 
nobody may go against any one posterior to himself on 
the list ; and persons occupying the same rank in the 
list may have contribution (if not compensation) as 
against each other. 

Th« Mtierni We proceed to test this rule in its application to the 

ttpplicAtion of. decisions. 

Wldow’iparrt. Although, with the exception of necessary wearing 
apparel (w), a widow's paraphernalia are liable to lier 

general legacy, deceased husband's debts, she will be preferred to a 
general legatee, and be entitled therefore to marshal 
assets in all coses in which a general legatee would be 
entitled to do S9 {n\ And on principle it would seem 
to be settled also that a widow, as to her parapher- 
nalia, is to be deemed entitled to precedence also over 
specific legatees and devises (o). In fact, both prin- 
ciple and the weight of authority point to the con- 
clusion tliat a widow, as ' to her paraphernalia, is 
entitled to rank next after creditors (p). 


v. Windham^ 2 Vac. Sr. 7. 

(n) T. Tipfbkgt 1 P. W. 730 ; BufniOH v. 1 Bro, 

C. C. 57^ 

(a) hard Tcwmtkind r. Windham^ 2 Vt*. Sr. 7 ; Ptuberi t. 

Amb. 6 ; Omkem ▼. Ltmdtmdaryt 3 Atk. 395. 

(j»} Wmft. Baal Aaattt, 118. 
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If the heir-at-law has paid any debts which ought Right of b«lr 
to have been paid, first, out of the general personal 
estate, secondly, out of lands subject to a trust or 
power for their payment, he will have a right to have 
the assets marshalled in his favour as against those 
two funds, but not to the prejudice of pecuniary 
legatees, still less to the disappointment of specific 
gifts ; for the heir is not a devisee, while the general 
or specific legatees take by the special bounty of the 
testator (</), 

A devisee of lands charged with the payment of Derit^e of 
debts paying any debts whilst any of the previously 
liable property remains unexhausted, will have a right 
to have the assets marshalled in his favour, and to 
stand in the place of the creditor so far as regards, first, 
the general personal estate ; second, land subject to a 
trust or power for raising the debts ; and third, lands 
descended to the heir (r). 


Since the decision of Lord Chelmsford in Ile^iaman Po»itlon of » 
V, Fryer {a), as affirmed and applied in Lanceficld v. 

Iggulden (f), residuary devisees stand in the same posi- 
tion as specific legatees or devisees. 


Pecuniary legatees, if the personal estate out of Agaimt whom 
which they are to be paid has been exhausted by ere- ITgat!^ 
ditors, are entitled to he paid — manhal. 


(a.) Out of lands which descend to the heir (u), 

(b.) Out of lands devised simply subject to debts (v). 


(f) Hanby v. Rabeti*^ Amb. 12S. 

(r) Harmood v. Oglandert 8 Vw. 106. 

(a) L R. 3 Oh. App. 420; Gibbin* v. Et/d^n, L. R 7 Eq. 371* 

(f) E. R. 10 Ch. App. 136 ; and aoe Torniint v. (JoUhunt, i Co. 

Dir. 626 ; Paryuhar$on v. Pl&yer^ 3 Cb. Div. 109. 

{u) SjdrouU r, Prior^ 8 Sim. 189. 

(v) Hitkard ▼. Barrett, 3 K. A J. 289. 
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(c.) Out of lands subject to a mortgage, to the 
extent to which the mortgagee may have disappointed 
them by resorting first to the personal estate {x)» 

But pecuniary legatees have no right to marshal 
against lands comprised in a residuary devise any more 
than against specific legatees and devisees (y), unless 
such residuary devise should be charged with the pay- 
ment of debts. 

Bpeclftclega- In this view of the law, specific legatees and de- 
de- (including residuary devisees) have the right, if 

called on to pay any debts of their testator, to have 
the whole of his other property, real or personal, mar- 
shalled in their favour, so as to throw the debts as far 
as ix)ssible on the other assets, which are antecedently 
liable. 


Contribute 
rntoablx, 
inter ee. 


A specific devisee (including a residuary devisee) 
and a specific legatee contribute raid to satisfy the 
debts of the testator, which the property antecedently 
liable has failed to satisfy, for the testator's intention 
of bounty is equal in all these cases (?). 


If tpeclfio de- If, however, the subject of any specific devise (includ- 
tikTi^bjJctto ing a residuary devise) or specific bequest is liable to 

burden of its own, the devisee or legatee 
^otbenof must bear it alone, and cannot call the other specific 
to oontributo. legatees or the other devisees to his aid. Thus, the 
devisee of land bought by the testator but not paid 


(ac) Jfihnmm v, Childy 4 Hnre, 87 ; and see Lutkine v. LtigK Cas. t. 
Tslb. 53 (where the creditors were mortgi^eeii) ; sud Lord LUford v. 
Po»jt$‘A(dk^ L. H. I £(). 347 (where the cr^itoni were unpaid Tendors) ; 
and compare HV^c r. //rnHuber, 2 My. A K. 635. 

(y) Lame^dd X* /j^yidcffn, L. R. lo Ch. App. 136, showing the true 
general applioation the decision in Jleneman y. Frjfer^ L. R, 3 Ch. 
App. 43a 

(z) V. ifoek, a CoU. 490, as explained in Lamefdd t. 
aupra. 
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for, cannot call on the other devisees or on the specific 
legatees to pay a proportion of the purchase-money 
to which his land is subject by reason of the vendor’s 
lien, although prior to 30 & 31 Viet. c. C9, he might 
have claimed to have his land exonerated at the ex- 
pense of every one else taking property antecedently 
liable (a). Also, when a specific (including a residuary) 
'devise is charged with any legacies (say, with portions 
for the younger children of the testator), the devisee 
indeed is liable for the debts in his proper order in the 
list ; but the legatees or portionists do not contribute 
with him (h). 

There is yet another case in which equity, out of 
regard to the testators intention, nuirshahs assets in 
favour of legatees. Tliis case, however, does not de- 
pend on the same principle as those we have already 
mentioned ; it does not arise in consequence of the 
disturbing action of any creditor who lias taken or (in 
-effect) taken some part of the assents out of their usual 
order, but simply from tlie ])resumption tliat when a 
testator leaves legacies, he wishes that if po.ssiblo they 
should all be paid. To understand this branch of the 
subject, the reader must bear in mind that vvrn to the 
2>rcsent day Icyacics arc not payable out of real estate 
directly^ UNLESS the testator has charged his real estate 
with their payrrunt, there never liaving been any statute 
passed to do for legacies wdiat the statute 3 & 4 Will. 
IV. c. 104, has done for simple contract debts. If, 
therefore, a testator should leave certain legacies pay- 
able only out of his personal estate, and certain others 
which he has charged on his real estate, in aid of his 
personalty, and the personalty should not be sufficient 
to pay the whole, equity will marshal these legacies, so 

(a) EmuM V. Smithy 2 De G. A Sm. 722 ; and *ee a 1 *o the eaeet cl 
•on p, 342, footnote (as). 

JSaumUrc^DavieM v. Saunders^ Davies, 34 Cb. Div. 4S2, followuig 
▼. BoviAon^ 29 Deay. 41. 


Manhalling 
between lege 
ieet whore 
certain lega- 
cies are 
charged on 
real ^ ' 
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as to throw those charged on the real estate entirely 
on that estate, in order to leave more of the personalty 
applicable to the payment of the other legacies (c). 


Lefiu^f, when 
to be 

oherged on 
ml Mtnte. 


It becomes important to inquire what amounts to a 
charge of legacies on the real estate. And, firstly, it 
may be stated that the intention to create such a 
charge is not so readily presumed, as we have seen 
that a charge for the payment of debts is presumed ; 
the intention to charge legacies on realty must be 
manifest (d). And, secondly, the rule is well estab- 
lished that (in the absence of an express charge) an 
implied charge of the legacies on the real estate arises, 
if after a gift of legacies (not indicating the source of 
payment) the testator gives all the rest and residue 
of his real and personal estate ” to specified persons ; 
for the word “ residue is considered to mean that out of 
which something given before has been taken, and the 
result is to make the residue a mixed fund and to 
charge the legacies proportionately and rateably upon 
the mixed fund (c) ; and this implied charge would, 
semhle, also arise where the will directs that any legacies 
which fail shall fall into the residue (/) ; and in fact^ 
in the words of Bacon, V.C. (g), if the matter were 
fee intrgra, one would entertain no doubt that in such 
cases the legacies were charged on the mixed residue 
in all cases, because otherwise it would be imputing 
to the testator an absurdity, — a mockery even, — to- 
consider that he had given the legatees legacies not 
charged upon his real estate, when he knew there 
would be no personal estate to pay them. 


(e) Bommer t, Bonner, 13 Te«, 379; Scales v. CoUinSt 9 Hure, 656 ; 
Wtm, R«al Am«*u, 115. 

(if) Benck T. BiieSf 4 Madd. iSS. 

(«) CMnsford v. i>unn, U R. 17 Eq. 40C foUowiiig Gretas 
Brtnmet 7 689 ; and see In re Srooke^ Broobe t. 

3 Cb. Div. 630 ; Broetdhent v. Barrow^ Ch. Dit. 113, 
if) Brtn V. Stefms^ 12 Ch. Div. 162, distinguishing Oottle r. 
li. & t6 5^ 


supra. 
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But where the charge of a legacy upon real estate w 
fails to afiect it, in consequence of an event happen- 
ing subsequently to the death of the testator, as the 
death of the legatee before the time of payment, 
the court will not marshal assets so as to turn such •© m to"b« 
legacy upon the personal estate, in which case it 
would be vested and transmissible, wliereas as against 
the real estate, it would in the general case sink by the 
death of the legatee (A). 

Assets are never marshalled in favour of legacies Awet^ not 

• 1 , • ,1 1 A. £ niAnkhftlldl lix 

given to chanties, upon the ground that a court of favour uf 

equity is not warranted in setting up a rule of equity ‘^*‘‘'*^i^^*** 
contrary to the common rules of the court meivly to 
support a bequest which is conti-ary to law. If, there- 
fore, a testator should bequeath to a charity a legacy 
payable out of the produce of his real and personal 
estate (i), or a simple legacy without expressly charging 
it on that part of his jiersonal estate which he may 
lawfully bequeath to charitable uses, the legacy will 
fail by law in the proportion which the real estate 
and personalty in the one case, or such personalty in 
the other, may bear to the whole fund out of which 
the legacy was made payable (/«•) ; or, as Lord Cotten- 
ham has expressed himself in IViiluuns v. Kcrsliav'^ (i), 

“ The rule of the court adopted in all such cases is, to 
‘‘ appropriate the fund as if no legal objection existed 
“ as to applying any part of it to the charity legacies, 

“ then holding so much of the charity legacies to fail 
‘‘ as would in that way be to be paid out of the pro- 
“ hibited fund.” But when it is said that the court 

(A) Prowte v. AUngdon, i Atk. 482 ; Pearce v. Lmuin, 3 VaB. 135. 

But «»« Henty v. Wrey^ 19 Ch, J)iv. 492, and on app. 21 Ch. Div. 332, 
as to legacies charged on land sometimea not sinking in such a case. 

{») C&rrte ▼. Pye^ 17 Ves, 462. 

(A) Bebimon v. Gddard^ 3 Mac. k G. 735 ; Founlrin r. Oowdeyr 3 
Mr. k K. 397; Pohfuon V, Lord Uarrovshy^ Johns. 425; Hobion v. 

Btwidmm, i Keen, 273. 

(I) 1 Keen, 275 n, ; and see Blann v, Bdl, 7 Ch. Diy. 382 ; KUford 
V, 31 Ch. Dir. 56 ; A^teorth v, Munn^ 34 Ch. Dir. 391. 
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Unlust by 
virtue of ex* 
preea direc- 
tion. 


will not marshal legacies in favour of charities, it is 
meant that the court will not do so when the will is 
silent ; because if (as is usually the case) the will 
expressly directs that the legacies shall be marshalled 
in favour of the charities, then the court is ready 
to carry out that direction, and it does so with a 
liberal hand (m). 


Cbaritiei 

(being 

RUtborised to 
take real 
eatate by 
deviae) may 
take realty 
under dit* 
oretionary 
gifts to 
executors. 


When a testator gives and devises the residue of 
his estate, both real and personal, to his trustees (whom 
he also appoints his executors) upon trust thereout in 
the first place to pay certain specified sums to specified 
persons, and as to the residue thereof, or such part 
or parts thereof as might lawfully be appropriated for 
the purpose, for such one or more charities, and in 
such proportions, as the trustees in their uncontrolled 
discretion mav think fit, the trustees are entitled to 
appropriate the surplus (even the proceeds of the real 
estate sold) to charities duly authorised to take land 
by devise 


(w) Mile* V. Harrison^ L. H. 9 Ch. App. 316 ; and s<fe v. Bourney 
L. U. 16 Eq. 487 ; Att.-Oen. v. jA)nl Mountmorrin, i Dick. 379; Luck- 
craft V. Prkiham, W. N. 1879, p. 94 ; Collin* v. Coleman, W. N. 1884, 
p. 104 ; Jiairmcroft v. Woi'kman, 37 (?li. Div. 637 ; and disting. 
Beaumont v. Oliveira, !-». U. 4 Ch. App. 309. 

(n) Broadbent v. Barrow, 31 Ch. Div. 113. 



( 347 ) 


CHAFPER XVI. 


MORTGAGES. 


A LEGAL mortgage may be defined to bo a debt Beciired Definition of 
on lands or other property ; the legal ownership is “‘"*^***®’ 
vested in the creditor, the equitable ownership, or 
effective actual ownership, remains in the debtor. 


Usually all kinds of property are mortgageable, pro* 
hereditaments whether corporeal or incorporeal, and InJrt^geable, 
personal estates whether in possession or in action, 
and whether the estate or interest therein be for 
life or be the absolute interest, and whether it be aMubjeetto 
vested or expectant (u) or contingent estate or interest. H 
There arc, nevertheless, some species of property which 
are not mortgageable; c.^., by the statute 1 3 Eliz. c. 

20, the profits of an ecclesiastical benefice are not 
capable of being charged either directly (/*) or in- 
directly (c) ; and this rule extends to pew-rents (d ) ; 
but (subject to certain restrictions) these benefices may 
be charged to the extent of two years of the clear 
income for building, rebuilding, or repairing the rectory 
house or vicarage (#’). Again, we have seen that the 
assignment of certain classes of property {e.g. half pay) 


(a) In re Clarke^ Coomhe v. Carter^ 35 Cli. Div. 109 ; 36 Ch. 348. 

{b) 13 Eli*, c. 20 t repealed by 43 Ge<>. III. c. 84, aud revived by the 
effect of 57 Geo. 111 . c. 99 ' t'tie statute does not apply to annuities 
granted to a retiring incumftent under 23 A 24 Viet. c. 142 ; see M'Btnn 
V. Deane, 30 CU. Div. 520. 

(c) Dawkins v. (tathercoU, 1 Jur. X. S. 481 ; and i k 2 ATict. c. iio, 
M , 13. 

id) ExfwrU Arrowsmith, In re Levtvm, 8 Ch. Div. 96. 

(e) 17 Geo. IIL c. 53 (Gilberts Act), s. 6; and see the Glebe Lands 
A.^ i8m (51 k 52 Viet. c. 20). 
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is void on the ground of public policy, and a mortgage 
on such properties would be equally void (/) ; but they 
may be got at (and the profits of a benefice may also 
be got at) under the Bankruptcy Act, 1883, subject to 
leaving enough to satisfy the requirements of the living 
or other the demands of public policy. Again, property 
is sometimes given for an estate or interest expressly 
made defeasible on an attempt to mortgage same ; and 
of course such property is not mortgageable {(f). The 
separate property of a married woman, which she is 
restrained from anticipating, and the estates of infants 
and lunatics, are not mortgageable, except with the aid 
of the court. Also, in the case of public companies 
incorporated under statute, the properties of the com- 
pany may be of such a character as that they are 
mortgageable, and yet if the company has no power to 
borrow, or only a limited power to do so, any mortgage 
or (as the case may be) any mortgage in excess of the 
limited power would be void as being ultra vires (h ) ; 
and this rule is equally applicable where the company 
has no private Act, but is merely incorporated under 
the provisions of the Companies’ Acts, 1862-1881 (t). 
And even where a company has the power to borrow, 
and mortgages its undertaking (A), the mortgage 
extends not to the thing itself, but to the produce or 
profits thereof, at least in the case of a public com- . 
pany, such as a railway (/) ; and apparently “ future 
calls” cannot be mortgaged, but only calls already 
made (w) ; also, a jwwer in Turnpike Road Trustees to 

(/) Viittranffr v. 13 Beav. 281. 

(tf) Doe d. yorfolkt r. Ilawke^ z East. 4S0 ; Montffiore v. Behrene, 
U K. I Eq. I7I. 

(A) Wenioek r. Bh'tr Dee O., 10 App. C». 354 ; 36 Ch. Div. 674 ; 

8 Ch, Div. 534. 

(t) Wenlo^ V. Mittr Dee Co,, nipni; AiKbury Co, t. Biche^ L. R. 

7 H, L. 655. 

(A) Oetrwter v. London^ Chatham^ arui Dover Bailwaff Compan'jf^ L. R, 

1 Ch. App, aof. 

{ 1 ) Qeardner*$ Cate, supra ; and too In re Panama^ A'C, Hail Co.^ L. R. 

5 Cb. App. 318. 

(m) ^ petrie SUmtey^ 4 D. J. A S. 407 $ In re Samkef Brooke Ok, L. 
R. 10 £q. 381. 
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mortgage the undertaking and tolls of the road, does 
not extond to mortgage the toll-houses or gates on the 
road («) ; and generally, it may be said that in taking 
securities from companies (whether public or private) 
the utmost vigilance must be used to see, firstly, that 
the company can borrow; secondly, that it is not ex- 
ceeding its borrowing powers, or borrowing for pur- 
poses other than those authorised ; and, thirdly, what 
property of the company it can validly charge, and 
what is the effect of the charge (o). 


By the old common law, the ordinary mortgage, Mortgage at 

. 7* •. I, 7 common law. 

or mart HUM rctaunn^ as it was calle(J, was strictly an 
estate upon condition ; that is, a feoffment of the land 
was made to the creditor, with a condition either 
in the deed of feoffment itself, or in a deed of de- 
feasance executed at the same* time, by which it was 
provided that on jiayrneiit by the mortgagor or feoffor 
of a given sum at the time and place certain, it should 
be lawful for him to re-enter. Immediately on the 
livery made, the mortgagee or feoffee became the legal 
owner of the land, and in him the legal estate instantly 
vested, subject to the condition. If the condition was Forf culture At 
performed, the feoffor re-entered, and was in i^ossession ^ 
of the lands as of his old estate. If the condition 
was broken, the feoffee’s estate became absolute and 
indefeasible, and all the legal consecjuences followed, 
as though he had been absolute unconditional owner 
from the time of the feoffment (/>). The legal right 
of redemption was lost for ever if the debt was not 
repaid on the very day ; for by the common law 
time was of the essence of the contract ; and the day 
having once passed, the estate was forfeited. 


Happily, a jurisdiction arose under which the harsh- 


(n) Jhe d. AfyaU v. St. Ilden'i Railway Company^ 2 Q. B. 365. 
(0) Ex parte ITalton, 21 Q. B. D. 301. 

Co^, 6. 
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Interference ness of the old common law in this respect was softened 
of equity. -vyithout any actual interference with its principles, and 
a system was established at once consistent with the 
security of the creditor and with a due regard for 
the interests of the debtor (q). The courts of equity, 
borrowing from the doctrines of the civil law, did not 
indeed attempt to alter the legal effect of the forfeiture 


on common law ; but leaving the forfeiture to its legal 
t£e oonwienco consequences, they operated on the conscience of the 
mortgagee, and acting in and not m rem, 

Mortgage held they declared it unreasonable that he should retain as 

a mere pledge. 

owner for his own benefit what was intended as a mere 


security ; and they adjudged that a breach of the condi- 
tion was in the nature of a penalty which ought to be 
Mortgagor*! relieved against, and that the mortgagor, although he 
deem^n^-*^*' had lost his “ legal right to redeem/’ nevertheless still 

forfeiture at^ equity to redeem,” on payment wdthin a reason- 

law. able time, of principal, interest, and costs, notwith- 

standing the forfeiture at law. Against the introduc- 
tion of this novelty the common law judges at first 
strenuously opposed themselves, and though ultimately 
defeated by the increasing power of equity, they never- 
theless, in their own courts, still adhered to the rigid 
doctrine of forfeiture, and in the result the law relating 
to mortgages fell almost entirely within the jurisdiction 
of equity (/•). 


MortgagMan No sooner, however, was this equitable principle 
^TmaxUnr established, than the cupidity of creditors induced them 
to attempt its evasion, and it was a bold (but a neces- 
sary) decision of equity that the maxim of law, modus 
eonvfntio vincunt legem, was inapplicable — that the 


Debtor eannot debtor could not, even by the most solemn engage- 
part with bu ments entered into at the time of the loan, preclude 
rf^io re- himself from his equitable right to redeem. The courts. 


Coote, 9. 
(r) Coote, la 
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looking always at the intent rather than at the form 
of things, disregarded all the defences by which the 
creditor surrounded himself, and laid down as a plain 
and invariable rule (s), that it was inequitable that 
the creditor should obtain a collateral or additional 
advantage through the necessities of his debtor, beyond 
the payment of principal, interest, and costs (<), and 
they established as a principle not to be departed from, 
that “once a mortgage always a mortgage;*’ that an **Onc«^ 

c? o « “O' iiiurijug# III* 

estate could not at one time be a mortgage and at wayn a mort* 
another time cease to be so ht/ ona* ami the naine deed : **‘**®* 
and that whatever clause or covenant there might be 
in a conveyance, yet, it upon the wholt' it appeared to 
have been the intention of the parties tliat such con- 
veyance should only be a nK»rtgage. or should only pass 
an estate redecunable, a court of equity would always 
construe it so (//). 


These rules, liowcver, did not prevent a mortgagee Hight of pre- 
agreeing with the mortgagor for a prett»rence or right mortKagee. 
of pre-emption in case of a sale (r); and any other 
agreements between mortgagor and mortgagee (])rovided 
they did not exclude the equity of redemption) were 
and are good, e.fj., an agreement not to call in the prin- 
cipal moneys so long as the interest is paid (./•). 


Also, the rule regarding mortgages must be distin- Convoyaiice 

- - , . „ , WltD OptlOD of 

guisbed from the rule governing a class of cases where r«*purohMo 
there is ah initio an absolute bond fide sale and con- *“®*^****^*^' 


veyance with a collateral agreement for rc-purchase by 
the mortgagor on payment of the purchase- money within 
a stipulated time (y) ; and such collateral agreement 


(•) Bonham v. Newcomhet 2 Vent. 364; Howard v. liartii^ 1 Veni. 19. 
(£) Chamberi v. Ooldwin^ 9 Vet. 254; Leith v, Irvine, i My. A K. 
277 ; Broad v. Sdfe, 1 1 W. H. 1036, 

\u) Coote, II ; Jenningt ▼. ITafrf, 2 Vern. 520. 

(r) Orbjf T. Trigg, 9 Mod. 2 ; Cookton v. Cookeon, 8 Sim. 529. 

(») Keene t. Bieeoe, 8 Cb. Oiy. 201. 

(y) Aldereon t. White, 2 J)e G. A J. 97 ; Birpdngkam Canal Co» r. 
Cartwright, 11 Cb. Dir. 421. 



352 


THE ORIGINALLY EXCLtTSIVB JCRISDICTION, 


Cireumttancet 
dUtinguisbiiig 
n mortgaffe 
from a aide 
with right of 
ra*purcTiutie. 


Effects of this 
distinction. 


In A sale with 

nr 

[S 

Strictly to be 
observed. 


In A sale with 
right of rc-pur 
j, if puv* 
chaser die 

money 
goes to real 
representative 


Other forms 
of seonrities, 


may be either introduced into the agreement for sale 
at the time, or may be made at a subsequent period. 
Whether a given transaction is a mortgage properly so 
called, or is a sale with an option of re-purchase, de- 
pends on the special circumstances of each case ; and 
parol evidence will always be admitted to show that 
what appears on the face of the deed to be an absolute 
conveyance was intended to be a conveyance by way 
of mortgage only (c) ; c,g,, if the money paid would be 
grossly inadequate as the price for the absolute pur- 
chase of the estate ; or if the grantee was not let into 
immediate possession of the estate ; or if he accounted 
for the rents to the grantor, and only retained an 
amount ecpiivalent to his interest (a). And the differ- 
ence between a transaction by way of sale with a right 
of re-purchase and a mortgage is very important with 
reference to the consequences of each ; for whereas in 
a moitgage, even after forfeiture at law, the mortgagor 
has his right of redemption in equity, yet in the case 
of a sale with a right of re-purchase, the time limited 
must be exactly observed, and there is no principle on 
which the court of equity can in the latter case relieve, 
if the time is not exactly observed (b). And there is 
also this further important difference, viz., that in the 
case of a sale, with an option to re-purchase, if the 
purchaser die seised, and thc7i the right to re-purchase 
is exercised, the money goes to his real representative, 
and not, as in case of a mortgage, to his personal 
representatives (c). 

There used also to be several other species of 


(t) Maxintli V. 3 f<Mitaeutet Prec. Cb. 526; Barnhart x, 

9 Moo. P. C, C, x8 ; thu^oi t. CrdvtrwdL^ 3 Oiff. 

(а) Powoll on Mortgageii, by Coventry, 125 o ; Bnnolkt ▼. Garrod^ 3 
K. & J. 608, 2X)r 0 , k Ju. 62 ; Williamt v, Omni, 5 My. k Cr. 303. 

(б) Barrell v. Sabine, 1 Vern. 268. 

(c) Thernhrongk v. Baker, 2 L. C. 1046 ; John ▼. TTowAam, eiiod 
3 SwMMt. 631 ; ind »e« the cnee of 2 >ntni ▼. PaiiM, x T. a Go. C. C. 
58a 
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securities for money, which did not take the form of 
an ordinary mortgage. Thus, — 

1. The viviivi vndium^ in which the owner of an x. rir 
estate, in consideration of money lent, conveyed it to 

the lender, with a condition that as soon as he. the 
lender, had repaid himself out of tlie rents and pro- proati. 
fits of the land the principal and interest of the loan, 
the debtor might re-enter. This was called a vivum 
vadium, because as the security itself worked off the 
debt, it might be deemed to possess a sort of vitality. 

It seems now to have entirely ceased {d). 

2. The mortaum vadium, which, according to Gian- a. 

ville (c), was a feoffment to the creditor and his heirs, S^&dUtlrlook 
• to be lield by him until his debtor paid him a with* 

sum, and until which time he received the rents with- out account. 
out arcounty so that the security in thi.s case did not of 
itself work off the debt, but was in a manner dead. 

However, in this form of mortgage, as in the vivum 
vadiurriy tlie estate was never lost (/), but remained K»utc ncrer 
redeemable upon satisfaction of the principal at any 
time, however distant. 

3. The Welsh viortijayc, which closely resembled the 3* WeUh mart* 
mortuuin vcuiium, iii that the rents and profits were ***** 
receiv^ed by the mortgagee as an equivalent for his 
interest, and the principal remained undiminished (ff). 

In a Welsh mortgage, there was no contract express or Mortgagor 
implied between the parties for the repayment of the ^ ***** ** 
debt at a given time ; and though the mortgagee could 
not foreclose or sue for the money, the mortgagor or 
his heirs might redeem at any time (//), 


{d) Cooie, 4. 

(e) lib. 10, c. 6. 

(/) Coote, ^ 

Of) Coote. 4. 

(A) Mowdl V. Pricf, Free. Ch. 423, 477 ; and leo i V««. Sr. 405. 

Z 
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Modem mort* 


The nature of 
ea equity of 
redemptloT),— 
it ii an eitato 
in the land 


lull i>owor, 
tubjeot to the 
iuoumbmuce. 


Dorolutiou of 
equity of re- 
demption, ~ 
aaide at of the 
land. 


Who may 
redeem* 


In the modern form of mortgage, when the mort- 
gagee is in possession, he is strictly occountMe in equity 
for the rents and profits, and by means thereof he in 
effect works off the debt, as in the vivum vadium; 
but differently from all these old forms of mortgage, 
the modern mortgage may from various causes (as we 
sliall presently see) become irredeemable. 

In early times, it was said that an equity of redemp- 
tion was a mere right ; but in Caahorm v. Scarf e (i), 
Lord Hardwicke laid it down that this equity was an 

is now the accepted 
opinion ; therefore, the person entitled to the equity of 
redemption, being considered in equity the real owner 
of the land, may exercise all acts of ownership over 
the encumbered land, subject only to the rights of the 
mortgagee; the mortgagor may settle or devise, 
or oven again mortgage, the land subject to the first 
mortgage {k). Also, the mortgaged estate in the course 
of its descent is governed by the general law ; and if 
the land be of gavelkind tenure, the equity of redemp- 
tion will descend accordingly ; or if the tenure be in 
borough-English, the youngest son will be entitled (/) ; 
also, the equity of redemption iu copyhold lands will 
descend according to the customary rules of descent. 

The equity of redemption being an estate in the land, 
all persons entitled to any estate or interest in that 
equity are entitled before foreclosure to come into a 
court of etpiity to redeem (m),— -that is to say, — 

(a.) The heir («), or (in the case of copyhold lands) 
the customary heir ; 


(i) a L, C, 1035 ; I Atk, 603. 

{k) Caahome v. ^Sear/e, 1 Atk, 603. 

(I) CooU, 36 ; FowoeU v. Lowtker, 2 Vei* Sr. 301. 
(«i) 2 Sp. 660-^3. 

(fi) JFifm T. Bowrtwum, 3 Sranst 341 n. 
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(b,) The devisee (o) ; 

(c.) A tenant for life, a remainderman, a rever- 
sioner, a dowress, a jointress, a tenant by the cur- 
tesy (p ) ; 

(d.) An assignee or grantee (u\, a purchaser) (q), 
including a lessee (r) ; 

(r.) A subsequent mortgagee (s ) ; 

(/) A judgment-creditor even (/); 

(y.) The crown, or the lord, on a forfeiture (u ) ; and 
(//.) A volunteer, although claiming under a deed 
fraudulent and void under 27 Eliz. c. 4 (r). 

Every person who has a right to redeem the mort- Succewive re- 

, . . , . demptioDi,— 

gage may redeem any pnor incumbrancer on payment order of» and 

a • 

of principal, interest, and costs (x) due to him, and 
'which aggregate amount is commonly called “ the 
price of redenqition ; ” the redeeming party being also 
liable to be redeemed by those below him, who are all 
liable successively to be redeemed by tlie mortgagor (y) ; 
and the rule or practice in a bill or action of fore- 
closure is to offer to redeem all incumbrancers prior 
in date to tlie plaintilf, and to claim to foreclose (if 
necessary) all incumbrancers posterior in date to the 
plaintiff, unless these latter, or some or one of them, 
should redeem the plaintiff (c). Tliis rule is familiarly 


(o) Lcicis V. NangUf 2 Vea. Sr. 431. 

Ip) 2 L. c. 1078. 

(7) Anon^ 3 Atk. 314, 

(r) Tarn v. Turner , 39 Ch. Div. 456, 

(«) Prll V, Brown^ 2 Bro. C. C. 278. 

(<) Stonehewtr v. 7'homp»on^ 2 Atk. 440 ; Btckftt r. Bueliey, L. R, 
17 Eq. 435 ; Anglo- Italian Bank y, Bavietf 9 Ch, Dir. 275 ; Brgani v. 
Bvil^ 10 Ch. Div. 153. 

(«) Lovd'i Cate, l Eden, 210; Dovene v. Morrit, 3 Hare, 394, 

(v) Band v. Cartwright, 1 Ch. Ca. 59. 

(*) Ex parte Carr, in re Hofmann, 1 1 Ch. Dir. 62 ; Sheffield v. Eden, 
10 Ch. Div. 291 ; and aee aUo Reee v. Metropolitan Board of Workt, 
14 Ch. Dir. 372 ; In re Wade ds Thomat, 17 Ch. Div. 348 ; tlton v, 
Ourteie, 19 Ch. Div. 49. 

(y) 2 Sp. 665. 

(*) Beevor v. Lwh, L. B. 4 Bq. 537 ; Bromley v. BiH^, 9 Ch. Div. 
1S9- 
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. only 

W 

«inptioD. 


expressed in the phrase, ** Redeem up, foreclose doum^ 
In quite recent times, the practice has been to give 
only one time for redemption to all the puisne mort- 
gagees, including the mortgagor (a), and not (as 
formerly) successive times to each; but apparently 
the true rule may be stated thus, namely, (i) That 
if the defendants (the puisne incumbrancers and the 
mortgagor) all make default, either in appearing to 
the writ or in pleading to the statement of claim, and 
the action accordingly comes on as a motion for judg- 
ment, then as a general rule, one time only is given 
for redemption (Z;) ; but (la) even in such a case, if 
the defendants or any of the mortgagee, defendants 
appear on the motion for judgment and request suc- 
cessive periods for redemption, then as a general rule 
successive periods are given (c); but (ib) even then 
successive periods will not be given if the priority as 
between the defendant mortgagees is disputed inter sc, 
and this dispute in no way affects the plaintiff {(1), 
But ( 2 ) if the defendants all duly appear and defend, 
and tlie plaintiff cannot have judgment on motion for 
judgment or as on admissions, but is himself mixed 
up in the questions raised between the defendants, 
then the old rule of giving successive periods for 
redemption would be observed in all cases. The 
arrears of interest recoverable upon a redemption 
or foreclosure are usually six years only (e), but are 
occasionally the entire arrears (/); and when the 
order directs the mortgagee to add his costs of action 


(а) 0* C, ffc D, Co. X. 22 Ch. Div. 549 ; Smith v. (Mdinff, 25 Cb. 
Div. 462 ; and mv> BartUtt v. Rm, L. li. 12 Eq. 395 ; and Mutual Life 
V. Lon^, 26 Clt, Div. 686 ; 32 Cb. Div. 46a 

(б) Smith V, Oldinff, 25 Cb. Div. 462 ; PlaU v. Mendel, 27 Cb. Div. 
240: IhUe V. ManUu, 28 Cb. Div. 6^ 

(e) PUUt V. MeneM, »upxn ; and aee Mutual Life v. Lomgley, 36 Cb. 
Div, 686 ; ^ Cb, Div. 460. 

g JBarUeU v. Reee, L. It, 12 Eq. 395 ; Platt v, Mendel, tupnu 
3^4 Will, IV. c. 27, 

(/) Smim V. ffUl, 9 Cb. Div. 143 ; Md ••• Mmre^Uid v. 

34 Ch. Div. J2l, fdUowiug Rdmundt v. L. R. i Eq. 418, 
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to his security, such costs when taxed (but only as 
from the date of the taxing-master's certificate) carry interest on 
interest at 4 per cent, per annum (g). An auctioneer- 
mortgagee may be entitled to add to the “price of 
redemption ” his commission, that not being a secret 
profit (hy Also, one of several co-mortgagees can sue 
the mortgagor for redemption, making the other mort- 
gagees co-defendants wlien they refuse to be co-plain- 
tiffs (0. Should the mortgagee threaten foreclosure. Right to 
and the mortgagor not wish to redeem, then he may trenSferr 
require the mortgagee (not being or having been in 
possession) to transfer the debt and the estate to any olotod. 
nominee of the mortgagor, on receiving from such 
nominee “ the price of redemption ” as above defined 
(k ) ; and where there are successive mortgages, this 
right to com])el a transfer belongs to each puisne 
incumbrancer as well as to the mortgagor, the incum- 
brancer having precedence of the mortgagor and the 
incumbrancers inter se having precedence according 
to their priorities (/). The fact of an intermediate 
incumbrance used to prevent the mortgagor from re- 
quiring this transfer (m), but that fact does not now 
have that effect so long as the mesne mortgagee does 
not himself exercise the right to compel the trans- 
fer (a). Where tlie hereditaments comprised in the Where the 
mortgage are settled (subject thereto) on A. for life, JJ 
with remainder to another or others in fee-simple, of •®**^®^* 
course A. would be entitled to require the transfer, 
due provision being made for the protection of the re- 
mainderman ; but if there is interest in arrear which 
A. as tenant- for-life ought to have kept down, then, 

(g) Sardley v. Knight, 41 Ch. Dir. 537. 

(A) Mitter v. Beal, W. N. 1879, p, 36 ; and lee Olegg^t Cate, 22 Cb. 

Dir. 549. 

(t) Luke r. South KemingUm Hold Co., 7 Ch. Dir, 739 ; * * 

I2I. 

(A) Conrejancing Act, 1881, a. 15. 

(0 Conreyandng Act, tSSs, a. 12. 

(m) Teeuan r. Smith, 20 Ch. Dir. 724, 

(n) ConreTanciog Act, 1882, a. 12. 
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Tim« to re- 
deem. 


SUtate of 
Umitationik 
OMUw,~ai 
JtkO. 1 . e. 16. 


% A. cannot compel the transfer if the remainder- 
man objects, or so as to entitle A. himself to any 
further respite from the payment of the interest in 
arrear and growing due (0). 

A person cannot redeem before the time appointed 
in the mortgage deed, although he tenders to the mort- 
gagee both the principal and the interest due up to 
that time (^)) ; and if the mortgagee should, as a matter 
of indulgence, consent at the request of the mortgagor 
to accept payment before the legal period of redemp- 
tion, he is entitled to the full amount of interest up 
to that time. So, likewise, if after the legal period of 
redemption is passed, the mortgagor should wish to 
pay ofi‘ the mortgage, he must give to the mortgagee 
six calendar months* previous notice in writing of his 
intention so to do, and must then punctually pay or 
tender the money at the expiration of the notice {<j ) ; 
for if the money should not be then ready to be paid, 
the mortgagee will be entitled to fresh notice ; as it is 
only reasonable that he should have time afforded him 
to look out for a fresh security for his money ; but if 
the mortgagee should himself commence an action to 
recover his debt, he is not entitled to six months* 
notice or to interest in lieu thereof (r). 

Trevious to the Statute of Limitations, 3 & 4 Will. 
IV. c. 27, the rule in equity that was applicable to 
mortgagors proceeding against their mortgagees was, 
as stated by Lord Hardwicke, analogous to the old 
Statute of Limitations, 21 Jaa 1 . a 19, viz., “that 
“after twenty years* adverse possession by the raort- 
“gagee he should not be disturbed** (s). Where, 


(p) AUler$on ▼. 26 Cb. Div. 567. 

(p) Bnmfn v. CWr, 14 Sim. 427. 

(9) JSharpneil y. Blake^ 2 Eq. Oa. Ab. 603. 

(r) in rt AUfodt, Pre$coU v. Pkippg, 23 cL Di?. 372. 
{#) Anon, 3 Atk. 313. 
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however, the mortgagor was prevented from asserting 
his claim by reason of certain impediments mentioned 
as exceptions in the statute 21 Jac. I. c* 16, vix., 
imprisonment, infancy, coverture, /ic., in all such 
cases, by analogy to the statute, equity allowed ten 
years after the removal of the impediment (/). Also, 
an acknowledgment, given by the mortgagee, before 
the Statute of Limitations had fully run, of the exist- 
ence of the equity of redemption, would have taken 
the case out of the statute (w). 

The law on this subject was regulated, until the 
1st January 1879, by the statute 3 & 4 Will. IV. c. 

27, s. 28, as explained by 7 Will IV. and i Viet. c. 

28, by which it was enacted, that whenever a mort- > Vict. c. aft. 
gagee had obtained possession of the land (’omprised 

in his mortgage, the mortgagor should not bring a 
suit to redeem the mortgage but within twenty years 
(with or without ten years more for disability) next 
after tlie time when the mortgagee obtained |)os- 
session, or next after any irritten acknowlcdgmeut of 
the title of the mortgagor, or of his right or equity of 
redemption, should have been given to him or his agent, 
signed by the mortgagee (r) ; and under the Real 
Property Limitations Act, 1874 (>), s. 7, the period of 37^38 Vict 
twenty years is now twelve years, and no further time 
is allowed for any disability (y), but otherwise the law 
is as it was under the previous statutes of limitation ; 
r.^., where the mortgage is of a remainder or reversion 
in land, it is only as from the time that the remainder 

(0 Berkford v. HWe, 17 Ve». 99. 

(u) Smart v. HuiUy 4 Ves. 478 fu ; and lee Marwick v. liardiwjham^ 

15 Cb. DiT. 339. 

(r) Baickelor v. Middleton^ 6 Hare, 75 ; Lwom v. Dennison, 13 Sim. 

584; Staw^cld ▼. Hobson, \6 Bear. 236; Thompson r. Boyrytr, il 
W. R. 975 ; IHekmann v. VpsaU, 2 Cb. Dir. 617 j aud on api>eaJ, 4 Cb. 

Dir. 144. 

(2) 37 k 38 Vict. c* 57. 

(y) Kintman v. RousCt 17 Ch. Diy. 104 ; Forster v. Patterson^ 17 Cb. 

Diy. 132 ; ood compare Pugh ▼, HeaUif 7 App. Ca. 235 ; and Sands is 
Thompsem, 22 Cb. l>iy. 614. 


PrrjiHiit law,— 
3A4Win. IV. 
c. 37, ». 28, ea* 
pUinod by 7 
Will. IV. and 
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Hamddy on 
bond or 
ooveiunt,— 
time for. 


Whftt pay- 
ment! eave 
the eiaittte, 
and wliat not 


or reversion falls into possession that the twelve years 
for bringing an action of foreclosure begin to run (z ) ; 
also, where and so long as the mortgagor and the 
mortgagee are one and the same person (which occa- 
sionally happens), the time does not begin to run at 
all (a). But it has recently been decided, that the 
mortgagee’s remedy on the covenant contained in his 
mortgage deed (5), or on a bond collateral thereto (r), 
is now barred after twelve years, although the time in 
general for suing on a covenant or bond remains as 
heretofore twenty years (d). It is to be observed 
that the statutes of limitation in relation to land bar 
and extinguish the title, and not merely the action or 
remedy of the dispossessed person (f ) ; although in 
relation to personal property their effect is to merely 
bar the remedy without extinguishing the right. Also, 
it should be observed, that the riuht of foreclosure in 
the mortgagee is not kept alive by the payment to 
• him of rent by a tenant without the knowledge or 
subsequent adoption of the mortgagor (/); nor by the 
payment to him of what jmrports to be the accruing 
interest on the mortgage debt, when made by any one 
other than the mortgagor himself or a person acting 
with the mortgagor’s authority in that behalf (y). But 
of course the payment of interest by the tenant for 
life keeps alive the debt as against the remainder- 
man (h). 


(i) I/uyiii V. nV/Itnxoti, 38 Ch. Div. 4Sa 

(a) To^am r. RootA, 35 Cb. Div. 607, following Burrell v. Earl of 
Egrtmrmt, 7 Reav, 205. 

( 5 ) Suittm y. 22 Ch. Div. 51 1. 

(<f) Feamtide v. Flinty 22 Cb. Div, 579 ; disting. Lindadl v. Phillipe^ 
30 Ch. Div, 291. 

{d) Lind$dl v, Phillipi^ siipn. 

(ej Johnmn v, A/ounsey, ii Cb. Div. 284. 

{/) J/arlock V. AiAAfrry, ]8 Ch. Div. 229; reversed on appeal, 19 
Ch. l)iv. 519. 


( 9 ) 


Ul V. iSmt/A, 29 Ch. Div. 882 ; 33 Ch. Div, 127 ; Lindnll 


T, Pkillip$t 30 Ch. Div. 291 ; distiog. Adnam v. J^ndwieh {Earl), 2 
Q. B. D. ^5, 

(A) v. IfcAurr, 37 Ch. Div. 651, following Foddam v, 

Mmtjf, I De O. A J. 1. 
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With whatever strictness the ancient common law Of tii« 
originally regarded the breach of the condition by the 
mortgagor, yet in modern times the doctrine of the 
court of equity recognising the mortgagor until fore- 
closure to be the actual owner of the land Imd been 
to a large extent imported into the common law by 
the Legislature ; for by the statute i 5 & 1 6 Viet. *5 & *6 Viet, 
c. 76, ss. 219, 220, if, the mortgagor being in posses- 
sion, an ejectment was brouglit by the mortgagee, pro- 
vided no suit was pending in any court of equity for 
redemption or foreclosure, the payment of principal, 
interest, and costs would, except in certain cases, be 
deemed a satisfaction of the mortgage, and the mort- 
gagee was thereupon to discontinue his action. And juilicatuM 
now under the Judicature Act, 1873, "a mortgagor 
** entitled for the time being to the possession or receipt •• aSf § 5 * 
‘‘of the rents and profits of any land, as to which 
“ no notice of his intention to take possession, or to 
“ enter into the receipt of the rents and profits thereof, 

“ shall have been given by the mortgagee, may sue for 
“ such possession or for the recovery of such rents and 
“profits, or to prevent or recover damages in respect 
“ of any trespass or other wrong relative thereto, in 
“ his own name onlv, unless the cause of action arises 
“ upon a lease or other contract made by him jointly 

“with any other person.” Also the mortgagor, while in 

1*. . poMetiioB not 

lie is in possession, is not bound to account to the accounubl® 

mortgagee for the rents and profits arising or accruing 
while in possession, even although the security should 
prove insufficient (i) ; in fact, he is not the bailiff or 
agent of the mortgagee; nevertheless, on the mort- 
gagor's death, different considerations may arise (/<;). 

Equity will, of course, when necessary, so restrain 
the mortgagor's right of ownership as that his owner- fJJn, wMt* it 
ship may not operate to the detriment of the security. ““ 

(t) ExpwrU YTtZfoii, 2 Tat. k BeaT. 252. 

(i^) Sat and comider in rt UjfaU^ Bwetei v. 58 Cb. Dir. 609. 
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Hence on a bill filed (soil, upon a writ issued) by 
the mortgagee, the court will grant an injunction 
against the mortgagor’s waste, e.ff., against the felling 
of timber by the mortgagor; but in order to grant 
the injunction in such a case, the court must first 
be satisfied that the security is insufficient ( 1 ), Also, 
Mortgagor equity will not interpose its authority to hinder the 
mortgagee after default from evicting the mortgagor 


from the possession, but will consider the latter as 
being for such purpose a mere tenant at will (m). 
Occasionally, the mortgagee makes a re-demise of the 
mortgaged premises to the mortgagor, but more usually 
the mortgagor simply expresses that he attorns and 
becomes tenant to the mortgagee at a specified rent (fi). 
Further, the mortgagor could not make a valid lease 

Mul^^tmake mortgagee, and if he attempted to 

l«AMs binding make such a lease, the mortgagee might have ejected 
’ his lessee without notice (o) ; nnd as a consequence 
of this rule, both mortgagor and mortgagee used to 
combine in making the lease, wherever at least (as 
in the case of mines) expense was to be incurred 
by tlie lessee, or there was a reasonable probability 
of the mortgagee proceeding to eviction. But now, 
under the Conveyancing Act, i88i (44 & 45 Viet., 
c. 41), s. 18, the mortgagor while in possession may 
make a valid lease (as may also the mortgagee while 
in possession), provided the lease do not exceed twenty- 
one years for an agricultural or occupation lease, and 
ninety -nine years for a building (or repairing) lease ; 
and provided the lease otherwise complies with the 
requisites of the Act; and where the mortgagor is 
the leasing party, he is to deliver to the mortgagee 


(l) FarmrU v. 3 Atk. 723 ; Kina r. Smith, 2 H»re, 239 ; Rust 

V. MUU , 7 Or . 145. 

(m) v. CUnion, 2 Mer. 359. 

(n) J^petrie William*, 7 Ch, Dir. 135; In re StoeHon Iron Furnace 
Co., 10 Ch. Div. 335 ; Ex parte Jadetoti, in re Bowet, 14 Ch, Div. 725 ; 
Mkd Me In re Kitchen, 16 Ch. Dtv. 226 ; Ex parte Tovatyi, in re Knight, 
21 Ch, Bit, 442 ; Ex parU IrKtrwood, in re Knight, 22 Ch. Lie. 394. 

(o) Kemh T* Mail , Bong. 22. 
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a counterpart of the lease ; and in such a lease Uw 
concurrence of the mortgagee is in eflect implied hy 
the statute {p)\ but these provisions do not extend 
to mining leases. 

The mortgagee, by virtue of his mortgage, becomes Mortp^ 
the legal owner of the land, and conseq^ucntly entitled *,1 
at law to immediate possession, or to the receipt of 
the rent if the land be in lease (/y). Also, where the 
mortgagee actually takes the possession, r.y., by giving 
notice to the tenants to pay their rents to him and 
taking into his own hands the management of the 
estate, this is in the general case an assertion of his 
paramount title as mortgagee ; and thereupon the 
mortgagor’s tenants, although for terms of yeais, l>cing 
terms created subsequently to the mortgage, become 
tenants from year to year only to the mortgagee (/•). 

The mortgagee, it seems, may enter into possession of 
part of the mortgaged property, without also entering 
into possession of the rest of the property (s). 

The mortgagee is entitled, out of the [irohis, to rc- ^‘ceirerof 
pay himself all the necessary expenses attending the 
collection of the rents (/), and he may stipulate with 
the mortgagor for the appointment of a receiver to be 
paid by the -mortgagor (m); and under the statute 23 
& 24 Viet. c. 1 45, a power to require the appointment 
of a receiver was made an incident in every mortgage 
of lands, unless the mortgage deed expressly excluded 
such power; and the Conveyancing Act, 1881, ss. 

19, 24, contfiins similar provisions. When a receiver 
is appointed, the tenants pay to him all rents accrued 
and unpaid, besides all accruing rents; and if the 

(^) Municipal Permanent Building Society ▼. Smith, 22 Q. B. D. 70. j 

(5) Coot«, 339. 

(r) Corbett v. Plowden, 25 Ch. Dir. 678. 

(«) Simmint v, ShirUy, 6 Ch. Dir. 173. 

(1) Godfrey r. Watson, 3 Aik. 518. 

(ti) JGavis T, Dmdy, 3 3 i«d. 17a 
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mortgagor is himself the occupying tenant, he pays 
to the receiver an occupation rent, accruing from the 
date of the demand therefor (v). But courts of equity, 
fearful of opening a door to fraud, have imposed this 
restriction on the mortgagee, that he shall not be 
Mortgagee permitted to make any charge on the estate for his 
obilm for i^r- own personal trouble (x) ; nor appoint himself a 
tonal trouble, receiver of the estate, although under an express agree- 
ment with the mortgagor for that purpose (.y) ; for he 
is entitled to no benefit beyond his principal, interest, 
and costs. 


Wtit India With regard to mortgagees of West India estates, 
and whether they may charge commission, the result 
of the cases appears to be, that whilst the mortgagee 
is out of possession, he may stipulate for the consign- 
ment to himself of the produce, and charge commission 
on the net produce as a compensation for his trouble («); 
but that when he is in possession, he stands in precisely 
the same situation as a mortgagee in possession in 
England ; and consequently, if he chooses in such a case 
to be consignee himself, he has no commission (a). 


Stipulation for 
lorwor rate of 
iutorMt on 

mailt* 


A stipulation that the mortgagee shall receive inte- 
rest at ;^4 per cent if regularly paid, but ^ 5 per cent. 

default is made, is good if 5 per cent: be reserved 
by the deed ; and in the case of interest being so 
stipulated for, the higher and not the lower rate is 
taken iqx)n redemption and foreclosure accounts (h ) ; 
and also where the mortgagee is in possession (c). 
But if £4 per cent, only is reserved, a stipulation that 


York$hirf. Banking Co. ▼. JtfttfZnn, 35 Cb. Div. 125. 

(x) Godfrey V. frotion, 3 Atk. 51S ; and wo TUlei v. iVixon, 25 Ch. 
Dir, 238 ; Maxon v. irr«to6y, 32 Cb. Div. 206. 

(y) Prmek r, Baron, a Atk. 120, 

(t) PauUmer v. Danitl*, 3 Hare, 218. 

fa) Jkiik V. Jrting, 1 My. k K. 277 ; Gooto, 343. 

(6) Vniam Bank London ▼. Ingram, 16 Clu Dir. 53 ; Staim r, 
Bank$, 9 Jur. N. S. X049. 

(c) Bright r, OamjideU, 41 Ch, Dir. 388. 
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£$ per cent, shall be paid if the interest be not 
regularly paid is in the nature of a penalty, against 
which the court will relieve (d). But the fines and Fin»» i» 
penal payments contained in mortgages to building c 
societies, being reasonable within the Building Society 
Acts, are recoverable in full (e); and the premiums 
charged for loans are in the nature of principal moneys 
advanced (f ) ; and the rules for the time being of the 
society appear to regulate the provisions of the mort- 
gage deed (g). 

It is the duty of the mortgagee in possession to ^ 
keep the jircmises in necessary repair, lie will be 
entitled to all his lawful expenses attending the re- 
newal of leases, or incurred in maintaining the title reuu. 
(/i). But a mortgagee is not hound to lay out money 
on the estate except for necessary rejiairs, and that 
only to the amount of the surplus rents (i)y nor can 
he, on the other hand, compel the mortgagor to advance 
money for the renewal of the leases without an express 
agreement between them to that efhet (/*). But if 
the mortgagee should pay any renewal line or j)remium 
in order to obtain a renewal of the leasehold j»roperty 
in mortgage, that would be a necessary outlay, and he 
would be entitled as against tlie mortgagor coming to 
redeem him to include that payment with interest thereon 
in the price of redemption ” — and this is uj)on the 
plainest principles of equity. 


(</) 2 Sp. 631 ; Tipton Green (hUiery Co, v. Tipton Moat Collicrp Co., 
7 Ch. I>iv, 192. 

(«) Parker v. Butcher, L« R. 3 Eq. 762 ; Kx parte Othome, in re 
Goldsmith, L. K. 10 Cb. App. 41; Jn re N. a? N. P. Ihnrfit liuUdituj 
Boeiety, SmWtt Case, 1 Cb. Dir. 481 ; Provident Permanetd Building 
Society v. OreenhiU, 9 Ch, Div. 122 ; Protector Endowment Co. v. Grice, 
5 Q, B. D. 592. 

(/) Harvey v. Munieij^ P. f. BuUding Society, 26 Ch. Dir. 273 ; 
£x parte Bath, in re Phdlipt, 27 Ch. Dir. 509. 

(p) Dewkurst V. darktoH, 3 Ell, A Bl. 194 ; Boaenlery v. Northumber- 
land BuUding Society, 22 Q. B. D. 273. 

(A) MamLove v. Bede, 2 Vernon, 87 j Godfrey t. Watson, 3 Atk. 518. 

(r) Coote, 344. 

(A) Matdote t. Bede, 2 Vernon, 87 > Godfrey t, Watson, 3 Atk. 5*®* 



366 


THE OBIGINALLY EXCLTOIVE JHBISDICTION. 


Mortgagee In 
poeseieion 
mnit account. 


Even though 
he has aisigned 
the mortgage, 
nnleei luoh 
aeiignmeut 
ia either : 

(a.) With the 
oouaeut of the 
mortgagor ; 


or (6.) By 
directiou of 
the court. 


Taking of 
poaaeaaion 
hy mort' 
gagee,— what 
la and what 
li not 


aoeountahiiity 
therefor,— > 


When the mortgagee is in possession, he is con- 
sidered in equity, in some measure, in the light of a 
trustee or bailiff for the mortgagor, and is accountable 
for the rents and profits of the land ; and therefore, if, 
withmit the assent of the mortgagor^ he assigns over the 
mortgage to another, he will he held liable to account for 
tlie profits received suhsequently even to the assignment, 
on the principle that having turned tlie mortgagor out 
of j)OSsession, it is incumbent on him to take care in 
whose hands he places the estate (/). The consequence 
of this rule of equity is, that the mortgagor is usually 
asked, and may easily be compelled, to concur in the 
assignment. 

Also, it is to he observed, that the rule l)y which a 
mortgagee in possession remains liable to account even 
after his assignment of the mortgage, applies only when 
the assignment is his own voluntary act, and is not 
applicable when the assignment is by direction of the 
court in a redemption suit {m\ But a mortgagee is 
not deemed to he a mortgagee in })ossession merely be- 
cause the mortgage-deed contains an attornment clause, 
so as to be accountable for the so-called rent reserved 
or mentioned iu that clause (n). And it should he 
further observed, that the mere fact that mortgagees 
are in the receipt of the rents and profits of the mort- 
gaged estate does not necessarily make them charge- 
able as mortgagees in possession ; but they are mort- 
gagees in possession if they have taken out of the 
mortgagor's hands the power and duty of managing 
the estate and dealing with the tenants (o). 

Similarly, when there are successive mortgages, the 
first mortgagee, if in possession, is accountable to the 


(f) Coote, 303 ; National Bank of A, t. UnUid Hand in Hand Cb., 
4 App. C*. 391. 

{«i) JUckerUm v. Walker, 31 Ch. Dir, 151, 

<fi) Stanlejf (rnnufy, 22 Ch. Bit. 47! 

(a) T, PoOnek, 33 Cfcu Bit. 53. 
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second mortgagor of whose mortgage he has had notice ; 
and he will not be allowed any sums (on account of 
rents received) wliich after sucli notice he may have 
paid over to the mortgagor ( p) ; tkcus, as to any sucli 
sums paid over ])efore receiving such notice (j)). And 
when a receiver has l>eeu appointed on behalf of the 
first mortgagee, tlie siibsecpient incumbrancers may 
apply to such receiver and obtain payment of their 
interest out of any surplus rents in his hands (</) ; but if 
they make no such aj^plication, tliey are taken to rely 
for both their principal and their interest on their 
security against the lands (7). Where a second mort- 
gagee is in possession, he is accountable like any other 
mortgagee in possession, but not, as a general rule, 
to the first mortgagee for the baek-reuts I'cceived (r), 
unless the first mortgagee has given notice to the 
tenants to pay their rents to liim (r). And when a 
receiver has been ajipointcd on behalf of the sec'ond 
mortgagee, that aj>j)ointment is always made subject to 
the rights of the prior incumbrancer (if any) who shall 
be in, or who shall enter into, possession of the mortgaged 
hereditaments ; and in such a case, if the occupying 
tenant pays his back-rents or his accruing rents to tlie 
first mortgagee after notice from the latter so to do, lie 
is not liable to pay the same rents over again to the 
second mortgagee or to the receiver of the latter (.*{). 

But although the mortgagee is liable to account, he Mortgng^ u 
is not obliged to account according to the actual value 
of the land, nor is he bound by any proof that the 
land is worth so much, unless it can be proved that he but f«'r bit 
made so much out of it, or might have done so but fur b« might b«v« 
his own wilful default, as if without cause he turned 

(ji) Bemey t. Sewdl^ I Jiuj. k W. 647. 

\q) Bertie ▼. Lord Ahingdmt 3 M«r. 56a 

(r) Ex parte WiUon, 2 Vei. k B. 252 ; snd jee Law t. Glenn^ L. IL 
2 ClL A|>pu 639. 

(•) Underhay y, Beadf 20 Q. B. D. 209, following Johneon r. Jon€$t 

9 A. A 809. 
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but a sufficient tenant who held it at so much rent, 
or refused to accept a tenant who would have given 
so much for it (i) ; or if he makes a gross mistake 
(whereby the value of the security is damaged) in 
his exercise of his power of sale (u). This limited 
protection accorded to the mortgagee is so accorded to 
him because it is the laches of the mortgagor (or of his 
subsequent mortgagees) (v) that he lets the land lapse 
into the hands of the mortgagee by the non-payment 
of the money ; therefore, except as above mentioned, 
when the mortgagee enters, he is only accountable for 
what he actually receives, and is not bound to take the 
trouble of making the most of another’s property (x) ; 
and above all, the mortgagee is not bound to work or 
to keep working, at a speculative profit, the minerals in 
the land mortgaged (f/) ; and in case he does make any 
considerable outlay on the mortgaged premises, he is 
entitled to an inquiry whether such outlay has been 
beneficial (z). The same rule, limiting the account- 
ability of a mortgagee in possession, applies to the 
mortgagee selling under his power of sale (a). For 
advantages of a purely collateral character derived by 
the mortgagee out of his possession of the mortgaged 
property, and which do not affect the mortgagor, the 
mortgagee is not accountable (?>). 

In taking a mortgagee’s accounts, the rents are in 
general written off against interest ; and if at the time 
the mortgagee takes possession, the interest on his 


(0 Coot«, 345 ; Amn, i V<*ro. 45 ; Stmtnint v. ShirUy, 6 Cb. IHv'. 
173 ; V. i/uj/Aff, 2 Cb. Div. 148 ; and consider Shepat'd v. Jones, 
21 Cb. Divw 469 ; Taylor v. Moetyn^ 33 Cb. Div. 226. 

(ti) Tomlin v. Luee^ 41 Ch. Div. 573. 

(w) Mainland v. Upjidkn, 41 Cb. Div. 126. 

(at) CooU. 345. 

jRcwe T. H'ood, i Jac. k Wnlk. 315. 

Skqtofd V. Jones, 21 Cb. Div. 469. 

(«) Mayer v. Murray, 8 Cb. Div, 424 ; Bompas v, Kiny, 33 Cb. Div. 
( 6 ) T. Cttjf of London Brewery Co., 39 Ch. Div. 559. 
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principal money is not in arrear, and there is no 
other serious danger overhanging his security which 
his entry into possession was intended to forestall ; or 
if the mortgagee remains in possession after he has 
been fully paid the mortgage debt (c), then (as a 
general rule) the account will be taken with annual 
rests/’ that is to say, if the rents exceed the amount 
of the interest, the excess will in every year of such 
excess be applied in reduction of the principal moneys 
due (d ) ; but otherwise annual rests will not be 
directed. 


The mortgagee could not, without payment of princi- Mortgage® 
pal, interest, and costs, be compelled by the mortgagor cou 
or his assigns to produce the title-deeds, even though 
their production was required for the purpose of en- tii 

, 1 . , , , teeus^ now. 

aDling the mortgagor to negotiate a loan, and so to 
pay off the mortgagee (e ) ; but the law in this respect 
is now altered as regards all mortgages made subse- 
quently to the 31st December 1881 (/), but (in 
effect) to a very partial extent (r/). Also, upon 
redemption, the mortgagee must be in a position to 
hand over all the title-deeds, and will be lijible in 
damages to the mortgagor for any title-deed that is 
missing or fraudulently disposed of (k). Also, where 
there is a mortgage, and the mortgagee assigns the 
mortgage debt and the principal security therefor, he 
must also assign all (if any) collateral securities he 
may hold for the same debt ; for the transferee must 
occupy the same position (neither better nor worse) 


(c) AMliicorth V. Lord, 36 Ch. Div. 545. 

(d) Shephard v. £UioU, 4 Mod. 254 ; P<Uch v. Wiidf 30 Beav. 99 ; 
and see Fieber on Mortgagee, 2d ed., 

(<) Darner ▼. Lord PorUifiingUm^ 15 Sitn. 380 ; and aee Sh^jjldd v, 
Bdtn, 10 Ob. Div. 291. 
if) 44 Ic 45 Viet, c* 41, «. 16. 

ip) New South Wales ^nk v. (/Coimor, 14 App, Ca, 273- 
Jemes v. Rumseff, 1 1 Cb. Div. 398* 


2 K 



370 


THK OBIGINALLY EXCLUSIVE JUHISDICTION’. 


H<nrigiigee 
cannot take a 
ralid lease 
from mort- 
gagor. 


Mortgagee 
could noft in 
equi^ make 

now. 


that the transferor occupied, — sa7., as regards the 
mortgagor (i). 

It seems that a mortgagee cannot accept a valid 
lease from the mortgagor, even though free from cir- 
cumstances of fraud, and at a fair rent, — the reason 
for this disability being the power which, if the law 
were otherwise, the mortgagee would possess of harass- 
ing ** the mortgagor (k ) ; and the same principle forbids 
the mortgagee from purchasing under the power of 
sale contained in the mortgage deed ( 1 ) ; but a second 
mortgagee may lawfully purchase from the first mort- 
gagee (m). 

A further considerable disability formerly annexed 
, to the mortgagee’s estate was, that although at law the 
owner, he could not in equity make a valid 
or binding lease, unless of necessity, and to avoid a 
probable loss (?i); and the consequence of this rule 
was that both the mortgagor and the mortgagee used 
to concur in making leases, wherever permanency of 
holding was desirable. But now, under the Convey- 
ancing Act, 1 88 1 (44 & 45 Viet, c, 41), s. iS, the 
mortgagee while in j)ossession may by himself, and 
without the concurrence of the mortgagor, make a 
valid lease, provided the lease do not exceed twenty- 
one years for an agricultural or occupation lease, and 
ninety-nine years for a building (or repairing) lease, 
and provided the lease otherwise complies with the 
requisites of the Act; but these provisions do not 
apply to mining leases. 


(♦) HaUYf V. J(me*t L. K. I P. C. 50 ; and »ee Parker v. Clarke^ 
30 B«av, 54. 

(i) V. Rorke^, 2 Sch. A Lefr. 661 ; Cooti^ 364 ; mud see Ex parte 
in re MuUer, 15 Ch. Div. 289. 

{1) Mmriiyon v. Ciowee, 21 Ch. Div. $57. 

(m) iParHiuon v. Hanburg, 1 Dr. & Sm. 143; l^w v. 33 

B«4t. 494, 

JUaMf^fe/rd ▼. Clay, 9 Mod. 1 ; and tea OarheU r. Plowdam, 15 
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Equity holds that if leaseholds be in mortgage, and E«iMw«a 
the mortgagee renew, he will take the renewed lease 
subject to the like equity as was subsisting in the old 
lease (o ) ; and if an advowson be in mortgage, and 
the living become vacant, the mortgagor, and not the 
mortgagee, shall (in effect) present (;>), that is to say, 
the mortgagor nominates to the mortgagee a person to 
be appointed to the living, and requests the mortgagee 
to present the nominee ac(‘ordingly to the bishop for 
institution and induction (y); nor will equity permit 
the mortgagor to agree to the contrary ; for the mort- 
gagee shall have no l)eiiefit beyond his j>rincii>al, 
interest, and costs. 


A further restriction on the estate of the mortgagee 
in j)ossession is, that he may not in general waste the 
estate (/') j and if he should have felled timber, an 
account would he decreed, and the produ(*o a})])lied, 
first, in payment of the interest, and then in sinking 
the principal ; and equity would even grant an injunc- VnUu 
tion against him unless the security was defective, in 
which case the court would not restrain him from felling 
timber, the })roduce being of course applied in ease of 
the estate (s) ; and the like rules applied and still apply 
to the opening of new mines (t). But now as regards 
the felling of timber, under the Conveyancing Act, now 

1 8 8 1 , s. 19, the mortgagee in possession may cut and proper 
sell timber and other trees ripe for cutting, and not 
planted or left standing for shelter or ornament, and 
may even employ a contractor for the purpose, the 
cutting by such contractor to be completed within 
twelve months from the date of the contract* So 
also if the mortgagee unnecessarily x>ul]8 down build- 


(o) Molt T. MoU, 1 Ch. C». 190. 

(p) Mackenzie v. .Robinson, 3 Aik. 559. ^ 

(g) See Wdek ▼. Bitkop of PeterhorougK 15 Q. B. 

(r) Hanson t. Der^, 2 Vero. 3^. 

(«) WUhringion ▼. ^nkes. Set Cb. n — . Atts. 

(t) Hansom ▼. Ikihjft 2 Vem. 392 1 MQUi r. Havog, 31 Benv. 47a 
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ings and erects new buildings, without the consent of 
the mortgagor, he is liable for any loss of rent which 
is thereby occasioned (u); but, os we have seen, he 
may now grant repairing and building leases. 


Tb« doetriite 
of taeking,— 
iti principle. 


Doctrine of 
tacking,— 
itc origin. 


With reference to the rights of mesne or interme- 
diate incumbrancers, the doctrine of tacking has been 
thus stated : ** In cequali jure, melior est conditio pos^ 
** sideniis. Where equity is equal, the law shall prevail; 
“and he that hath only a title in equity shall not 
“ prevail against law and equity. As a purchaser or 
“ mortgagee comes in upon a valuable consideration 
“ without notice, upon purchasing in a precedent incum- 
“ brauce, it shall protect his estate against any person 
“ that hath a mortgage subsequent to the first, and 
“ before the last mortgage, though he purchased in the 
“ first incumbmnce after he had notice of the second 
“ mortgage ; for he hath both law and equity '' (v). 
In considering this rule of equity, Lord Hardwicke 
has remarked that it could not happen in any 
other country but this, because the jurisdiction of law 
and equity is administered here in different courts, and 
creates different kinds of rights in estates ; and there- 
fore, although courts of equity break in upon the com- 
mon law, where necessity and conscience require it, 
still they allow suj)erior force and strength to a legal 
title to estates ; and therefore, where there is a legal 
title and there is also equity on one side, the Court of 
Chancery never iliought fit, that by reason of a prior 
equity against a man who has a legal title, that man 
shall be hurt, and this by reason of the force which 
the court necessarily and rightly allows to the common 
law and to legal titles ; but if this had happened in 


(n) Sand(m v. 6 246 ; 14 L. J. CU. X2a 

iv\ a Fonblanque on £q. 302, $th ed. 

(«) W^rtiqf V. a Vm. Sr. 574. 
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any other country, it could never have been made a 
question, for if the law and equity are administered 
by the same jurisdiction, the rule ipti jrrioT est tempore, 
potior est jure, must hold (y). However, since the 
fusion of the two jurisdictions of law and equity by 
the Judicature Acts, 1873-75, the cause alleged by 
Lord Hardwicke for the origin of tacking has been 
removed, and yet the doctiine itself continues un- 
aflfected ; which shows, either that the assigned origin 
is not the origin, or else that results may survive the 
causes which have brought them about. 


The leading principles or rules of the doctrine of Th« dootriiw 
tacking are fully stated in the case of Brace v. Duchess iu*n^** 
of Marlborough (z) as follows : — 


<{ 

tt 

{( 

(( 

it 

u 

a 

it 


I . That if a third mortgagee buys in the first mort- 
gage, being a legal mortgage, thougli it be j>e)ulen(e wotio# 0^ 
lite, pending a bill brought by the second mortgagee * 

to redeem the first, yet the third mortgagee having 
obtained the first mortgage, and got the law on his •ecood, 

. tMK* 

side and equal equity, he shall squeeze out the second 
mortgagee, and this the Lord Chief-J ustice Hale called 
a ‘ plank ' gained by the third mortgagee, or tabula 
in naufragio, which construction is in favour of a 
purchaser, every mortgagee being such tanto!* 


In this case it must be carefully noted, that although 
the third mortgagee get in the first mortgage, penaeme wbenb^^t^ 
lite, Le., with notice, he shall, nevertheless, be allowed 
to tack. The principle on which the doctrine is founded 
is thus explained (a ) : — The rule of equity requires no 
“ more than that the third mortgagee should not have had 


{y) Rooper r, Ilarriton, 2 K. & J. loS, X09. 

<«) 2 P, W. 491 ; ami »ee (rmrding ml® m Touimin r. 

H«r. 210) Adamt Angdl, 5 Cb. Dir. 634 ; CraeknaU r. » Cb. 

Dir. 735 ; BdL r. Sumderland BrMing iheUty, 24 Ch. Dir. 615. 

(a) I Eden, 
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^ notice of the second AT THE time of lending the money ; 
teetliuTion^ ** for it vm hy lending the money without notice that he 
* becomes an honest creditor and acquires the right to 
diwotmd « protect his debt. But he is not compelled to look for 

oukgortr ^ ^ 

‘‘ this protection till his debt is in danger of being pre- 
judiced ; and therefore, when that danger is discovered 
“ to him, whether it be by suit in equity or by an extra- 
-judicial means, as the honesty of his debt is not 
-affected by the discovery, so the right of protecting 

- that debt, and the efficacy of such protection, are not 

- prejudiced ; hence arose the rule which permitted 
-the subsequent incumbrancers to purchase jpendcnte 

- lite ” {h). 


Bytwmtfarof Although if the legal estate be outstanding in a 
in third person who has no privity with the several 
incumbrancers, the party obtaining it would have prio- 
^rtori^um- rity, yet where the legal owner is tnistee for all, he 
cannot create a priority by subsequently transferring 
the estate to any or either of them in particular. Thus, 
if an owner having the legal estate create a charge in 
favour of A., then a second charge in favour of B., and 
then a third in favour of C., he cannot alter the 


equities by transferring the legal estate to any of 
them (c). 


•.Judgment* 2. That if a judgment-creditor buys in the first 
mortgage, although being a legal mortgage, he shall not 
tack or unite the mortgage to his judgment, and thereby 
gain a preference ; for such judgment-creditor cannot 
be called a purchaser: for he has by his judgment 
• at the best only a lien on {d) or inchoate right against 


) Mwrfk V. Lrt, i L. C. 659 ; Morrtt v. Ptakt, 2 Atk. 52 ; Wdmot 
T, Pik€f 5 Hare, 14. 

(f) Sharydei t. Adamt, ii W, R. 450; 32 Baav. 213; Mumford ▼. 
L. R. 18 Kq. 556 ; BaiL Ot, Y. Bip., L. IL 7 Ho. 

Lo. 496 Y. iHifton, L. R 17 Eq. 17 ; Unipn Bank v. Kent, 

^ 01 ^. jOIy, sjS, PUeAer v, JUnwUne, L. B. 7 Ob. App. 259, k dm* 
tinguithftbk* 

(d) But M6 now 27 A 28 Viet c. tix 
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the land, but non condat, whether he will ever make 
use of it, for he may take his debt out of the goods of 
his debtor by fieri facias ; besides which, the judgment- Ho aid not 
creditor does not lend his money on the immediate dew or mon^noon. 
contemplation of the land, nor is he deceived or defrauded 
though his debtor had before made twenty mortgages 
of his estate ; but a mortgagee is defrauded or deceived 
if the mortgagor has already mortgaged his laud to 
another (f). 

It would seem from the principles laid down in the Uw 
judgment in Whitworth v. Gaugain (/),that the law in 
this respect has not been altered by the i k 2 Viet, 
c. 1 10; for if the effect of the judgment is only to JudgiMntoon 
charge the interest which the debtor has remaining 
in him, the creditor can have no right, by means of*| 
tacking, to cut off an incumbrance which preceded his 
judgment iy). 

And as by 27 & 28 Viet. c. ri2, s. 2, judgment- uw how for 
creditors are for the future deprived of their lien on 
real estates, until such land has been actually de- *** 
livered in execution by virtue of a writ of elcgit, or 
other lawful authority, it appears that a judgment- 
debt cannot now in any case be tacked unless at least 
such delivery has been first made. 

3. That if a first mortgagee, being a legal mortgagee, 3* 
lends a further sura to the mortgagor upon a statute or 
judgment, he shall retain against a mesne mortgagee 
until both his securities are satisfied (h) ; and a fortiori . 

if the first mor^agee lends on a mortgage (t). g*ge«* 


(r) Lacy x. Inylc, 2 Ph. 413 ; Snenctr v. Pearson, 24 

{f) 3 Hare, 416; and see BrUuh Mxttual InveaimeiU Co. v, 

L. R. 10 Ch. App. 567; also Arden ▼. Arden, 29 Ch. I>iv. 702. 

(a) Coote, 409 ; JCinderUy ▼. Jervis, 22 Bear. I ; Btaran r. Aom 
02 /ord, 6 De G. M. & O. 507 ; and aee Sx parU WhUehouse, 32 Ch. 
Dit. 512. 

(A) Shepherd v. TUky, 2 Aik. 54& 

(0 WjUiev. PoUen, ii W. R. 1081. 
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But fint mort- This rule results from the doctrine already noticed, 

Silirthe”%al that where equity is equal the law shall prevail. But 

bet^i^huo principle will not apply unless the first mortgagee 

ciu for it. kas the legal estate or the better right to call for it ; tor 

otherwise the incumbrancers will be payable according 

to the priority of their respective incumbrances ; nor 

will the rule apply if the mortgagee had notice of the 

And must mesne incumbrance at the time of making the further 
make the ad* i 
vance without advance 
notice. 

Flratmort- And it has further been decided, that although the 
first mortgage was made to secure a sum and further 
wIS mrtioe advances, if the first mortgagee make a further advance 
with notice of a mesne incumbrance, he will not 
be entitled to priority in respect of such further 
advance (/). This point was after some conflict of 
professional and judicial opinion finally decided by 
the House of Lords in the case of Rolt v. no2^hin$on 
(m); and the rule in Holt v. Hoplcinson is applicable 
even ns against companies {e.g., banks) who have a 
lien on their own shares for all moneys due and grow- 
ing due to them from the shareholder as a customer 
Mto of the bank (?i). Also, it is to be mentioned, that 

ottSSSlr'^of although the mortgage debentures of a company may 

ucompuny. }iave been declared a first charge on the property 
(or some specified property) of the company, still they 
are in the nature of a “ floating security,” and would 
not have priority over a sale (o) or mortgage (p) of 


{h) Cootc on Mortgages, 409 ; see Crtdland v. Potter^ L. R. lo Ch. 
App. 8. 

(t) Shaw T. Nealtt 20 Beav. 157 ; Pott t. Hopkintont 9 H. L, Cas, 
514 ; JLowion and Vountp Bank v. Padd^ffe, 6 App. Ca. 722. These 
oases appear to hare overruled Gordon v. GroAum, 2 Eq. Ca. Abr, 598. 
(m) Supra. 

(») Bradford Bank r, Brig^^ 29 Ch. Dir. 149; 31 Ch. Div. 19 ; 12 
App. Ca. 29; and see MiU» t. New Zealand Vo.^ 32 Ch. Div. 266; 
Union Bank {Seodand) r, N€Uional Bank {Seotland\ 12 App. Ca. 53. 

(0) In re Jfame and Ifdtarfig Oimtraet, 29 Ch. Div. 730. 

(p) Wheadeg r. Silkdone^ Ae, Co.^ 29 Ch. Div, 715 ; and see /a re 
ffamUton^e Wimdoor Iron Worker 12 Ch. Div. 707 ; in re Flartme Landt 
Oo.t 10 Ch. Div. 530, 
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the company’s property or of part thereof made exclu- 
sively to one individual; for in fact the very intention 
of such a "floating security” is that it shall aflect only 
the property of the company which shall be and re- 
main the unincumbered property of the company at 
the time of its realisation. 

4. When a puisne mortgagee has bought in a prior 4 Whem 
incumbrance, but the legal estate is vested iu a trustee, »tnIlal^AnV 
or the puisne mortgagee has not obtained the legal 
title, or he takes cn autre droit the court cleArly to 
holds that the puisne mortgagee can make no ad- 
vantage of his prior incumbrance, because in all cases 
where the legal estate is outstanding, the several in- 
cumbrancers must be paid according to their priorities 
in point of time, — qui prior cst tempore, potior cM 
jure. 

But if any one of the incumbrancers has a better of 

. , _ \ ilio inoam* 

title to call for an assignment or conveyance or the wnmc^rt i»ii » 
legal estate, as, for instance, when a declaration of^f 
trust of the legal estate has been made in liis favour, 
he will be placed in equity in the same situation as 
if he had obtained an actual assignment of it (r). 

It was for a long time considered that no tacking V* 

o ^ ^ cicty iiiort- 

properly so called existed in the case of 
mortgages, where the first mortgage was to a building 
society and was paid off by the third mortgagee, and 
the society indorsed the statutory receipt, which was 
equivalent to a re-conveyance, but such third mort- 
gagee (it was considered) had priority only for the sum 
paid to the building society, with interest thereon {n ) ; 

{q) MorrH t. Patke^ 2 Atk. 52. 

(r) Pomfrei t. Windtor, 2 Vea. Sr. 487 ; AUen t. Kni^hl, 5 Hat#, 

272 ; WUmol V. Pike, 5 Hare, 14 ; Cook v. WiUon, 29 Bear. loa 
(t) PeoM V. Jacketm, L. R. 3 Ch. App. 576 ; followed in Jtofnneon t. 

Trevor^ 12 Q. B. D. 423 ; and dieting. Fourth City Mutual r, 

14 Ch. DiT. 140 ; and aae SangtUr r. Cochrane, 28 Cb. Dir. 298 ; ana 
CMiUe Banking Co, v. Thompoon^ 28 Ch. Dir. 39S. 
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Tacking in 


kfortgagei 
with a 
•urcty,*— 
diitinotion 
aa regard! 
iadLlng, 
aeoorduig aa 
tkc amrcty it 
a mwt coee- 
naatcr or ia a 
coHttorIgagor. 


in other words, the legal estate which was obtained 
by virtue of the statute and under the re-conveyance 
which was implied from the indorsement of receipt, 
was so obtained for the benefit of all the mortgagees 
according to the priority of their dates, that is to say, 
fur tlie benefit of no one of them in particular ; and 
this was also the effect if the legal estate was expressly 
re-conveyed to the mortgagor. But quite recently 
the House of Lords have decided (t) that the old 
opinion is erroneous, and (in effect) that tacking applies 
in this case equally as in the cases of ordinary mort- 
gages, t.r., when the building society indorses the 
statutory receipt, and a new mortgage is made (with- 
out notice of a mesne mortgage) to a third person 
who pays off the society, and who takes over all the 
title-deeds from the society, — in such a case, the new 
mortgage ranks as the first mortgage, not only for 
the amount paid to the society, but for the whole 
sum received thereby. 

Eegarding mortgages with a surety, some rather nice 
distinctions require to be taken. Thus, firstly, suppose 
that A. is the mortgagor, B. is the surety, and C. is the 
mortgagee ; in such a case, if C. lends a further sum 
to A., C. will in general have the right as against B. 
to tack the further advance to the first mortgage debt, 
and tliis notwithstanding B.’s right on payment of 
the first mortgage debt to have that security de- 
livered to him (li). But suppose, secondly, that A- is 
the mortgagor, B, is the surety, and C. is tlie mort- 
gagee ; and that B. is not merely a covenantor for the 
payment of the debt, but is (in fact) a co-mortgagor 
with A., bringing some property of his (B.’s) own into 
the security ; then in such a case, if C. lends a further 
sum to A., C. cannot in general as against B. tack this 


(e) y. SmUk^ 13 Apfw Oa. 58A 

) WiSUoMM T. Ohoi, 13 597* 
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further advance to the first mortgage debt, because B* 
has in this case not merely a right on payment of the 
first mortgage debt to the delivery up of tlie security, 
but has an actual right or equity of redemption (r) ; 
and the consequences of tliis distinction are very 
curious, because in the latter case, if 31 redeems C. his 
first mortgage, then C. will be liable to redeem B. what 
he has paid ; and in effect, therefore, when is n co« 
mortgagor, C.’s making tlie further advance operates to 
discharge B. altogether from the suretyshi]j 


It appears that a prior mortgagee having a l^ond 
debt, whether prior or subsequent to his mortgage (y), uckwi,- 
cannot tack it against any intervening incumbrancer 
by mortgage, or even against an intervenin'^^ judgment 
or bond creditor (z), or even against the mortgagor of debtor,— 
himself (a), or as against a purchaser of the equity of voluntwrt. 
redemption ; but only as against the heir (J )) ; or as 
against the beneficial devisee (r) ; and this for the sole 
purpose of preventing circuity of action (tf). And 
since 3 & 4 Will. IV. c. 104, it seems a simple con- 
tract debt may be tacked against tlie heir or devisee 
where there is not a devise for payment of debts (<?). 

In other words, the bond debt or any other unsecured 
debt cannot be tacked at all during the life of the 
mortgagor, but only after his death upon an administia- 
tion of his assets, when of course it will be preferred 
to the heir or beneficial devisee (/) But, semUe^ in 


(r) Bowher v. Bull, I Sim. N. S. 29; and stse Noyt$ v. PaU^k, 32 

lx) Consider Mutual Lift r. Longley, 32 Ch. 4^0 ; 

Luck, L. U. 4 Eq. 537 ; nnd Kinnai^ v, 7 *rolhpe, 39 Cb. Div. 636. 

{y) Windham v, Jenningt, 2 Cb. Hep. 247* 

(2) Lowthian v. Jfasel, 3 Bro. O. C. 162. 

(а) Jontt V. Smith, 2 Ves. 376. 

(б) ShuttUworth v. Laycoek, i Vem. 245- _ «««* 

(e) ChaUu V. Oubont, I Eq. C». Ab. 325 ; Du Vtgur r. Lee, 2 H«., 

Seame v. Donee, 3 Atk. 630 j Coote, 39«-393 ! 

Frertf 9 Ch. !>»▼. 5^* 

(e) Coote, 402 } ftp* 723‘'7*5» 755* , , . r n JUi m • 

(f \ In re HastlfoaCe BetaU, Chaundet^e datm, I*. B. »3 3*7 » 

aaiiee In re Orvton, CAriititon r, BUam, 36 Ch. » 3 - 
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the bankruptcy of the mortgagor, the ** mutual dealings” 
or ** mutual credit ” clause might introduce tacking in 
such cases (g). 

Ttokinpbo- By 3/ & 38 Vict. c. 78, s. 7, the doctrine of tack- 
v^*S)riind iDg was abolished as regards estates and interests 
created after the 7th August 1874, but by the Land 
•fcorJd by Land Transfer Act, 1875 (h\ which came into operation 
1875. * on the ist January 1876, it is enacted as follows: — 

‘*The seventh section of the Vendor and Purchaser 
“Act, 1874, is hereby repealed, as from the date at 
“ which it came into operation, except as to anything 
“ duly done thereunder before the commencement of 
“this Act.** 

Tacking, non* It seems to follow from the provisions of the York- 
underYork- 3 hire Pvegistries Act, 1884 (i), that, as regards all 
fhitcUegift* Yorkshire, the doctrine of tacking is wholly 

1884. abolished, it having been provided by that Act for the 

registration of all mortgages whatever, wdiether legal 
or equitable ; and if equitable and by deposit, then 
whether with or without an accompanying written 
memorandum ; and the Act enacts that as between 
the successive mortgages, the date of registration shall 
determine the order of priority, excepting in cases of 
actual fraud. As regards a duly registered mortgage 
which provides for further advances, it is not clear 
how the rule in Molt v. Hojykinson {Ic) would be applied ; 
but the tendency of tlie court would most probably 
be against allowing the further advance to be tacked, 
unless a memorandum thereof w^as registered before the 
subsequent mortgage was registered (/). 

I Co. T, iS Q. B. D. 459. 

(A) 38 h 39 Viet. c. 87. 

(i) 47 k 48 V'ict. e. 5]^ amended by 48 Viet c. 4, and 48 k 49 Viet. 
0. 2a See the chapter on the Moxime of Equity, pp. 32, 33, $upin ; 
end conaider Cffdland v. PoUtr, L. R. 10 Ch. Ap|k 8. 

(A) Supra. 

OmIoiuI PiMtrt L. R. 10 Ch. App. 8 . 
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The right of priority may be lost by fraud « If a 
man by the suppression of the truth whicii he was 
‘•bound to communicate, or by the suggestion of 
“ falsehood, be the cause of prejudice to another who 
“had a right to a full and correct representation of 
“ the fact, it is certainly agreeable to the dictates of 
“good conscience that his claim should be postponed 
“ to that of the person whose confidence was induced 
“by his representation ” (m\ 


A mortgagee may also lose his ])riority by liis own PnoHty 
negligence. Thus A., a mortgagee of leasehold pro- 
perty, lent the lease to the mortgagor for the }»urpose 
of obtaining a further advance upon it, but at the same tiun. 
time told the mortgagor to inform the person of whom 
he proposed to obtain the money that A. had a prior 
charge. The mortgagor deposited the lease with his 
bankers without informing them of A.’s mortgage. 

On a bill for foreclosure by A., it was lield that, as 
A. by his negligence had put it into the mortgagor's 
power to commit a fraud, his security must be post- 
poned to that of the bankers (n). And observe, that 
there was a positive act here on A.'s part conducin; 
directly to his own postponement (o). 




But a legal mortgagee will not be postponed to a 
subsequent equitable mortgagee, merely because the 
latter has been deceived through the fraud of the ^rt* 
mortgagor, notwithstanding that some carelessness on 
the part of the legal mortgagee may have conduced 
to such fraud. Therefore, in Manners v. Mew ( where 


(m) I Foublanqjie on Eq. 64 ; Coot«, 415. 

(n) Briggt v. JoneM, L. K. JO Eq. 92 ; and sea KeaU v. PhiUipit iS 

Ch, Div. 560 ; Llogd^t Bank v, Jone», 29 Ch. Div. 221 ; AtUional 
Provincial Bank v. Jackcon, 33 CHi. Div. l. . 

(0) See Shropihire i^nion Bail. r. Reg,, L. K. 7 Ho. L<». 496; Inwn 
Baf%k r. Kent, 39 Ch, Div. 23S ; and distinguish Farrand v. T ^kikirt 

JBank^ 40 Cb. Div. 182. m « 

(p) ^ Cb. Div. 725 ; and see HewiU v, Looeemort, 9 llsre, 45a 
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a legal mortgagee had asked for the deeds, which the 
mortgagor who was his solicitor made excuses for not 
giving to him, and the mortgagor afterwards deposited 
the deeds with another mortgagee as security for money 
advanced without notice of the legal mortgage, the 
court held that the legal mortgagee had not been guilty 
of fraud, or of negligence amounting to fraud, and 
therefore could not be postponed to the equitable 
mortgagee by deposit by reason of any negligence 
short of that. And again, in Northern Counties Fire 
Insurance v. Whipp (</), where C., the manager of the 
company, executed a legal mortgage to the company of 
his own freehold estate and handed over the title-deeds 
to the company ; and the deeds were placed in a safe 
of the company, the duplicate key of which was 
intrusted to C. as manager ; and C. some time after- 
wards took out of the safe the deeds (except his own 
mortgage) and handed them to the defendant, to whom 
at the same time he executed a mortgage for money 
then advanced by the defendant without notice of the 
company’s prior mortgage, the court held that the 
mortgage to the company retained its priority over the 
defendant’s mortgage; for the court (it was stated) 
will not postpone a legal mortgagee to a subsequent 
equitable mortgagee on the ground of any mere care- 
lessness or want of prudence on the part of the legal 
mortgagee, but only where the legal mortgagee has 
connived at the mortgagor’s fraud, or has employed 
him as his agent to raise the subsequent loan, and the 
mortgagor as such agent has been guilty of the fraud 
or misconduct which has led to the subsequent ad- 
vance. 


MfUgenoe, 


A solicitor is usually liable as for negligence in not 


(9) s6 Ch. Dlr« 482; ft&d tM /n r« Vemon iSwmt 4 : 32 C 3 l 

Div. 



MOfiiTaAGES. 



discovering a mesne mortgage ; and the measure of 
damages is the amount of the incumbrance (r). 


As a general rule, and as regards all mortgages Ct>tt»oUaAtion 
made prior to the ist January 18S2, but not, in MarigS^Jr^ 
general, mortgages made after that date, boih in suits " 
for foreclosure and in suits for redeniution, the mort- ^^**'*‘ 
gagor cannot redeem one mortgage without redoenuug h<»ld«onIiU 
all other mortgages which the mortgagee holds upon *^*'‘^**®*'^^* 
any part of his property ; for these the mortgagee lias 
a right to consolidate together (i»). And this rule is 
applicable as well as to mortgages of realty (/) as to 
mortgages of i>ersonalty (u), and holds good against a 
purchaser for value of the equity of redemption, and 
also against a subsequent mortgagee thereof, although 
eacli is without notice of the other mortgages (r). But 
there is no consolidation, where there is no default in 
payment of the mortgage money (x) ; and there is no 
consolidation where one of the mortgages has ceased 
to exist (^). 


The doctrine of consolidation depends upon a prin- 
ciple altogether diflerent from that upon which tacking from ucklng. 
depends. Because in tacking, the right is to throw 
together several debts lent on the same estate, and to 
do so under the priority and protection afforded by 
the legal estate ; but in consolidation, tlie right is to 
throw together on one estate several debts lent on 


(r) WhUanan v. Uawkir^f 4 C. P. Div. 13 ; In re JJarujar't TrutUy 
41 Ch. Div. 178 ; aud disting’. Dooby v. WatBon^ 39 Ch, Div, 178. 

(•) 8dhy V. Pimfre^ l J. A H. 336 ; 9 W. K. 583 ; PkilUpi v. GiU- 
UridgCi 4 De G. Jk Jo. 531 ; Ta9$d v, 2 Do O. <k Jo. 713-7*^1 

expU^ed in MUIb ▼. Jenningi, 13 Ch. Div, 639, and overruled iu Jen- 
nings V. Jordan^ 6 App. C*. 698. 

(f) Nete V. PenneUt 1 1 W. R, 986. 

(«•) Waits V. iSymetf I D« Q. M. A O. 240 ; Tweedale v. TwttdaU^ 23 
Beav. 341 ; but eee Ckerwcrth v. ATunf, 5 C. P. Div. 266. 

(e) Beevor v. iMckf 11 , 4 Kq, 537, explained in Baker v, Orajft 
JL R. t Cb. Div. 491. 

{9) Casnmins v. PUtdser^ 14 Gb. Div. 699. 

tp) In ft SaggeU^exparU IfiUiamSf 16 Ch. Div. 1 17 ; In re Ottgson, 
Ckrts$imn v. Main, 36 Cb. Div. 223. 
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different estates, and to do so withotU reference to any 
priority or protection afforded by the legal estate^ but 
solely upon the equitable maxim that he who seeks 
equity must do equity. Further, not only is getting 
in the legal estate not necessary as a preliminary to 
consolidation as it is to tacking, but even notice at the 
time of lending the mortgage money on the second 
estate, which would be fatal to any subsequent right 
of tacking, is wholly immaterial as regards the right 
of consolidation (z). However, to the doctrine of con- 
solidation the case of Baker v. Gray (a) has put a 
very desirable limit, Hall, V.C., having in that case 
pointed out that “ there had been no case decided on 
^*the principle of consolidation in favour of a mort- 
“ g^^o^e whose mortgage was non^cxisting at the time 
** when the second mortgage (or subsequent purchase) 
** was made ; and this decision of the Vice-Chancellor 
has been in its principle affirmed in Mills v. Jennmgs 
{h\ and in Jennings v. Jordan (r), and in Harter v. 
Colman {d). 

Also now under the Conveyancing Act, 1881 (44 
. & 45 Viet. c. 41), s. 17, as regards mortgages which 
are (or one of which is) made after the ist January 
1882, unless the effect of the Act is expressly excluded 
or varied, a mortgagor seeking to redeem any one 
mortgage is entitled to do so, without paying any 
money due under any separate mortgage, made by him 
or by any person through whom he claims, on property 
other than that comprised in the mortgage which he 
seeks to redeem; and the costs and charges of the 
mortgagee, which he is entitled to charge against the 


(f) FUber on Mortgages, ad ed., pp. 678, 679; end tee Bird v. 
Ifeiin, 33 Ch, Div. 215. 

(а) I Ch. Div. 491 ; Ora^mally* Janmm^ 11 Ch. Div. i. 

(б) 13 Cb. Div. 639, 

\c) 6 App. C*. 698, disapproviog Ta»$dl v. SmiUk^ 2 De G. A Jo. 713. 
(d) 19 Ob. Div. 630, f<^o«ring IFAtte v. /ftAoere, 3 You. and OoL 
£zcb. 597, and diaiinguisbing Fij^ v. Fad^ 2 Da O. A Jo. 61 !• 
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property in mortgage, will not be consolidated excepting 
BO far as the principal and interest may be consoli- 
dated (e ) ; and for the construction of this section, the 
word ** mortgagor includes any person from time to 
time deriving title under the original mortgagor, or 
entitled to redeem a mortgage according to his estate, 
interest, or right in the mortgaged property. 

But consolidation being applicable (where still appli- Ton* 
cable) to two or more distinct mortgages Tiiade uj>on from”Sroor* 
two or more distinct properties by two or more distinct 
transactions and for two or more distinct loans, it is <>»« 

a wholly diflerent case where two or more distinct 
properties are included in one mortgage and for one 
advance; and the Conveyancing Act, 1881, s. 17, 
has no application to this latter case. Therefore, when 
(/) real and personal estates were mortgaged together, 
and the mortgagor died leaving a will of personalty 
but intestate as to real estate ; and the mortgagee 
entered into possession ; and the executrix of the 
mortgagor claimed to redeem the W’hole of the mort- No 
gaged property, and the mortgagee resisted her claim, Lf lme only of 
and insisted that her only right was to redeem the 
personal estate in mortgage on payment of a i)roi)or- 
tioual part of the mortgage debt, — The Court held that 
the executrix, as owner of the equity of redemption of 
the personal estate, could not insist on redeeming that 
estate separately, and therefore could not be compelled 
to redeem it separately, her right (and her duty) being 
to redeem the whole, subject to the equities of the 
other persons interested ; and the court therefore made 
a decree for the usual accounts, as against a mortgagee 
in possession, and directed that on payment of what 
was found due the mortgagee should re-con vey the real 
‘ estate and assign the personal estate to the plaintiff 

(e) Ik Cauz r. Skipper, 31 Cb. Dit. 635, ovenruliog (00 tbif point) 

(Xapkem t. Andretti, 27 Ch. Dit. 679. 

{/) BiaU T. Reward, 32 Cb. Dit. 430, 

2 B 
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(tbe executrix), subject to such equity of redemption 
as might be subsisting therein in any other person or 
persons. 

Equity having determined that the mortgage debt 
being merely money secured on land, the mortgagor, 
notwithstanding his breach of condition, and the con- 
sequent forfeiture at law of his estate, shall be re- 
lievable on payment of principal, interest, and costs 
(including his costs, charges, and expenses properly 
incurred) (#/), and that the mortgagee in possession 
shall be accountable for the rents and profits ; it became, 
on the other hand, just that the mortgagee should not 
be subject to a perpetual account, nor be converted into 
a perpetual bailiff, but that after a fair and reasonable 
time given to the mortgagor to discharge the debt, he 
should lose his equity, or, in other words, be foreclosed 
his right of redemption (h\ 

All intermediate mortgagee is entitled therefore to 
commence an action of foreclosure against the mort- 
gagor, and all mortgagees subsequent to himself (i ) ; 
and in his action he usually offers to redeem any 
mortgagees prior to himself whom he makes parties to 
the action ; but this remedy is of course only available 
after the mortgagor is in default, and the default must 
be complete (k)] the judgment for foreclosure may 
also go on and give the mortgagee possession of the 
mortgaged hereditaments ( 1 ), When the mortgagor is 
a bankrupt, this remedy might occasionally, at the 
mortgagee’s option, be obtained in the Ck>urt of Bank- 
ruptcy under section 72 of the Bankruptcy Act, 1869, 
and now under section 102 of the l^nkruptcy Act, 

{§) BoUn^ibrche v. Bimde, 25 Oh. Dir. 79$ ; N, P. Bank pf En^amd 
r. Earnest 31 Cb. Div. 582 ; «iNi tee Oratur t. DowuU^ 31 Ch. Dir. 67. 

{K) ifeaUT. PugK 6 Q. H D. 34. 

(i) a S|k 674. Sm Ortentmgk ▼. LUtUr^ 15 Ch. Dir. 93. 

(4) Jfoor« T. Sketleg, 8 App. Ch. 285. 

{ 1 ) KtWk 39 Cb. £)iv. 45a. 
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1883, but the mortgagee cannot be restrained if he 
chooses to proceed in the Chancery Division (w). A 
foreclosure action cannot be broii;;ht but within twelve 
years next after the right to bring such action first 
accrued, or within twelve years after the last written 
acknowledgment or after the last payment of an}" part 
of the principal money or interest (//). In case the 
mortgagor’s estate is vested in an infant at the date 
of the judgment for foreclosure, it is still usual to give 
• the infant a day to show cause against the judgment (e) ; 
but when it is manifest that a decree absolute will Ije 
more beneficial for the infant, the dav to sliow cause 
.will be dispensed with (j)). The mortgagor may, sctnble, 
insist upon tlie usual accounts being taken, although 
the taking thereof might in any particular case l>e 
vexatious (q). Should the jdaintift* in a suit for 
redemption fail to redeem, his action will be dismissed 
with costs (r). The remedy of a debenture-holder is 
usually the appointment of a receiver (s). 

A mort^aizee being since the Judicature Acts entitled Judsjaaat for 

00 o lOKwCNIlir# 

to combine in one action his right to foreclosure with and p«r»oii«il 
his right to judgment on the mortgagor’s covenant or tbe^o^ 
bond for payment of the debt (0, the form of judgment 
in such a case is as follows : — Firstly, if the amount of 
the mortgage debt is either proved, admitted, or agreed 


(m) Ez FUteher^ in re liart^ 9 Cli. Div. 381 ; lo Ch. Div. 610 ; 
Ex parte Hiret^ in re WTiirley, 1 1 Ch. Dir. 278 ; and pae In re J ordan, 
ex parte Sjfmmorts^ 14 Cb. Div. 693. 

(n) 3 A 4 Will. IV. c. 27, M. 24, 28 ; 7 & 8 Will. I V. aud i Viet- c. 
28 ; Coote, 449. And see the Beal Property Limitation Act, 1874 ; 
and Hugdl v. WiUcinirm^ 38 Gh. Diy. 480 ; and p. 359 ) mpra. 

(0) MeUor v. PorUr^ 25 Cb. Dir. 158. 

(JP) w, de 8 , Banking Co, t. George^ 24 Cb. Dit. 707* 

{q) Taylor t. Moetyn, 25 Ch. Dir. 4& But see JIop Warehomet w. 
Land Financiered 34 Ch. Dir. 195. 

(r) HalUt r. /'icrxr, 31 Ch. Dir. 312, foUowing Pdly r. WmJxr, 7 

Harr, 351. ^ 

(«) Jn re Heme Bay Co,, 10 Ch. Dir. 43 ; TUUt r. iVi^, 25 Ch. 
Dir, 238 ; and eae Blake r. Herte, Waterworks Co., 41 Cb. Dir. 399. 

(f) J^rrer r. Lazy ffarOand dr Cb., 31 Ch. Dir. 42 ; Bisset r. 

32 Ch. Dir. 63s ; and aee Blake r. Harvey, 29 Ch. Dtv. 827. 
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at the trial or hearing, the judgment is that the plain- 
tiff do recover against the defendant the debt, and also 
so much of his taxed costs of this action as would have 
been incurred if it had been an action brought for 
payment only ; secondly, if the amount of the mort- 
gage debt is not proved, admitted, or agreed at the trial 
or hearing, the judgment is that an account be taken 
of what is due to the plaintiff for principal and interest 
under the covenant to pay, and that the plaintiff do 
recover against the defendant the amount which shall 
be certified to be due to him on taking the said account, 
and also so much of his taxed costs of this action as 
would have been incurred if it had been brought for 
payment only ; and thirdly, whether the amount of the 
mortgage debt is or is not proved, admitted, or agreed 
at the trial or hearing, the judgment jiroceeds to direct 
an account of what is due to the plaintiff under and 
by virtue of his mortgage security and for his taxed 
costs of this action, and in taking such account what 
(if anything) the plaintiff shall have received from the 
defendant under the aforesaid personal judgment is to 
be deducted, and the balance due to the plaintiff is 
to be certified. The defendant is usually allowed one 
month for payment under the personal judgment (u). 
If the mortgagee is in possession by himself or by a 
receiver at the date of the foreclosure judgment, the 
account directed to be taken will extend to rents 
received by him and to just allowances for outlay or 
expenditure on the mortgaged property ; and if any 
rents are received after the certificate of the amount 
due, and hr/ore the day fixed for redemption (but not 
after tlmt day), a new day for redemption must be 
fixed, and a new account taken of what is due (r). 


(ii) Farrert Ctue, aupra ; Hunter ▼. MyaU, 28 Ch. Div. 181, modi- 
fying Qrundy t. t^rior, 2 Seton, p, 1036. 

(•) S«6 J^ner Fuet ▼. Netdke^ 31 Cb. Div. 500 ; 32 Ch, Div. 582 ; 
iToore v. SU^phmt, 32 Cb. Div. 194 ; CUman v. JLUweUyn, 34 Cb. Div. 
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Before the statute 15 & i6 Viet c. 86, courts of (6.) 
equity, except in a few cases, refused to decree a sah 
against the will of the mortgai^or: but under thatV 
statute, sect. 48, the Court of Chancery was enabled to <»r<ieror 
direct a sale of mortgaged property instead of a fore- ' * 

closure, but the order for a sale was not to be mode on 
an interlocutory application (/•). However, the section 
in question has now been repealed by t)ie Convoyanciiig 
Act, 1881, and the like provisions liavo been enacted 
in section 25 of tlie last-mentioned Act, and the sole 
may be directed on such terms as the court thinks fit, 
and without previously determining the priorities of 
incumbrancers, and even upon an interlocutory applica- 
tion (//). Also, under the same section of tlie last-men- 
tioned Act, the court has jurisdiction to order the sale of 
the mortgaged property, and whether in a foreclosure or 
in a redemption action, at any time before the action is 
concluded by foreclosure absolute 

A power of sale, even before these Acts, was usually Or (a.) Under 
inserted in mortgage deeds, giving the mortgagee |n7be mrJt-* 
authority to sell the premises ; and the concurrence of 
the mortgagor in the sale is not necessary to perfect 
the title of the purchaser (a). The mortgagee having 
sold, is at liberty to retain to himself principal, interest, 
and costs ; and having done this, the surplus, if any, 
must be paid over to the person or persons who (but 
for the sale) would have been entitled to redeem ; and 
of such surplus the selling mortgagee is a trustee (^>), 
and will have to pay interest on such surplus at the 
rate of 4 per cent, from the date of the completion of 
the sale (c); but he is not otherwise a trustee in the 

(x) London and County Banking Co. v. Bover, 1 1 Cb. Dir. 204. 

(y) Wooley r. Colman, 21 Cb. iJiT. 169. 

(<) Bank of London v. Ingram^ 20 Cb. Dir. 465. 

(а) Cordtr v. Morgan^ s8 V**. 344 ; Newman r. Sdftt 33 Be»Y. 522. 

(б) Weei London Commereial Bant t. Bdianee Building SoeiHyt ^7 

Ch. DIy. 187 ; 29 Ch. Div. 954. 

(c) Ckewieo t. Jonee^ 35 Cii. Div. 544. 
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general case as regards his exercise of the power of 
sale (d). But if notice to the mortgagor is required 
to be given before exercising the power of sale, the 
mortgagee who should sell without giving such notice 
would be liable in damages to the moitgagor or to his 
assign of the equity of redemption (e), even although 
by the express language of the power a bond fide 
purchaser from the selling mortgagee would not be 
affected by such notice not having been given, or in 
general by any other default in the selling mortgagee (/). 
But if the purchaser has express notice that the selling 
mortgagee has not given the required notice to the 
mortgagor, the purchase would not in such a case be 
safe (g) ; and the purchaser should also be particularly 
cautious in the case of mortgages made by a client to 
his or her own solicitor; for in such a case, the 
mortgagee is under a duty to his client to protect him 
or her (h). 




Or(3.)Und«r Also, Under the Statute 23 & 24 Viet. c. 145, s. ii, 
JlowSr^firf. repealed and re-enacted by the Conveyancing Act, 

^ power of sale, unless 
Ao^xWx, M. expressly excluded by the mortgage deed, has been 
rendered incident to every mortgage or charge by 
deed affecting any hereditaments of any tenure. This 
power, however, is not to be exercised unless and 
until either (i.) Notice requiring payment of the 
mortgage money has been given and been followed 
by three months* default ; or (2.) Interest is in 
arrear for two months after becoming due; or (3.) 
There has been a breach of some provision (other 


ITrtni^r t. Jacoby 20 Ch. Dir, 220 ; Hill v. Kirkwood, 28 W. R. 
358 ; ffiekoon ▼, Harlot 23 Ch. Div. 690, 

(e) HooUy, Smithy 17 Ch. Dir. 434. 

(/) Didwr r. Ayfferttein, 3 Ch. Dir. 60a 
(p) Shlwjni r. Owr^, 38 Ch. Dir. 273. 

(A) Coekbiwm r. Mwwdo, 16 Ch. Dir. 393 ; 18 Ch. Dir. 449 ; Madood 
T. /own, 24 Ch. Dir. 289 ; «ad dittiagaiidi PooUffo Tfudee r. WActAom, 
33Ch. Dir, tii. 
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tbfln the covenant to repay) contained in the niort^ 
gage deed or in the Act Also, under the same Act, 
the mortgagee may appoint a receiver of the rents and 
profits of the mortgaged property, and the mortgage 
deed occasionally contains an express power to make 
such an appointment (2). 


Where mortgaged property is taken by compulsory Coiup«i)MUoti, 
purchase, the compensation-moneys go to the mort- i^y 
gagee, including the proportion paid for good-will (if 
any) attaching to the premises {/). 


Where the mortgage deed contains an attornment 
clause, the mortgagee may also (like a landlord for his ^ 
rent) distrain upon the mortgaged premises (the dia-i‘ 
trainable aiticles thereon, whether belonging to the 
mortgagor or to any third person) (/) for the arrears 
of his interest, and sometimes even for a large part 
of the principal money lent, provided the attornment 
clause is not fraudulent (m). But such attornment 
clause must, in general, be i^egistered as a bill of 
sale 


If a debt be secured by the mortgage of real estate, 
and also collaterally by covenant or by bond, the HoTiriiji raM- 
mortgagee may pursue all his remedies at the same rootijr!* 
time (o ) ; but it does not follow that whatever the 
mortgagee can add to his principal moneys as against 


(i) Hawket v. Holland^ W. N. l88i, p, 128 ; TUUit ?. iV'ucon, 2$ Ch. 
Div. 238 ; and Maton r. We»U^y^ 32 Ch. Div. 206. 

( 1 ;) PiU V. PiUf ex parte LamhUmt 3 Ob. Div. 36. 

(/) Keardey v. PhtlUpe, 11 Q. B. D. 621. 

{m) Ex parte WiUianut^ 7 Ch. Div. 138 ; In rt Stoelion Iron Purtutft 
Co^ 10 Ch. Div. 335 ; Ex parte Jaekeon, in re Bowe, 14 Cb. Div« 7^5 » 
Ex parte PunntU in re KiUhin^ l6 Cb. Dir. 226 ; and tee Ex parte 
Ithencood^ in re Knight, 22 Ch. Div. 3S4 ; Stanley v. Qrwndy, 22 Cb. 
IHv. 478. 

(«) In rt WUlie, ex parte Kennedy, 21 Q. R D. 384, dUapproving 
Hell T. Contort, 18 Q. B. D. II. 

<o) Loddkart v. Hardy, 9 B«av. 349 ; Marthall ▼. Skrewdmry, R R. 
10 Cb. App. 250 ; and aee Farrtr v. Lacy SarlUmd it Co., 25 Cb, Div. 
636 ; 31 Cb. Div. 42. 
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the land, e,g,, his costs, charges, and expenses properly 
incurred, he can also sue for as a debt in an action of debt 
or of covenant (^). If the mortgagee obtain full pay- 
ment on the bond or covenant, the mortgagor is by the 
fact oi payment entitled to a re-conveyance of the estate, 
and foreclosure is rendered unnecessary. But if the 
mortgagee obtains only part payment on the bond or 
on the covenant, he may institute or go on with his 
foreclosure action, and giving credit in account for what 
he has received on the bond or covenant, he may fore- 
close for nonpayment of the remainder. 

On the other hand, if the mortgagee obtains a fore- 
closure first, and alleges that the value of the estate 
is not sufficient to satisfy the debt, he is not absolutely 
precluded from suing on the bond or covenant ; but it 
is held that by doing so he gives to the mortgagor 
a renewed right to redeem the estate and get it back, 
Opening the oT, in Other words, he thereby opens the foreclosure; 

and consequently upon the commencement of an 
action against the mortgagor on the bond after fore- 
closure, the mortgagor may commence an action, or 
even, semUCt counter-claim for redemption, and upon 
payment of the whole debt secured by the mortgage, 
he is entitled to have the estate back again and the 
securities given up. After foreclosure, therefore, the 
court will not restrain the mortgagee from suing on 
the bond, provided he retains the mortgaged estate in 
his potveTy ready to be redeemed in case the mortgagor 
should think fit to relieve himself of the foreclosure (q ) ; 
but if, on the other hand, the mortgagee has so dealt 
with the mortgaged estate as to be unable to restore 
it to the mortgagor on full payment (r), the court 
will prevent his suing at law on the bond or covenant 


(p) parte Fewenfft, in re Sneyd, 2$ Ch. Djy. 338. 
<f> a8p.68a. 

(r) LoMart T. Jffardp, 9 Emit. 349. 
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to receive the residue of the mortgage money (s). 

A foreclosure decree is almost always liable to be 
opened, even after a long interval of time and inter- 
mediate dealings with the property ; in other words, a 
mortgagor may (for good cause shown) redeem even 
after foreclosure absolute, but only upon terms of the 
strictest equity (<). Also, a mortgagee by receiving 
any rents of the mortgaged premises subsequently to 
the judgment (not being yet absolute) for foreclosure, 
and before the day fixed for redemption, but not offer 
that day, is said to thereby open the foreclosure, and 
to give the mortgagor a further right of redemption (u). 

The ori<^inal mortj^acjor remains liable to the original Mortgagor*^ 
® ° ® j » , cuiitiDuing 

mortgagee on the covenant to pay the mortgage debt ; liauiity wu 

and this is so even after the mortgagor has conveyed ^ 

away the mortgaged hereditaments to a purchaser ; 

and such purchaser is not liable to the mortgagee on 

such covenant, although he may be (and usually is) 

liable to the mortgagor on his covenant with him to 

pay same and to indemnify the mortgagor therefrom. 

And in such a case, if the purchaser should make a 

second mortgage on the estate, and the first mortgagee 

should thereafter sue the original mortgagor, the latter 

on payment of the original mortgage debt will be 

entitled to a reconveyance of the mortgaged heredita- |,urchaier, 

ments, and will in that way obtain a security on the 

mortgaged hereditaments in aid of the purchaser s mortuagw. 

covenant of indemnity, and will in fact acquire all 

the rights of the first mortgagee (t?). 

There is a class of cases in which the question 
been, whether it is intended by the parties making the /Jiowi 


(i) Palmer t. Uendrie, 27 Bear. 349 ; and nee Ptarct t. Moms, 
L. K. S Ch. App. 277 ; Teevan ▼. Smith, 20 Ch. Div, 724. 

(0 CamfbeU v. ffdf/land, 7 Ch. Dir. ^ 

(«) Wduter r. PaUeton, 25 Ch, Dir. 626 j Cdman r. LUwmjfn, 54 

Ch. Dir. 143. 

(*) Smfuird t . Tnlh^ 39 Ch. Dir. 636. 
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limiUii<mt of mortgage that the equity of redemption shall be limited 
t^odglnal jjj ^ manner different from the uses subsisting in the 
estate prior to the mortgage, or shall result to the 
same uses. These questions have generally arisen in 
mortgages by husband and wife of the wife's estate; 
and the principle of equity in such cases is, that if 
money be borrowed by the husband and wife upon the 
security of the wife’s estate, although the equity of 
riSRi to redemption is by the mortgage deed reserved to the 
u o? husband and his heirs, or to the husband and wife and 
hwetute; heirs, yet there shall be a resulting trust for the 

benefit of the wife and her heirs, and that the wife or 
her heir shall redeem, and not the heir of the husband, 
her estate being in equity deemed only a security for 
■ his debt {x ) : at the same time, the intention to alter 
the previous title may, iu particular cases, be mani- 
fested by the language of the proviso itself, and there 
is no necessity for an express declaration or recital to 
that effect (</). But in any case, the terms of the 
proviso for re-conveyance should be literally complied 
with, whether a irmlting trust may or may not there- 
upon arise ; and there is great danger in the mortgagee 
re-conveying otherwise than according to the express 
terms of the proviso 


manifettatl. 


rroviao for 
redtmption 
to be etriotly 
punued. 


(x) J/mUingdoH v, JiwUifujdon, 2 L. C, 1032 ; Jaekion v. Parker^ 
Arab, 687 ; Jackton v. Inne\ i Bligh. 104 ; Meek v. Chamberlain^ 8 Q. 
H. Div. 31 ; HAttorecui v. !SmUl^ 3 De Q. M. k G, 727 ; Plofdey ▼. 
Felton^ 14 App. Ca. 61 ; and diatin^iah tbe case of Dawson v. Dank of 
Whitehaven^ 6 Ch. Div. 218, wbi<ra was a cose of husband and wife 
raortgaging the husband's estate, the wife being a concurring party 
in order to release her dower therein, 

(y) Mkinson v. Smithy 3 De Q. A Jo. 186-192 ; Janet v. Daviet^ 8 Cb, 
Div. 20|. 

(r) Magnus v. Queensland National Dank, 37 C?b, Div. 466. . 
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CHAPTER XVII. 

OF EQUITABLE MORTGAGES OF REALTY BY DEPOSIT 

OF TITLE-DEEDS. 

The Statute of Frauds (a) enacts that “ no action shall sutut^ of 
** be brought upon any contract or sale of lands, tene- 
“ments, or hereditaments, or any interest in or coa- 
“ cerning them, unless the agreement upon which such 
action shall be brought, or some memorandum or note 
“ thereof, be in writing, and signed by the party to be 
charged therewith, or some other ]>erson thereunto 
“by him lawfully authorised/' Notwithstanding this 
statute, it is now decided (b) that if the title-deeds of i)cy>o»ii of 
an estate are, without even verbal communication, de- 
posited by a debtor in the hands of his creditor, or of 
some third person on his behalf (r), such deposit is of not 
itself evidence of an agreement executed for a mortgage 
of the estate (d\ of which agreement the creditor may 
avail himself as of an agreement in writing for that 
purpose ; for he may file his bill for the completion of 
the security by a legal conveyance from his debtor, who 
will not be allowed to plead the Statute of Frauds (e)» 

In Keys v. Williams (/), Lord Abinger said : “ The 
“ doctrine of equitable mortgages has been said to l>e , 

" an invasion of the Statute of Frauds. . . . But a court 


(а) 29 Car. IL c. 3, «. 4. 

(б) Rui»d T. Ruud^ 2 L. C, 726. 

(c) Ex parte Cominff, 9 V«j8. 115. 

(cf) Ex parte Wri^kt^ 19 Yea, 258. 

{e) Price t. Bury, 2 Drew. 42 ; Ferris v, MvUins, 2 Sm* k 
E» parte Moss, 3 De O. k Sm. 599. 

(/) 3 Y. ffc a Exch. C*. 55, 61. 
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of law could not assist such a party to recover back his 
‘ title-deeds by an action of trover ; the answer to such 
** an action being, that the title-deeds were pledged for 
** a sum of money, and that till the money is repaid the 
party lias no right to them. So, if the party came 
“ into equity for relief, he would be told that before he 
‘'sought equity he must do equity by repaying the 
“ money in consideration for which the deeds had been 
“ lodged in the other party's hands.” 


i» •ither : 

(a.) Foreclo- 
sure; or 
(6.) Self, — end 
in either caee, 
only under 
«n order of 
the court. 


It appears to be now finally settled that a mortgagee 
deposit is entitled to the remedy by foreclosure (g ) ; 
but, of course, he is also entitled to a sale (//), whether 
there is or is not a written memorandum accompanying 
the dtqwsit (i) ; but the sale will not in general be 
allowed immediately after the certificate showing the 
amount of what is due, for one month after certi- 
ficate will in general bo given (/j), and even a i>eriod 
of three months after certificate will be occasionally 
given (7). The form of a foreclosure judgment in the 
case of equitable mortgages will be found in Lees v. 
FisJur (m), and the form of the order for a sale in the 
like case will be found in Waih v. Wilsan (?t). And 
it may be here mentioned, that after foreclosure 
absolute, wliether in the case of a legal or in the case 
of an etpiitablo mortgage, the mortgagee was not 
entitled (without first recovering in a distinct action 
of ejectment) to issue a writ of possession (o); but 
when the judgment contained an order to convey, he 


Price T, Puri/, L. IL i6 Eq. 153 n. ; Jame$ v. ibid, ; and 

Mia Mar$haU v. i^reu^bury, L. R. 10 Ch. App. 250; Backhouu t. 
Vharitot^ 8 Cb. Div. 444. 

(A) York [/niori Pankiny Cb. v. Ariley, 1 1 Cb. Div. 205. 

(♦) OUUtam V. Stringer, W. N. 1884, p. 235, 

(A) ITWc V, Wdoon, 22 Cb, Div. 235 ; Farrtr v. Leuy ffardand dt 
Cb., 31 Cb. Div. 42. 

(t) Green ▼. Pigge, W. N. 1885, p. 128. 

(m) 22 Ch, Div. 283. 

(•) 23 Ch, Div. 235. 

(o) X«e« V. FuA«r, 22 Cb. Div. 283. ' 
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might have enforced that order in the same action in 
the usual way (}>), However, now, under Order xviii. 
rule 2 (December 1885), a plaintiff in any action for 
foreclosure or redemption (which action also may now, 
under Order Iv. rule 5? bo commenced by originating 
summons) may claim and obtain an order against the 
defendant for delivery of the possession on or after 
the order absolute for foreclosure or redemption ; and 
when the plaintiff in a redemption action fails to 
redeem, and is accordingly foreclosed, the defendant 
in whose favour the foreclosure has taken place may 
on motion or summons in the action obtain an order 
for delivery of the possession of the mortgaged pro- 
perty (<y). 

In jRussvl V. (r) it was decided that the deeds 

were a security for the sum advanced at the time of 
the deposit, and only for that sum, Ilut it is now 
held that such a deposit will cover future advances, if 
such was the agreement when the first advanct* was 
made, or if it can be proved that a subsequent advance 
was made on an agreement, express or implied, that 
the deeds w’ere to be or to remain a security for it as 
well (s). An equitable mortgage by deposit carries 
interest at the rate of per cent, (f)^ failing any 
other agreed rate. 

Where there has been a deposit of title-deeds for 
tbe purpose of preparing a legal mortgage, the balance 
of authority seems to bo in favour of the proposition 
that a delivery of deeds for the purpose of preparing 
a legal mortgage constitutes, in fact, a valid interim 
equitable mortgage (w), — that interim effect being not 


{p) Wood V. WiteaUr, 22 Cb. Div. 2S1. 

(^) Sc« Best r. ApplegaU, 37 Ch. Div. 42. 

(r) 1 L. C. 726. 

(«) £x parte Kentinffton, 2 V. It B. S3 ; Ede \\ 
C. C. 172 ; Jamez v. Rice^ 5 ^ 4 ^** 

(I) Bt Kcrrt Policy, U ft. 8 Eq. 331. 

(u) I L. C. 733- 


BnowltZi 2 y , If C. 


PoMeulmi, 
how obUtaad 
After fore* 
oloeure. 


DeixMiit of 
(IcetU covert 
further iu\- 
voiicet. 


Mn«l uitoreel, 


Deposit of 
(leedt for 
}>ur|K>i<t of 
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P*roltgrec- 
inant to de- 
posit deeds 
for money 
edrenoed. 


All title-deeds 
need not be 
deposited. 


Deposit of 
land oertift- 
eate. 


Equitable 
mortgagee 
parting with 
the tiUe-decds 
to mortgagor. 


inconsistent with the expressed purpose of the deposit 
of title-deeds. 

A parol agreement to deposit title-deeds for a sum 
of money advanced does not, without an actual deposit 
or other sufficient act of part performance, constitute 
a good equitable mortgage (i;) ; but if in writing, 
such an agreement would be good without an actual 
deposit. 

It is now clearly settled that in order to create 
an equitable mortgage it is not necessary that all the 
title-deeds, or even all the material title-deeds, should 
be deposited; it is sufficient if the deeds deposited 
are material to the title, and are proved to have been 
deposited with the intention of creating a mort- 
gago (x). 

Where land has been registered with an inde- 
feasible title, the land certificate (and not the title- 
deeds) is the proper document to deposit 

An equitable mortgagee who parts with the title- 
deeds, and so enables the depositor to make another 
equitable mortgage, may be postponed to such second 
equitable mortgagee by reason of his laches in not 
getting back the deeds — on the principle that, as 
between two innocent parties, that one must suffer who 
has permitted the fraud to be committed (z ) ; but 
some positive act on the part of the prior equitable 
mortgagee conducing to the deception of the second 


(v) £x parte Combe, 4 Mad. 249 ; Ex parte Farley, 1 M. D. & De G. 
683 ; and In re Beetham^ tt parte Broderick, 1$ Q. B. D. 3S0, affirmed 
on App. 766. 

(«) Lacmi V. Alien, 3 Drew. 579 ; Roherte ▼. Croft, 24 Bear. 223 ; 2 
De G. h Jo). 1. 

(y) Fi«h«r on Mortgagea, 2d ed., pp. 41, 42. 

(s) Wedd^ron v, Sloper, i Drew. 193 ; and see Keate v. PhiUipe ((he 
Dimidale Fiaud Case), 18 Cb. Div. 56a 
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equitable mortgagee must be proved in order to 
postpone the former to the latter (a); but long and 
inexcusable neglect may, semlle, amount to a positive 
act within the meaning of this rule (&). 


An equitable mortgagee by deposit of title-deeds Equitable 

jL o o •/ X mortifwfee bee 

will be entitled to priority over a subsequent legal prio^ to 

mortgagee who advanced his money ivith notice of the 

deposit (c); and constructive notice will suffice for with 
f ^ * notice. 

this purpose. 


On the other hand, mere incaution will not prevent Legal mort- 

the legal mortgagee from asserting his priority overpo*®^ 

the prior equitable mortgagee ; for, as stated by Turner, 

V.C., in Hewitt v. Looscmorc (d) : “ A legal mortgagee form^as 

is not to be postponed to a prior equitable one upon ©f fraSdor 

the ground of his not having got in the title-deeds, 

unless there be fraud or gross and wilful negligence Not po«t- 

° poned if ho 

on his part ; and the court will not impute fraud bas made bond 

^‘o^ gross or wilful negligence to the mortgagee, if*f^er" 

he has bond fide inquired for the deeds, and a reason- deedi. 

‘‘ able excuse has been given for the non-delivery of 

“ them ; but the person who accepts the excuse will 

“ afterwards have the burden of showing that it was 

“ a reasonable one for any prudent lender of money 

“ to accept ” {e). 


(а) See pp. 381, 382, supra. 

(б) Farrand v. Yorkshire Bankt 40 Ch. Div. 182. 

\e) Hici'n v. 13 Ves. 114 ; Jonet v. WHLiamt^ 5 W. R. 540. 

\d) 9 Hare, 458 ; Clarke v, Pabner^ 2i Ch. Div. 124, following Perry • 
Herrick v. Aiticood, 25 Beav. 305 ; and distinguish Hatumcd ProvincUd 
Bank v, Jaekton, 33 Ch. Div. i. 

(c) And see Spcnoer^ v. Clarke^ 9 Ch. Div. 137 ; Northern Countiet 
Fire Inturance v. Whipp, 26 Ch. Div. 482 ; Mannert v. Mtw^ 29 Ch. 
Div, 725 ; In re Vernon Ewem Cb., 32 Cb. Div. 165 ; also lXoyd'% 
BavJe V. /ones, 29 Ch. Div. 221. 
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CHAPTER XVIIL 

OF MORTGAGES AND PLEDGES OF PERSONALTY. 


Differencea 
between a 

and a ^dge 
of peraonalty 
(a.) In their 
own nature. 


A MORTGAGE of personal property differs from a pledge. 
The mortgage is a conditional transfer or conveyance 
of the very property itself, the interim possession 
usually remaining with the mortgagor ; and if the 
condition is not duly performed, the whole title vests 
absolutely at law in the mortgagee, exactly as it does 
in the case of a mortgage of lands. A pledge, on the 
other hand, passes the possession immediately to the 
pledgee, who acquires at the same time a special pro- 
perty only in the article pledged, with a right of 
retaining same until the debt is discharged (a). 


(/».) At regnnln 
remadiei. 

(oa.) Pledgor's 
right of re- 
demption. 


Firstly, in the case of pledges, — If a time for the 
redemption be fixed by the contract, still the pledgor 
may redeem afterwards, if he applies within a reason- 
able time. But if no time is fixed for the payment, 
the pledgor has his whole life to redeem, unless he is 
called upon to redeem by the pledgee ; and in case of 
the death of the pledgor without such demand, his 
personal representatives may redeem ( 5 ). Under the 
Pawnbrokers Act, 1872 (c), in the case of pledges to 
which that Act is applicable,- the period for redemp- 
tion is fixed at one year, with seven days of grace. 


(а) St 1030 ; Jonf V. Smithy 2 V«». Jr. 378. 

(б) FaiMfeme V. 3 Bro. C. C. 21 ; Ktmp v, W€$tbrook, 1 V««. 

Sr. 278. 

(c) 35 36 Viet c. 93, 1. 16. 
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Generally speaking, the remedy of the pledgor or when % mit 
his representatives is at law. But if any special '* “•^*“*^* 
ground was shown, as if an account or discovery was 
wanted, or there had been an assignment of the pledge, 
a bill in equity would have been available ((f). 

Similarly, the pledgee might (in a proper case) (W.) Pledgw’i 
have brought a bill in equity to sell the pledge (c) ; * 

but after the time for redemption had passed, he 
might, upon due notice given to the pledgor, sell the 
pledge without a judicial decree for sale (/). But in 
general the pledgee may neither sell nor sub-mort- 
gage without first demanding repayment of the money 
lent ; and this rule is applicable also when the subject- 
matter of the security is a chose in action (y). 


Secondly, in the case of mortgages of personal pro- 
perty, even after default, ix.y after the legal right of of redemptiun. 
redemption is lost, there exists, as in mortgages of 
land, an equity of redemption, which may bo asserted 
by the mortgagor, if he brings his bill to redeem 
within a reasonable time (A). There is, however, no 
necessity in general in mortgages of personalty (as 
there usually is in mortgages of realty) to bring a bill 
of foreclosure : but the mortgagee, upon due notice, Mo^- 

i ' j. gagee 8 ngut 

may in general sell the personal property mortgaged to sell. 

(i) ; and this is so, because equity, as a general rule, 
refuses to decree the specific performance of agree- 
ments concerning personal chattels ; sdl, because other 
things of the same kind, and of the very same worth, 
even to the owner himself, may be purchased for the 


(d) Jone$ V. Smithf 2 Ves. Jr. 372 ; and »ee France v. Clark, infra. 
(«) Ex parte Mountford, 14 Vea. 606, explained in Fisher on Mort- 
gages, 2d ed., p. 498 n. (t) ; and Carter r. WaJee, 4 Ch. Div. 605. 

(f) Kemp V. Wettbrook, l Ves. Sr. 278 ; Lockwood v. Ewer, 9 Mod. 
278 ; Pothonier v. Lawton, Holt's N. P. 385 ; St. 1053. 

(g) France ▼. Qark, 22 Ch. Div. 830 ; on app., 26 Cb. Div. 257. 

(A) Kemp v. Wetthrook, I Ves. Sr. 278. 

(») In re Morritt, ex parte Official Receiver, 18 Q. B. D. 222 ; Walkine 
▼. Evam, x8 Q. B. D. 
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Stun which the articles in question fetch ; and there- 
fore, if such property is mortgaged, the mortgagee may 
properly be allowed to sell it, on due notice, with- 
out the inconvenience of a previous foreclosure 

It appears that in the absence of express agreement 
to the contrary, a pledgee may, evm before condition 
broken^ deliver over the pledge to a purchaser or to a 
sub-pledgee ; and in either case, if the pledge is of a 
negotiable instrument, the pledgor will be bound ; but 
if the pledge is of a non-negotiable instrument, the 
pledgor is bound only to the extent of the pledgee’s 
own right. Accordingly, in the case of a non-negotiable 
instrument, if the purchaser or sub-pledgee, upon 
tender to him by the pledgor of the amount duo to 
the original pledgee, should refuse to deliver up the 
pledge to the original pledgor, the original pledgor 
may have an action of detinue against the party so 
refusing (/). 

As regards pledges* of personalty, the presump- 
tion as against the pledgor is that if the pledgee or 
pawnee advance any further sum of money to the 
pledgor or pawnor, the pledge is to be held until the 
subsequent debt or advance is paid, as well as the 
original debt ; and this without any distinct proof of 
any contract for that purpose, such as it is necessary to 
prove in the case of mortgages of real property (m), 
a.nd also (in general) in the case of mortgages of 
personal property. This is not any application of the 
principle of tacking properly so called ; for, by tacking, 
you squeeze Dut a second or mesne mortgage, and as 
against that mortgagee get paid your first and your 
further advance together ; but, eayhypothesi^ there 
cannot be any mesne pledgee, the chattel pledged 


Smith’s Hanual, 339. 

{ 1 ) Franot ▼. ClaHs^ supra. As to pledges made bj factors or other 
** merotnUiU tmnUf** see the Factors* Act 1889 ($2 ^ 53 Viet c, 45). 
{m) DtmtUMrttif ▼. 2 Vem. 691 ; Sp. 772. 
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being in the exclusive custody of the first [and sole] 
pledgee. 

As regards mortgages of personal property, it may Mortgagee*! 
happen that, under special circumstances, in the ^ 

case of the mortgagor s bankruptcy, under the “ viutual 
credit ” or “ mutual dealings clause (w), the mortgagee 
would have the right as against other creditors of 
applying the surplus after discharging his mortgage 
debt in or towards satisfaction of a subsequent judg- 
ment debt (0), and even of a subsequent simple 
contract or specialty' debt (p); but this right can 
only exist under exceptional circumstances, and it is 
not a right of tacking in any proper sense of that 
phrase (g), 

• 

Very stringent statutory provisions have recently Mortgage! 
been made regarding mortgages of personal chattels 
(consisting of furniture, and such like other goods gai^^thin*^^ 
that are capable of transfer by mere delivery), the of 

primary object of these provisions having been the 1878 and issa. 
protection of the general creditors of the mortgagor, 
who is commonly called the grantor of the bill of 
sale; but latterly {sciL since 1882) the object thereof 
has been extended so as to include the protection of 
the grantor himself. The Bills of Sale Acts at present 
in force are the Act of 1878 (r) and the Act of 
1882 (s). The provisions of the former of these two 
Acts are general, extending not only to bills of sale 
given by way of security for money lent, but also to 


(n) BherUt Hotel Co. v. Jona*, 18 Q. B. D. 459, . 

(o) Spalding v. Thompeon, 26 Beav. 637. 

(jp) In rc HadefooCi EttaU, L. R. 13 Eq. 327. 

(9) Talbot V. Prere, 9 Ch, Div. 568, in which Spalding v. Thompson^ 
iuprm, and In re UadjtfooCt EatatCt !upra, are commented upon by 
Jesse), M.R. ; and see Jn re Oregton, dkruiUon t, Bbtam^ 36 Cb, Dir, 


223. 

<r) 41 A 42 Viet. c. 31, which repealed the earlier Acts, 17 A 18 Viet, 
e. 36, and 29 A 30 Viet. c. 96. 
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bills of sale which are (in effect) deeds of gift or of 
assignment for valne, including post-nuptial mar- 
riage settlements ( 1 ) ; the provisions of the latter Act, 
on the other hand, are confined to bills of sale given 
as security for money lent (tc); but neither Act ex- 
tends to debentures (v). 


Eequiiite of Under the provisions of the two Acts in question, 
reg tration. (whether it be a security for money 

lent or not) must be registered within seven days of 
its execution, and an affidavit must be registered with 
it stating the execution and the true date thereof, 
the residence and occupation of the grantor, and the 
residences and occupations of the attesting witnesses (x); 
and the bill of sale must be re-registered every five 

^1i^ri*uired given by way of security 

and when not.’ for money lent, it must contain a schedule specifically 

enumerating the personal chattels comprised therein, 
and it must also otherwise be substantially in accordance 
with the form prescribed by the Act of 1882, and a 
model form is given in the schedule to that Act ; also, 
the consideration for which the bill of sale is given 
must be truly stated therein (^), however complicated 
the consideration may be (z). Failing compliance 

prticnned *^^y these specified requisites, the bill of sale 

form, oflFeot of. as a security is void, against not only other duly 
registered bills of sale (a), and as against the trustee in 
bankruptcy of the grantor and his execution creditors, 
but even as between the grantor and the grantee 


Non>oompli 
atioo with 
>rttorib«d 


(0 Athlon T. Blackthaw^ L. R. 9 £q. 51a 
(w) Swift V. Pannell^ 24 Ch. Div. 210. 

(v) Rott V. Army and Navy Hold Co,^ 34 Ch. Dir. 43 ; Levy v, Aher* 
eorrit Co„ 37 Ch. Div. 260. 

(«) Grinadl v, Brendon, 6 O. B., N. S., 698. 

. (if) iSht parte National Mercantile Bank, 1 5 Ch. Div. 42 ; £x parte 
ChaUinor, 16 Ch. Div. 260 ; Ex parte Rolp^ ig Ch. Div. 98 ; Ex parte 
Firth, 19 Ch. Div. 419; jjfamiUon v. Chaine, 7 Q. £. D. 1, 319; Ex 
parte jAneon, 26 Ch. Div. 338. 

^ («) Sharp V, M^ Henry, Sharp v. Brown, 38 Ch. Div. 427. 

(a) Ctmmy v. SUtr, 7 Q. £, D. 520 ; Lyom T. Titeker, 7 Q. B. D. 523 ; 
and Mt Aet 1883, t. 8. 
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themselves of the hill (6) ; and if it is (for any of 
the reasons aforesaid) void as a security, it is also 
void even as regards the covenant therein contained 
for the repayment of the money lent (r) ; nevertheless, 
any collateral security, which was otherwise good in 
itself, would not be made void thereby (d) ; nor would 
any assurance of freehold lands, although comprised 
in the same document as the bill of sale (e). By the 
interpretation clause contained in the Act of 1878, 
bills of sale extend to include (besides assignments 
properly so called) licences to take possession of per- 
sonal chattels, and attornments and agreements under 
which any such right of taking possession could or 
might arise ; and the courts have held that a docu- 
ment, in order to be a bill of sale, must amount to an 
‘‘assurance” of some sort (/) ; and it is expressly 
provided by the Act of 1882 that possession is not 
now to be taken (under any bill of sale) unless for 
one of the causes specified in section 7 of that Act ; 
and after possession is so taken, the personal chattels 
are not to be removed or sold until five clear days 
have expired. Apparently, the power of sale which 
the grantee may exercise is the common law power 
of sale referred to on p. 40 1 , supra, and not the power 
of sale given by the Conveyancing Act, 1881 

Where the bill of sale is of such a character that 
possession can be and is taken thereunder immediately 
on the execution thereof, and such possession is retained 


(6) Davii V. Burton, ii Q. B. D. 537 ; Mdville v. Stringer, 13 Q. B.^ 
D, 392 ; £x parte Stanford, in re Barber, 17 Q. B. D. 259 ; and dUting. 
Davies v. Usher, 12 Q. B. D. 490 ; In re BurdeU, ex parte Byrne, 20 
Q. B. D. 310. 

(c) Davies v. Bees, 17 Q, B. D. 408 ; and consider Davies v. Goodman, 
5 C. P. Div. 128 ; Ex parte Pourdrinier, 21 Cb. Div. 510. 

(rf) Monetary AdvanedCo. ▼. Cater, 20 Q. B. D. 785. 

(c) In re Yates, Batchelor v. Yates, 38 Cb. Div. X12. 

(/) North Central Waggon Co, v. Manchester ds She^dd B. C,, 35 
Div. 191 ; Newtove v. Shrewdiwn, 2 t Q. B. D. 41. 

(g) Calvert v. Thomas, 19 Q. Bw D. 204, eritiebiog Wathins v. Evans, 
supra ; In re MorriU, supra. 


Kealisation of 
security. 


taken at once, 
dispenses with 
regtstration. 
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tiiereafter, no registration of the bill is required at 
all; and this wight be the case with post-nuptial 
marriage settlements; but even in that case regis- 
tration might be desirable, as under section 20 of the 
Act of 1 8 / 8 , the registration being once made and 
afterwards maintained, the personal chattels comprised 
in the bill would not be deemed to be in the posses- 
sion order or disposition of the grantor of the bill, 
within the meaning of the Bankruptcy Act, 1883; 
but the section in question has been repealed by the 
Act of 1882 as regards bills of sale given by way of 
security for money lent (h). 


What docn- 
manta require 
no ragiatra* 

of mle. 


Also, no registration is required of a wharfinger's 
warrant deposited by way of pledge, or even of the 
memorandum (if any) accompanying such deposit (i ) ; 
also, hiring agreements are not bills of sale requiring 
registration, provided they are bond fide (Jc ) ; sccub, if 
they are in substance bills of sale and only colourably 
hiring agreements (/). A pledge is, of course, not a 
bill of sale at all (m) ; and apparently there can be no 
valid bill of sale of after acquired property under the 
Bills of Sale Act, 1882 (»). 


Mortgages of British ships are to be in the form 
prescribed by the Merchant Shipping Act, 1854 (0), 
and are to be registered by the Registrar of Shipping ; 
and as between successive registered mortgages, they 
rank according to the dates of their registration, and 
not of their own dates; and if registered, and even, 


( 4 ) 45 k 46 Viet c. 43, ■. 15. 

<i) Attenborough* 8 Case^ 28 Oh. Div. 682. 

(k) OrwDoour v. Salter, 18 Ch. Div. 30 ; Ek parte Turquand, in re 
Parker^ 14 Q, B. D. 63^ 

(l) Ex Mrte Irving^ in re Jonee^ L, R. 9 Ch. App. 621 ; ExjMrte 
OdeU, 10 Oh. Div. 76 ; Cochrane v. MaUheum, 10 Ch* Div* 80 n. ; North 
OetUml Waffgon Co^e Can, 35 Oh, Div. 191. 

(m) mUion T. Tuekert 39 Ch. Div. 669. 

(w) Thomme v* KeUg, 13 App, Ca, 506, 

(0) 17 k 18 Viot 0. 12a 
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seiniky although unregistered, they are not afiected by 
the order and disposition clause, in the event of the 
bankruptcy of the mortgagor. Such mortgages are 
also transferred in the prescribed manner, and dis- 
charged in the prescribed manner. When the mort- 
gagee’s interest is transmitted by death, marriage, or 
the like, a declaration of such transmission signed by 
the transmittee is to be registered. The registered Powen of 
mortgagee has an absolute power of sale, and niay^^t^J^ 
take possession of and also use (p) the ship at any time 
after default ; but until he takes possession, the mort- 
gagor remains the owner, and the costs of all necessary 
repairs (for which the vessel is subject to a lien) take 
precedence of the mortgage (</). An unregistered Unregistered 
mortgage of a ship is good as between the mortgagor ®®*^^^®*** 
and the mortgagee, and against the trustee in bank- 
ruptcy of the mortgagor (r), and generally against 
all persons other than a subsequent mortgagee duly 
registered (s). And under the Merchant Shipping Unregistered 
Act, 1862 (t), equities may be enforced against mort- *^'*'^^*** 
gagees (and owners) of ships, just as against the mort- 
gagees (and owners) of other personal chattels (u). 

The mortgage of a ship does not require registration 
under the Bills of Sale Acts, 1876 and 1 882, or under 
either of these Acts (t?). 


(p) Dt McUtoi V. Gibson, i Jo. k H. 79. 

(q) Williams v. AUsop, 30 L. J. C. P. 353. 

(r) StapUton v. Haymen, 2 U. A C. 718. 

(«) Keith V. Burrows, i C. P. D. 722; 2 App. Ca. 636; and see 
Park V. AppUhee, 7 De G. M. A G. 5S5. 

(f) 25 A 26 Viet, c, 63. 

(tt) See Ward v. Beck, 13 C. B., N. S., 668. 

(v) See Bills of Sale Acts, 1878, s. 4, and 1882, s. 3. 
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CHAPTER XIX. 

OF LIENS. 

There are many varieties of liens, e,g., the lien which 
exists in favour of artisans and others, who have be- 
stowed their labour and services on the property in 
respect of which the lien is claimed ; the lien which 
exists in many cases, by the usages of trade or of 
commerce, as in the case of packers (a), warehousemen 
(h)f auctioneers (c), and the like. Moreover, a lien is 
often created and sustained in equity where it is un- 
known at law ; as in cases of the sale of lands, where 
a lien exists for the unpaid purchase-money. Nor is a 
lien even at law always confined to the very property 
upon which the labour or services have been bestowed ; 
but it often is, by the usage of trade, extended to cases 
of a general balance of accounts, e.g,, in favour of 
factors {d) and others. Consequently, most cases of 
lien give rise to matters of account ; and as the amount 
of the account is often involved in great uncertainty, 
resort to a court of equity is in general required. 

The principal diversities among liens appear to be 
the following : — 

(a.) A particular lien on goods, — which is confined 
to the particular charge ; and a general lien on goods, 

(а) In re WUt, ex parte Shuhrook, a Ch. DiV. 489, 

(б) Ex parte Ikezty 4 Atk. 228. 

(c) Wmb r. Smithy 30 Ch. Dir. 192. 

{d) Oreen v. JPormer, 4 Burr. 2214 ; Walker v. Bireh, 6 T. R. 258. 
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— ^which extends not only to tbe particular account, 
but also to the general balance of the accounts (c). 

(b.) A lien on lands , — which conamences only when 
the possession of the lands is parted with to the pur- 
chaser; and a lien on goodSj — which lasts only while 
the possession is retained by the vendor, and which 
ceases when it is parted with to the purchaser (/). 

(c.) The lien of a solicitor on the deeds and docu^ 
mmts of his client, — which arises ^proprio vigore, but 
which at the most is only a passive protection ; and 
the lien of a solicitor on a f und recovered , — which arises 
only upon the court’s declaring the solicitor entitled to 
it, and which is in all cases (when once declared) both 
an active and (comparatively speaking) an immediate 
remedy and redress. 

The lien which a solicitor has on the deeds, books, 
and papers of his client for his costs is an instance 01 on deedt, 
a lien originating in custom, and afterwards sanctioned 
by decisions at law and in equity. This lien is a right 
not depending upon contract ; it wants the character 
of a mortgage or pledge ; it is merely an equitable 
right to withhold from his client such things as have 
been intrusted to him as a solicitor, and with reference 
to which he has given his skill and labour, and (as 
already suggested) not a right to enforce any active 
claim against his client (g ) ; and, not a bene, the deeds/ 

&c., must have come to the solicitors hands in his 
character of solicitor, and not otherwise (h ) ; and his 


(e) Jn re Witt, ex parte Skuhrook, supra. 

(/) Grice v. Richardeon, 3 App. Ca. 319 ; Ex parte WiUoughhy, in re 
Weetlake, 16 Ch. Div. 604* 

(g) Eozon v. BoUand, 4 My. A Cr. 358 ; In re Mewinger, ex parte 
Calvert, 3 Ch. Div. 317 ; Jn re SneU, 6 Cb. Div. 105 ; In re Mason 
emd Taylor, 10 Ch. Div. 729 ; and sea Newington Load Board v. 
Eldridge, 12 Ch. Div. 3^9. 

(4 Ex parte PvJUr^ in re Long, i6 Cb. Div. 617. 
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lien ca tfanza is for his costs only, aad aot for any 
debts (z). 


0 a fund On the other hand, the solicitor’s lien upon a fund 

§mt, realised in a suit for his costs of the suit, or immediately 

connected with it — a lien which (as we have said) he 
may actively enforce (&), — is the creation of the statute 
j law, the 23 & 24 Viet. c. 127, s. 28, having enacted 

that it shall be lawful for the court or judge before 
whom any suit or matter has been heard ( 1 ), to declare 
(if the court in its discretion thinks fit, but not other- 
wise) (m), that the solicitor employed therein is entitled 
to a charge upon the property recovered or preserved 
by his instrumentality in such suit or matter ; and the 
court has held that costs ordered to be paid” are 


1>eriTatiTe 
lien of town- 
•goot* 


property recovered or preserved by the solicitor within 
the meaning of the Act (?i). A solicitor may even be 
entitled to both these liens at once (0) ; and the lien 
extends usually to the entire fund, not merely to the 
particular share of his own client therein (p) ; and 
although he has been discharged by his client, he may 
be declared entitled to this lien, but subject to the like 
lien in the new solicitor (q). Also, the town agent of 
a country solicitor having a lien against such country 
solicitor, who in turn has a lien against the country 
client upon a fund recovered, may exercise against the 
country client to the extent of the country solicitor’s 
lien against such client, but not further, — his, the town 


(i) In re Galland, 31 Ch. Div. 296. 

(it) 2 Sp. 802 ; Smith** Mah, 342 ; Veritj/ v. Wylde, 4 
427 ; Hayma v. Cooper^ 33 Baav. 431 ; Shaw v, Neal, 6 W. B. 

% Niggt v. Schrader, 3 C. P. D. 252 ; Owen v. /T enshaio, 7 Ch. 
Piv. 385 ; Brown v. I'rotmcui, I2 Ch. Piv. 880; Clover ▼. Adame, 0 
Q. B. D, 622. 

(m) Harrivm v. //arriaon, 13 P. D. l8a 
(») Qviy ▼. Churchill, 35 Ch. Div. 489. 

(0) PiUktr V, Arden, in re Brook, 7 Ch, Div. 318. 
ip) BvdUy v. Bulley, 8 Ch. Div. 479 ; Lawrence v. ^eteher, t 2 
piv. 858 ; Oner v. Young, 24 Ch. Div. 544. 

ikodee T, Sugden, 29 Ch. Div, 517 ; 34 Ch, Div. 155. 
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agents, own lien against the country solicitor (r) ; but 
save in that indirect way, the town agent of the solicitor 
is not entitled to any lien under the Act (s). More- 
over, the lien is only for the costs of litigation, properly 
so called (s). When the court declares the fund or Ren^tion 
property to be charged with the solicitor’s lien thereon, 
liberty is usually given by the same order to apply to 
have the costs raised by sale or otherwise ; but in the 
case of an administration action, no application under 
the liberty so reserved ought to be made until after the 
further consideration of the action (t). 

It is quite settled that the solicitor’s lien on papers Lien on 
exists only as against the client and the representatives 
of the client ; also, that such lien is only commensurate with dieia’e 
with the right which the client had at the time of the time of the 
deposit, and is, therefore, subject to the prior then 
existing rights of third persons, so that, e.g,, a prior in- 
cumbrancer is not prejudiced by it (u). And just as Set-oflf, or 
the solicitor s lien will not prej udice any prior existing 
equity, so the solicitor’s lien will not be prejudiced by eifeotof 
an equity arising subsequently to the inchoation of the 
lien (v ) ; and the like rule has been held to extend also to 
a lien on a fund recovered (x ) ; but whereas it had been 
decided that the lien of a solicitor on a sum due or pay- 
able to his client prevented a set-off against a sum due 


(r) Ex parte Edtoardg, 7 Q. B. D. 155 ; 7 Q. B. D. 262, 

(«) Maefarlane v. Lister, yj Cb. Div. 88. 

(t) In re Green, Green v. Green, 26 Ch. Div. 1 6. 

(w) Blunden v. Desart, 2 Dr. & Warr. 405 ; Young v. English, 7 
Beav. 10 ; 2 Sp. 800, 801 ; Francis v. Francis, 5 De G. M. k G. 108 ; 
Turner v. Letts, 7 De G. M. k G. 243 ; Ex parte Harper, in re Podey, 
20 Ch. Div. 685*) ftnd see (as to solicitor’s lien on documents in the 
case of a winding up) BoughUm v. Boughton, 23 Cb. Div. 169 ; In re 
Capital Insurance Co.t 24 Cb. Div. 408 ; In re Gotland, supra. 

(r) FaiihfuU v. Ewen, 7 Ch, Div, 495 ; Moet v. Pickering, 8 Ch. Div, 
372 ; Shippey v. Grey, W, N, 1880, p. 99 ; and distinguish Prin^ v. 
Olaag, 10 Ch. Div. 676; Ham^ v. Giles, ll Ch. Div. 942 ; Ex parte 
Griffin, in re Adams, 14 Cb. Div. 37, 

(*) Dallow V. Garrotd, ex parte Adams, 14 Q. B. D. 543 * Erodes v, 
Bugden, supra. 
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from the client , (y), it has now been expressly provided, 
and in fact enacted, that a set-off for damages or costs 
between parties may be allowed notwithstanding the 
solicitor’s lien for costs in the particular cause or 
matter in which the set-off is sought (2:) ; and a com- 
promise of the action, if it be fairly entered into, and 
if it is not purposely designed to defeat the solicitor’s 
lien, may have the effect of defeating it (a) ; but the 
solicitor’s lien will not be prejudiced if the costs are 
incurred in different actions (b). 

A banker also has a lien on the securities deposited 
by a customer for the customer’s general balance of 
account, and this right subsists where not inconsis- 
tent with the terms of a special contract for a specific 
security (c). 

Rights in equity equivalent to liens may also arise 
under various circumstances. Thus, real or personal 
estate may bo charged by an agreement, express or 
implied, creating a trust, which equity will enforce, 
just as in the case of legacies or portions charged on 
land. Also, where a man agrees to sell his estate, and 
to lend money to the purchaser for improving the estate, 
he will have a lien for the advances so made, as well 
as for the purchase-money (d). Also, when there has 
been a breach of trust, and any cestui que trust is im- 
plicated therein and liable therefor, his beneficial in- 
terest in other parts of the trust fund is subject to a 
lien to the extent of the loss to the trust estate, which 


(p) Exfiarif Cldlaml^ L. R. 2 Cb. App. 808; Ex parte Smithy L. R. 
3 Oh, App. 125 ; aud aea especially Ilafner v. QUee^ ll Ch. Div. 942 ; 
and Ea^mu v. Cooper ^ 33 Beav. 431. 

(f) Order Ixv., Rule 14, Orders and Rules of 1883. 

(а) The Eope, 8 P. D. 144 ; and see Brunedon v. Allard, 2 E. A K. 
19 ; and distinguish Eou v. BuxUm, 42 Cb. Div. 190 (where a fraud 
on the solicitor was attempted). 

(б) Edwardi v. Hope, 14 Q. B. D. 922 ; Biakep t. leUham, 41 Ch. 
Div. 518. 

, ie) Jn re Europ^n Bank, L. R. 8 Ch. App. 41. 

(d) Ex parU Linden, i Mont. D. A D. 435 ; 2 Sp. 803.. 
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loss may accordingly be made good thereout by im- 
pounding same Also, if one of two joint-tenants Joint-tenant’s 
of a lease renew for the benefit of both, he will .have a of 
lien on the moiety of the other joint-tenant for a moiety 
of the fines and expenses (/). 


But it seems, that where two or more purchase an No lian whara 
estate, and one pays the money, and the estate is con- inS onr^Tya 
yeyed to them both, the one who pays the money gains 
neither a lien nor a mortgage, because there is no 
contract for either; he has a right of action only (y) ; 
but upon a subsequent partition of the purchased 
property, the debt would be provided for without the 
necessity of bringing any independent action for it. 

Also, if one of two joint-lessees or occupiers of a house or where one 

T 1 *1 i 1 • • i? j. • j. redecoriitea 

redecorates it at his own expense in the first instance, at hit own 
he has no lien in respect thereof Qi ) ; and in such a ®*P®“*®* 
case he may have no action or remedy at all, save and 
except that upon a subsequent partition of the pro- 
perty, compensation would perhaps be made him for 
what he had properly expended (i), sciL for the in- 
crease of selling value given to the property by reason 
of such expenditure. 


(c) IlaUett V. IlaUetij 13 Cb. Div. 232 ; and compare Mycoch v. 
Btattoiiy 13 Ch. Div. 384 ; and see pp. 189, 190, tu’pra, 

(/) Ex parte Graccy 1 11. & P. 376. 

Ig) 2 Sp. 803. 

(A) Kay v. /oAnson, 21 Beav. 536 ; and see Saunders t. Dunman, 
7 Ch. Div. 825, 

(0 Leigh v. Eickeson, 12 Q. B. D. 194 ; 15 Q. B. D. 60, 



( 414 ) 


CHAPTEE XX. 


PENALTIES AND FORFEITURES. 




PanaltT^ 
deemed auoee* 
^17. 

>ii 


The doctrine of equity with regard to penalties and 
forfeitures is this, that wherever a penalty or forfeiture 
is inserted merely to secure the performance of some 
act or the enjoyment of some right or benefit, the per- 
formance of such act or the enjoyment of such right 
or benefit is the substantial and principal intent of 
the instrument, and the penalty or forfeiture is only 
accessary ; and the court therefore relieves against the 
penalty or forfeiture, and decrees compensation in lieu 
thereof, proportionate to the damage actually sus- 
tained (a). And in the case of bonds to secure a mere 
debt, as tlie penal sum is usually double the amount 
of the debt, the obligee never recovers on account 
of principal, interest, and costs, or damages more than 
the amount of the penalty, and usually much less; 
and he cannot issue a specially indorsed writ, and 
proceed accordingly for the recovery of such penalty 


Xfltoftn, In all cases, if the penalty is to secure the mere 

•Qttity r«- « sr ^ 

payment of money, courts of equity will relieve the 
p€urty upon his paying the principal and interest (c). 
And if the penalty is to secure the performance of 
some collateral act or undertaking, the court will 
ascertain (if it is possible to ascertain) the amount of 
damages, and will grant relief on payment thereof (d). 


(a) Slomanr, Walter, 2 L. CX 1112 . 

(ft) S^tAer r, Caralampi, 21 Q. B. D. 414. 
(e) Jmiiott V. Turner, 13 Sim. 477. 

(d) l>aiiieU’8 Ch. 1510-1512. 
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But a court of equity, in tbe case of bonds con<* 
ditioned to secure the performance of a contract, will 
not permit the party to escape from his contract by 
paying the stipulated penalty; for, as observed by 
Lord St. Leonards in French v. Macale (e), “ If a thing 
“be agreed to be done, though there is a penalty 
“ annexed to its non-performance, yet the very thing 
“ itself must be done ” (/). 


ih«ooa* 
tract by 
the peniuty. 


Where, however, the contract is alternative, the real 
intent being that the party bound thereby should have whwe cove« 
either of two alternative modes of performance at his 
option, and that if he elects to adopt the one mode, he . . 

ir » paying higher 

shall pay a certain sum of money, and if he elect to for one niter- 
adopt the other mode, he shall pay an additional sum other* that u* 
of money, — in such a case, equity will look upon the 
additional payment as in no sense a penalty, but as a 
sum agreed by the parties in the latter event, and 
accordingly will not relievo against the additional sum 
agreed upon. Lord St. Leonards in the case of French 
V, Macale {g\ speaking of such alternative contracts, lays 
down the law as follows : — “ If a man covenants to 
“ abstain from doing a certain act, and agrees that if 
“ he does it he will pay a sum of money, he would be 
“ compelled to abstain from doing that act ; for he can- 
“ not in such a case elect to break his engagement and 
“ pay the penalty instead. But if a man lets meadow- 
“ land for two guineas an acre, and the contract is, that 
“ if the tenant chooses to employ it in tillage, he may 
“ do so, paying an additional rent of two guineas an 
“ acre, the breaking-up of the land is an act permitted 
“ by the contract, which in that case provides that the 
“ landlord is to receive the increased rent ; ” or, in the 


(e) 2 Drew, k War, 274 ; and diatiog; WetUm v. MttrcfdUan Aiiflum 
JHdrieit 8 Q. B. D. 3S7 ; and on app., 9 Q. B. D. 404. 

(/) Hewei^ V. Hopkynifl Atk. 370 ; and aee J^iuional PfWnncial 
Sank y. Manhall, 40 Ob. Div. 112. 

Ubi $upra. See also PargUt y. Chambre, L. B. 15 £9* 
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words of Lord Eosslyn (A), The demise is of land to 
** the lessee, to do with it as he thinks proper ; and if 
** he uses it in one way, he is to pay one rent, and if 
** in another, another ; and that is a different contract 
** altogether from an agreement not to do a thing, with 
“ a penalty for doing it ” (t). 


Eulei »• to 
diitinction 
between a 
Mnalty and 
uquidated 
dameges. 


It is necessary therefore in all cases to distinguish 
between a penalty, strictly so called, and what is not 
a penalty at all ; and the following rules have been 
laid down : — 


Smaller I. Where the payment of a smaller sum is secured 

a larger, the larger sum is in all cases a penalty (k). 


a. Covenant to 
do MVeral 
thinge, and 
uue sum for 
breach of anp 
oralU 

Kemblt ▼. 

caee in which 
|)enal sum was 
expreued 
to be not 
Mnal, but 
liquidated, 
and yet court 
relieved. 


2. Where the agreement stipulates for the perform- 
ance of several acts, and a sum is stated at the end 
to be paid upon the breach of any or all of such 
stipulations, that sum is in general to be considered as 
a penalty. Thus, in Kcmhle v, Farren {l\ where the 
defendant had engaged to act as principal comedian at 
Co vent Garden for four seasons, conforming in all 
things to the rules of the theatre, and the plaintiff was 
to pay her £1, 6s. 8d. every night the theatre was 
open ; and the agreement contained a clause, that if 
either of the parties should neglect or refuse to fulfil 
the said agreement, or any jpart thereof, or any stipula- 
tion therein contained, such party should pay to the 
otlier the sum of £1000, which sum it was thereby 
declared and agreed should he liquidated and ascertaimd 
damages^ and not a 'penalty or penal sum, or in the 
nature thereof ; the defendant having refused to act 


{h) Hardy v. Martin, i Cox. 27. 

(i) Htf^'t T. Salisbury dc Yeovil JRailway Company, L. H. 2 £q. 221 ; 
and see JRalfe v. Paterson, 2 Bro. P, C, 436. 

(b) Astley v. Weldon, 2 B. & P. 350-354 ; Aylett v. Dodd, 2 Atk. 239 
and diatiiig. Proteetor Endowment Ckh v. (Trice, 5 <). B. D. 121 ; ou 
appeal, 5 Q. B. D. 592, 

({) 6 141* 
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daring the second season, the court decided that, not- 
withstanding these sweeping words, the ;^iooo was a 
penalty ; Tindal, C. J., observing that it was a contra- 
diction in terms to say that a very large sum, which 
was to become immediately payable in consequence 
of the non-payment of a very small sum, was not a 
penalty (m). 


3. On the other hand, where the payment stipu- 3. Where 
lated to be made on the occurrence of a specified event 
is exactly proportioned to the extent of the particular 
breach, and especially if it is expressed in the con- 
tract that the payment is to bear interest from the 
date of the breach, in such a case the principle of 
French v. Macale, supra, would be clearly applicable, 
and the payment would not be in the nature of a 
penalty at all. Therefore when the defendants (who 
were mining lessees) had the liberty of placing slag 
from their blast furnaces on the land demised, and 
covenanted {inter alia) to pay the lessor ;£‘ioo per 
imperial acre for all land not restored to its original 
agricultural condition at a particular date, tlie court 
held that the £100 was not a penalty, but the agreed 
value of the surface damage (n). 


4. There never was any doubt that if there be only only owe 
one event upon which the money is to become payable, which money 
and there is no adequate means of ascertaining the no 

precise damage that may result to the plaintiff from 
the breach of the contract, it is perfectly competent to damage, 
the parties to fix a given amount of compensation in 
order to avoid the difficulty (0). Also, if there be 


(m)Mayne on Darn., 3d efl., 192 ; Davie$ v. Pentoft, 6 B. A C. 223 ; 
Homer v. FlirUoff, 9 M. A W. 681 ; 3 Byth. A Jarm. Conv. by Sweet, 
325 ; Dimech ▼. Oorlett, 12 Moo. P, C. C. 199. 

{n) ISlphinstone v. Monkland Iron and Coed Co.^ 1 1 App. Ca. 332^ 

<o) Saiwter v. Perguton^ 7 C. B. 730 ; Sparrow v. Parity 8 Jur. K. S. 
391 ; Byth. A Jarro. Conv. by Sweat, 326; Mayne on Dam., 3 ! ed., 
13a 
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a contract consisting of one or more stipuhtionSf the 
damages from the breach of which cannot be measured, 
then the contract must be taken to have meant that 
the sum agreed on was to be liquidated damages in 
the case of any breach, and not a penalty (p). 


5. The mere 
uue of term 
penalty ” or 
** liquidated 
damagOB,** 
not oonolusive. 


5. The mere use of the term penalty*' or “ liqui- 
dated damages,” does not conclusively determine the 
intention of the parties ; but, like any other question 
of construction, that intention is to be determined by 
the nature of the provisions, having regard to the 


whole instrument 


6. Court leans 
toward! con< 
atruisK >um as 
a penalty. 


6. When the expressions are doubtful, the court 
will lean in favour of the construction which treats 
the sum as a penalty, such construction being the 
more consonant with justice (?•) ; at the same time, 
the mere largeness of the sum will not per se be any 
reason for holding it to be a penalty (.s). 


Forfeitures 


M 

. „ _ las,— 
excepting as 
between land- 
lords and 
tenants. 


The same general principles which apply to equitable 
relief against penalties govern the courts of equity in 
relieving against forfeitures, — at least in cases other 
than those arising out of tenures or under leases and 
other strict contracts (i). And even in the case of 
leases, equity would interfere to a limited extent to 
relieve against a forfeiture; e.g, against a forfeiture 
for non-payment of rent, on the lessee paying the 
rent (w) ; for that was a mere money demand. 


(p) Maytie on Dam., 3d ed., 129 ; AtJcyna v. Kinnier, 4 Exeb. 776- 
7S3 ; Oalstr^rthy v. Siruttf 1 Kxeb. 659 ; and consider WcUlis v« Smith, 
21 Cb. Div. 243. 

{q) Dimeeh v. ChHett, 12 Moa P. C. C. 199 ; Green v. Price, 13 M. 
k W. 70X ; 16 M. & W. 346 ; Jonet v. Green, 3 You, & J. 304. 

(r) JDaricf v, Penton, 6 B. & C. 216. 

(•) AHley V. Trei(iofH 2 B. & P. 351. 

{t) Cooper T. L. B, d: S, C. By, Co., 4 Exeb. Div. 88 ; and we In re 
Moir, Warner v. Moir, 25 Ch. Div. 60^ 

(w) Treem, Cb. Rep. 1 14. The Common Iaw courts might also have 
relieved in such a case ; 15 k 16 Viet. c. 76, se. 210-212 ; 23 ^ 24 
Viet. c. 126, a, I ; Bomer v, Colby, 1 Hare, 126. 
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It was not quite settled whether equity could (but ForfdttiTe 
the. better opinion was that equity could not) relieve of^cwnwit 
against a forfeiture arising from a breach of covenant 
to repair, or any breach of covenant other than the 
breach of covenant to pay rent, unless under very 
special circumstances (v). Equity would, however, 
have required the covenantee to be satisfied with a sub- 
stantial performance of the covenant ; but if the con- 
tract were such that it was of the very essence of the 
contract that it should be strictly performed (in which 
case the strict performance was matter of substance 
and not of form merely), equity could not have relieved 
against the forfeiture (x). 

Similarly, courts of equity could not have relieved a Ureach of 
tenant from forfeiture for breach of a covenant to J 
insure (y), unless perhaps in some special cases where 
a money payment would have been a complete com- 
pensation. This rule was found to operate very hardly 
on those few lessees who inadvertently and not wil- 
fully neglected to insure ; and accordingly the Legisla- 
ture stepped in and remedied it, but in the case of 
such inadvertent neglects only, and only where no 
damage from fire had happened, and the inadvertence 
had been purged by the effecting of a proper fire 
insurance before coming for relief (z). 

However, now, by the Conveyancing Act, i88i iieiief under 
(44 & 45 Viet. c. 41), 8. 14, the High Court is en- 
abled to give relief upon equitable terms (to be pre- 
scribed by the court), against every forfeiture for 
breach of any covenant whatsoever (a) contained in 

(v) HiU V. Barclay^ 18 Vee, 62. 

(«) Hill V, Barclay^ 16 Ves, 402 ; 18 Ves. 62 ; Gregory v. TTtfwm, 9 
Hare, 683 ; Nokes v. GibboUi 3 Drew. 681 ; Bemford ▼, Creaty^ 3 GiC 
67s ; Croft V. Gddemid, 24 312. 

(y) Grien v. Bridgee, 4 Sim, 96. 

(«) 22 k 23 Viet. c. 35, 8. 4 ; and see the C. L. P. Act, i860 (23 k 24 
Viet. c. 126), 88. 2, 3 ; Page v. BenruU, 2 Giff. 117. 

(a) QuiUer t. MapUtonf 9 B. D. 672. 
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a lease or under-lease or fee-farm grant, otber than 
and except only the following covenants and condi- 
tions, namely, — (i.) The covenant not to assign or 
underlet ; (2.) The condition of forfeiture upon a 
bankruptcy or execution; and (3.) The covenant in 
a mining lease for permitting inspection, &c., by the 
lessor. 
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CHAPTER XXI. 


MARRIED WOMEN. 


Sect. L — Skpabate Estate. 

Sub -sect. I. — Apart from Legia- 
lation. 

Sub-sect. 2. — The tffecta of Re- 
cent Legidation, 

Sect. II. — Pin-Money and Para- 
phernalia. 


Sect. III. — Equitt to a Settle- 
ment AND Right op Survi- 
vorship. 

Sect. IV. — Settlements in Dero- 
gation OP Marital Rights. 


In no respect did the rales of equity show a more 
complete divergence from those of the old common 
law than on the subject of the rights and liabilities of 
married women. 


By the old common law the husband on marrying Rigbti of 
became entitled to receive the rents and profits of the{ora,^ 
wife’s real estates during the joint lives (a ) ; and he 
became absolutely entitled to all her chattels personal The husband 
in possession (^), and to her choses in action upon a 

reducing them into possession during the coverture (c) ; general rule, 
or if he did not, but survived her, he (d), and after his 
death his administrator (e), on taking out administra- 
tion to the wife, was entitled to recover these choses 
in action of the wife. He also became entitled jure 
mariti to her chattels real, t.e., leaseholds, with full 


(a) PcHyllank r. Hawkins^ Doug. 329 ; Moore v. Minten^ 12 Sim. 161. 
(h) Co. Litt. 300 a. 

(c) Scawen v. BlurU^ 7 Ves. 294 ; Wddnuin r. Wddmany 9 Ve*. 174 ; 
Ca Litt. 351. 

{d) BeMa v. Kimpton^ 2 B. Ap Ad. 277 ; Proudley v. Pidder^ 2 Mj. k 
K. 57 ; and see Smart v. Tranter, 40 Ch, Div. 165. 

(e) In the good a of Harding, L. R. 2 P. & D. 394 ; Fleet v. Perrima, 
3 0 * 536 ; Wendey, 7 P. D. 13. 
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In ooniide- 
of 

sudntain- 
ing her. 

Wife remedi* 
leii at com- 
mon law. 


Interference 
of equity. 


Harried 
Women'i 
Property Act, 
i88a (45 k 46 
Tlot. 0. 75). 


power to aliene them inter vivos, even though rever- 
sionary (/), provided only that by any possibility they 
were capable of falling into possession during the 
coverture, and not otherwise (g ) ; though, if he died 
before his wife without having reduced into possession 
her choses in action (h), or without having aliened 
inter vivos her chattels real (i), they survived to her. 

The husband acquired these extensive interests in 
the property of his wife in consideration of the obli- 
gation which upon marriage he contracted of main- 
taining her ; but the old common law gave the wife 
no remedy whatever in case of the husband's refusing 
or neglecting to maintain her, or in the case of his 
bankruptcy; so that a married woman might have 
been left utterly destitute, no matter how large a 
fortune she had brought to her husband on the 
marriage ; and it was for this reason that equity raised 
up, with reference to married women, a system founded 
on justice and right, and utterly in contravention 
of the doctrines of the old common law ; and so 
beneficial was the equitable jurisdiction found by ex- 
perience to be, and so much in harmony with the 
requirements of modern society, that it received at 
length legislative sanction by the Married Women's 
Property Act, 1870, amended by the Married Women’s 
Property Act, 1874, both which Acts have since been 
consolidated and amended by the Married Women’s 
Property Act, 1882, hereinafter more particularly 
stated. 

It is proposed, firstly, to consider the original juris- 


(/) Ihnne v, JSart, 2 Russ, k My. 363 ; Bates v. Dcvndy, 2 Atk. 207 ; 
3 Rum. 72 n. ; aud sm In re Bdbamyy Elder t. Pearson, 25 Ch. DIt. 
620. 

(p) Buherlty v. Jkty, 16 Beav. 33 ; and lee In re Bellamy, Eldar t. 
Pearsm, 25 Oh. Div. 62a 
(k) Co. lMt> 351 6. 
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diction of the Court of Chancery, and now of the ProiectiT« 
Chancery Division regarding married women, and then ^ 
afterwards to explain the effect of the recent legisla- ^hanoery. 
tion ; but occasionally the effect of such recent legisla- 
tion is most conveniently stated incidentally in con- 
sidering the original jurisdiction. 


Section I. — The Wife’s Separate Estate. 

Sub-Sect. i. — Apart from Legislation. 

At common law the existence of the wife as an FftM covnt 

, t 1 could uo^ ftfc 
entity, or persona^ separate and distinct from her hus- common law 

band was considered as merged by the coverture in the 

entity, or persona, of her husband (h)i in equity thej»»«^. 

^ i. ^ i-i, ^ ^ ^ J but ihe might 

case was different ; for there a married woman was do so in 

considered capable of owning and holding property 

independently of her husband for her own separate 

use (/) ; and once having been permitted to own and 

hold property to her separate use, she took these with 

all the privileges and incidents of property, including 

they?^^ disponemli {ni). 


The wife’s separate estate (apart from recent legisla- 
tion) may be created in any species of property, and created, 
in many ways, e.g.^ the following : — 


I . The wife may hold separate estate by an ante- 1. ante- 
nuptial written agreement with her intended husband, 
and such ante-nuptial agreement may be made with 
reference either to her own property, or to the property 
of her husband, or of third parties (m). 


{k) Murray x. BarUe^ 3 My. k K, 220. 

{ 1 ) Brandon v. Robinton, 18 Vea. 434. 

(w) F^tiplaee v, Gorgesi l Vea. Jr. 48. 

(m) Simwwni x, SimmonM^ 6 Hare, 352 ; TvUeU v. Arwigtrony, I Bear. 
21 * 
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. Bjr virtue 
t a separa- 
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4. By gift! to 
>vife aMO< 
lately from 
huiband, or 
from a 
•tranger. 
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* u ^ ‘ . > ' 

2, She may also hold separate estate by special 
agreement with the husband after marriage (e), or 
where the husband deserts her, and this independently 
of and long prior to the statute 20 & 2I Viet. c. 85 
Cjp) 9 and the separate estate may arise even under a 
private Act of Parliament (^). 

3. The wife may also become entitled to separate 
estate by virtue of a separation deed between herself 
and her husband ; and for such a deed no trustee is 
required (r) ; but a trustee of such a deed is very 
desirable for the husband's indemnity and protection. 
Usually, however, this species of separate estate comes 
to an end with the resumption of cohabitation (5), 
unless the separation deed otherwise express, and ex- 
cepting as regards any savings of income made by the 
wife before such resumption (/). 

4. Gifts also from the husband to the wife may be 
made to her separate use, where they are made to her 
absolutely, and not merely to be worn as ornaments of 
her person (?/). And it seems also that a gift from 
a stranger, by delivery merely, to the wife during her 
coverture, even though not expressed to be for her 
separate use, would be for her separate use (r). 


(0) Haddon t. Fladgatt, l Swab. & Tr. 48 ; Pride v, L. R. 7 

Cb. App. 64 ; Aihwwrtdi v. Outran^ 5 Ch. I>iv. 923. « 

(p) iJtctl V. Mixon, I Atk. 278 ; Pe Pope's 2 'rusts, 21 W. R. 646 ; 2 
Bright'B HuBb. and Wife, 299 ; and eee In re Raindon'a Trusts^ 4 Drew. 
466 ; Pudge v. H >cd<m, 4 De O. A Jo. 216, 223 ; NichoUon v. Drury 
Buddings, 7 Ch. Div. 48. 

{q) In re Peueoek's Trusts, 10 Ch. Div. 490. 

(r) M*Oreyor v. M*Gregor, 21 Q. B. D. 424. 

{$) ^ieol V. Nieol, 30 Cb. Div. 143 ; 31 Cb. Div. 524; ITaJdon v. 
Maddon, 18 Q. B. D. 77S. 

(() Crouch V. Waller, 4 De 0 . A J. 302. 

(«) Oraham v. Londonderry, 3 Atk. 393 ; Grant v. Grant, 13 W. R. 
1057 ; Mews v. Mews, 15 B«»&y. 529 ; BaddeUy v. Badddey, 9 Cb. Div. 
1 X 3 . 

(v) Graham v. Londonderry, 3 Atk. 393 ; 1 BrigbCa Hush, and Wife, 
28^ 
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5. A wife trading separately is entitled to tlie trade s- 
property as her separate estate (x), 

6. The wife will, of course, hold all such property 6. By 
to her separate use as has been expressly limited to limf 
her by devise or otherwise for that purpose, whether 
before or after coverture; and this is probably the 
most frequent source of the separate estate of married 
women, apart of course from recent legislation. But 
the written declaration of the husband alone (that is 
to say, without his wife’s concurrence therein) would 
not render the wife’s fee-simple her separate estate (y), 

— sciL because he is not competent, by virtue of his own 
limited estate therein, to create a trust thereof. 


limitatiou for 
purpo»e. 


It was formerly supposed that the interposition of interpwUion 
trustees in all arrangements of this sort, whether made 
before or after marriage, was indispensable for the pro- 
tection of the wife’s interests ; in other words, that the 
property of which the wife was to have the separate 
use should be vested in trustees for her benefit ; and 
that the asrreement of the husband should bo made 
with such trustees. But although in strict pro- 
priety that should always be done, yet it was after- 
wards established that the intervention of trustees was 
not indispensable ; and that whenever real or personal 
property was devised to, or otherwise given to or 
settled upon a married woman, either before or after 
marriage, for her separate use, without the interven- 
tion of trustees, the intention of the parties would be 
effectuated in equity, and the wife’s interest protected 
against the rights and claims of her husband and of 
his creditors ( 2 ;) ; and in such a case the husband, as 
having the legal estate, would be held a trustee for the (*) 


(*) £x parte Shepherd, in re Shepherd, lo Ch. Div. 573. 

(y) Dye ▼. Dye, 13 Q. B. D. 147. 

{z) Newlande ▼. Paynter, 4 My. k Cr. 408 ; Pox t. JHawke, 13 Cb. 
Div. 822 ; Ex parte Sibcth, in re Sibeth, 14 Q. B. D. 417 ; Ex parte 
Whiteheadf in re Whitehead, 14 Q. B. D. 419. 
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wife (a). And under the Married Women’s Property 
Act, 1882 (6), it is expressly provided that the inter- 
vention of a trustee or trustees shall not be necessary. 

No particular form of words was or is necessary in 
order to vest property in a married woman for her 
separate use ; therefore if there is a gift of property to 
the wife for her “ sole and separate use ” (c), ‘‘ for her 
own use, and at her own disposal ” (cl), “ for her own 
use, independent of her husband ” (e), “ for her own 
use and benefit, independent of any other person ” (/), 
or ‘‘ so as that she should receive and enjoy the issues 
and profits ” (^), the separate use will be created ; on 
the other hand, no separate use would be created 
where there was, a mere direction “ to pay to a 
married woman and her assigns ” (h), or where there 
was a gift ** to her own use and benefit ” (z), or to her 
“ absolute use ” (A;), or where payment was directed to 
be made into her own proper hands, to and for her 
“ own use and benefit ” (/), or when property was given 
‘‘ to be under her sole control ” (m). 

The rule was laid down in Peacock v. Monk (n), “ that 
“ a feme covert acting with respect to her separate pro- 
“ perty was competent to act in all respects as if she 
“ were a feme sole ” (0) ; but of course where the restric- 


(a) Parker v, Brooke^ 9 Ves. 583; Bich v. Cockdly 9 Vcs. 375 ; Bx 
parte miitchead, in re Whitehead t Bupra. 

(b) 45 k 46 Viet. C.-75, p. I, Bub'sect. i. 

(c) Parker v. Brooke^ 9 Ves. 583. 

(d) IngUfield v. Coghlan^ 2 Coll. 247. 

(«) Wagataffy. Smithy 9 Ves. 52a 
(/) Glover v. Ilalh 16 Sim. 568. 

ig) Tyrrell v. //o^, 2 Aik. 588 ; and see GUberi v. Leteia, l De G, 
Jo. A Sm. j8 ; /n re Taraey'a Tinata, L. R. i Eq. 561. 

(h) Zumo V. MUnet, 5 Ves. 517. 

(f) Kensington v. Bolfand^ 2 My. k K. 184. 

{k) Ex parte 1 Deacon, 338. 

\l) Tyler v. Lake^ 2 Russ, k My. 183. 

V. Parker^ 2 My. k K. 174. 

<fi) 2 Vee. 190. 

(0) ffuUme y. Tenant, 1 L. C. 521. 
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tion on anticipation (hereinafter particularly dealt 
with) was annexed to the separate use, this power of 
disposition was taken away. And in accordance with 
this rule it was decided, — 

(a.) That personal property settled upon a (a.) Aatoper- 
covert for her separate use was subject to all the*®“^*^* 
incidents of property vested in persons sui juris, and 
that the feme might dispose of it without her husband’s 
consent, either by act inter vivos {p), or by will (^); 
and this power extended to interests in reversion, as 
well as to interests in possession (r) ; also, — 

(i>.) That as to real estate settled to the separate ih.) As to 
use of a married woman, she had the same power over e.tate. 
her life^interest therein as she would have had as a feme 
sole^ and that a contract to sell or mortgage that in- 
terest would have been speciBcally enforced against 
her (s) ; and as regards her absolute fec^simple estates, 2. Fo< 
that while she could not dispose of the legal estate with- ®*^^^®** 
out the concurrence of the person or persons in whom 
that estate was vested (viz., of her husband or of her 
other trustees, as the case might be), she might dispo*se 
of the equitable fee-simple estate either by will or by an 
instrument inter vivos^ and without the concurrence of 
her husband (f), and that whether trustees were inter- 
posed or not {u ) ; but whether such disposition of her 
fee-simple estates by deed or by will would deprive the 
husband surviving her of his curtesy estate, assuming 
that he would otherwise be entitled thereto, the rule of 


{p) Wagttaffv, Smith, 9 Ves. 520. 

Iq) FeUipldice ▼. Gorges, 3 Bro. C. C. 8 ; In the goods of Smith, i Sw, 
k Tr. 125. 

(r) Sturgis v. Corp, 13 Ves. 190 ; Leoh/mert r. Broiheridge, 32 Beav. 
353. 

(s) Stead v. Nelson, 2 Beav, 245 ; Major v. Landeg, 2 Russ. & My. 
357 * 

(<) TayUrr t. Meads, 34 L* J* Oh. 203 ; Pride v. BuU>, L. K. 7 
App. 64. 

(u) HaXL V. Walerhauot, 13 W. R, 633 ; and see Essez v. AtJcyns, 14 
Ves. 542 ; Hodgson v. Hodgson, 2 Kee. yo^ 
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the court appears to have been at first very undecided, 
but seems now to be fully settled as follows, namely, 
that although, in the absence of, or subject to, any such 
disposition by the wife, the husband is entitled to his 
curtesy, yet in case the wife disposes of the whole estate 
by deed inter vivos^ or even by will, the husband is by 
such disposition wholly barred and excluded from his 
estate by the curtesy (v). 


gfoparate pro- 
i>erty liable 
for her breach 
of trait, 
unleis re- 
strained from 
nntiolpation. 


Upon the principle that a married woman as to 
her separate property is to be deemed a feme sole, 
she would render it liable by concurring with her 
trustees in a breach of trust (x), or by herself commit- 
ting a breach of trust in respect of other property 
under the trust (y), unless she was restrained from 
anticipation (z ) ; but she must have been an ** actual 
actor*' in the breach (a). And under the Married 
Women’s Property Act, 1882 (6), a married woman is 
now rendered liable as regards her separate property 
under that act for any breach of trust or devastavit 
committed by her either before or after her mar- 
riage, and this liability is to be regarded as a liability 
arising upon a contract by her within the meaning of 
the Act. 


The lavingi 
of income of 

■eperate 

eitate are 
alio leparate 
eitate. 


If the wife, having property settled to her separate 
use, effected savings out of it, she had the same power 
and control over those savings as she had over the 
separate estate itself ; for, in the quaint language of 
Lord Keeper Cowper, “ the sprout was to savour of 


(v), Roberts v. DixweUy i Atk. 607 ; Jlfor^ran v. Morgan^ 5 Mad. 408 ; 
Apfi^on V. Rowlcg, Lu R, 8 Eq. 139 ; Cooper v. ii^Donaldf 7 Ch. 
Div. 28S. 

(«) Brewer v. Swirlea, 2 Sm. & Giff. ^219 ; Jones v. ffiggina, L. R. 2 
Eq. 538. 

(y) Clive v. Carew^ 1 & H. 199. 

(*) Davies v. Hodgson, 25 Bear. 186; Pemberton v. bPOill, i Drew. 
k Sm. 26|5 } Stanley v, Stanley^ 26 W. R. 310 ; 7 Ch. Div. 589. 

(а) Savpyer v. Sawyer, 28 Ch. Div. 595. 

(б) 45 k 46 Viet. o. 75, B. 24. And see the TruBtee Act, 188S (51 k 
52 Viet. 0. 59), I. 6 ; and eppra, pp. 189, 191. 
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the root and to go the same way ” (c) ; and if the 
wife had a power over the capital, she had also a 
power over the income and accumulations (d) ; and 
the same rule applied to savings out of the income 
allowed to a married woman under her husband’s 
lunacy (e) ; and even the investments made with such 
savings or with the accumulations thereof belonged to 
the married woman for her separate use (/), — a result 
which, however, did not in all cases hold good for the 
investments of the capital moneys of the separate 
estate (y); but now, under the Married Women’s 
Property Act, 1882 (A), the investments of capital 
moneys, being the woman’s separate property under 
that Act, would also be, and remain, in all cases 
separate estate. 


a 

(( 

C( 

iC 

ii 

iC 

it 

iC 

a 
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“ A wife having property settled for her separate 
use was entitled to deal with the money as she 
pleased. If she directly authorised the money to be 
paid to her husband, he was entitled to receive it, 
and she could never recall it. . . . If the husband 
and wife, living together, had for a long time so 
dealt with the separate income of the wife as *to 
show that they must have agreed that it should 
come to the hands of the husband, to be used by 
him (of course for their joint purposes), that would 
have amounted to evidence of a direction on her 


She may per* 
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band to re- 
ceive the 
income of her 
separate 
estate, even 
though re- 
st mined from 
anticipation. 


part that the separate income, which she otherwise 
would bo entitled to, should be received by him ” in any case, 
(i ) ; and even in cases where she was entitled to an 
account against him for such receipts, the general account. 


(c) Gore v. Knight, 2 Vem. 535. 

id) NewUmdi v. PqyrUer, 4 My. & Cr. 408 ; Humphrey v. Rkhardi, 
2 i ur. N. S. 432, 

(c) Re Sharp, 3 P. D. 76. 

if) Barrack v. McCulloch, 3 K. & J. lia 

iff) Wright v. Wright, 2 J. & H. 647. 

(h) 45 k 46 Viet. c. 75, eg. 6, 7, 8. 

(i) duon ▼, Rideout, I Mac. k Q. 601 ; Rowley r. Unwin, 2 £. & J« 
138 ; Dixon t. Dixon, 9 Cb. Div. 587. 
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rule was that he should be obliged to account for one 
year’s receipts only {k ) ; but of course she may, where 
not restrained from anticipation, make an actual com- 
plete gift of her separate property to her husband 
(as indeed to any one else) ; and in such a case, she 
would be entitled to no account whatever of it (/) ; 
but the onus of proving such a gift is on the husband 
(m). Also, if a feme covert^ having personal estate 
settled to her separate use, dies without disposing of 
it, the husband is entitled to it ; and all those parts 
thereof that consist of cash, furniture, or other per- 
sonal chattels, or of chattels real {n), he takes in his 
marital right (o), and all such parts thereof as consist 
of ‘‘choses in action,” he is entitled to take as her 


administrator (p), and in either case for his, the 
husband’s, own benefit, but subject to his wife’s debts ; 
and this is the law also under the Married Women’s 


Property Act, 1882, as regards the wife’s separate 
property under that Act (^). 


Property Although a man having a general power of appoint- 

gettimliwwer over property, which in default of appointment 

of appoint- goes to others, by exercising his power makes the 
appointed property assets for payment of his debts, in 
an administration of his estate after his death (r), yet 
it was held, that if a married woman exercised such 
a power, the appointed property would not have 
been applicable to the payment of her debts in such 


{k) Lewin Tr. 549 ; Peachey on Settlements, 291 ; but see Darhin x, 
Durkin^ 17 Beav. 578. 

(^) Eduurds v. CAryne, 13 App. Ca, 385. 

(m) Wood V. Ooci, 40 Ch. Div. 461. 

(n) Co. Litt 46 6 ; Dyer, 251. 

(o) Molony ▼. Kennedy^ 10 Sim. 254 ; Joknetone ▼. Lumhf 15 Sim. 308 ; 
and see (as to reversionary leaseholds) 7 n re Bdlamyt Elder v. Peareon, 
25 Ch. Div. 62a 

ip) Proudley v. Fielder, 2 My. k K. 57. 

{q) 45 k 46 Viet c. 75, Bs. X, 4, 23 ; and dUtinguiah s. 11 ; and aee 
In re Lamjbet% Stanton v. Xambeiie, 39 Ch. Div. 626. 

(r) Jenny T. iMrm, 6 Mad. 264 ; and diitinguiah Thureton v. Evant, 
32 Ch. Div. 508. 
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an administration of her estate ; bat now under the 
Married Women’s Property Act, 1882 («), as regards 
contracts made by the married woman after the 3 1 st 
December 1882 (/), the appointed property would be 
assets in such administration. Even l^fore that Act, 
it had, however, been decided that if a married woman 
had a general power of appointment, and she exercised 
it, and part of the appointment failed through 
lapse), she thereby made the failed part of the apiX)int* 
ment property her own, so as to defeat the gift over in 
default {u), — scil, if an intention appeared to defeat 
such latter gift, and not otherwise (r). 


The reason for the old rule of equity in this respect Difference! be 
was to be found in certain differences between property eltlto "nT^*** 
being sepai’ate property on the one hand, and powers 
of appointment on the other hand. Thus, the separate 
property of a married woman was never recognised by 
the old common law, while her capacity to exercise 
a power of appointment was there fully recognised. 

And again, it was long held in equity that although a 
feme covert having separate estate might contract by 
express agreement a debt payable out of that property, 
yet she could not by mere contract incur a debt pay- 
able out of property over which she had a mere power 
of appointment (x ) ; and it was only latterly decided, 
that a married woman committing a fraud was liable 
to be visited with the consequences of such fraud 
(y). sciL that by the fraud she rendered her general 
property liable, and if that was insufficient, then 
the appointed fond also (2); and in the case of The 


(«) 45 k 46 Viet. c. 75, 8. 4. 

(<) In re Roper ^ Roper v. Poncaeter, 39 Ch. Div. 4S2. 

(n) WUUmghby-Oihorrke v. Helyoake^ 22 Ch. Div. 238. 

(v) ThurtUm v. Evantt supra. 

(x) Shattock v. ShaUoek, L. H. 2 Eq. 186. 

(y) Savage v. Pottery 9 Mod. 35 ; Blain v, Terryherryy 1 1 Gr. 286. 

(a) VoAighan v. Vanderttegeoy 2 Drew. 165, 363 ; Shattock v. Skattoeky 

Xi. A 2 Eq. 1S2. 
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London Chartered Bank of Australia v. Lempriere 
(a), in the Privy Council, although the distinction 
between separate property and a general power of 
appointment was not (as it could not be) exploded 
for all purposes, still the distinction was practically 
exploded by an ingenious evasion. In that case, 
a Mrs. A. was entitled to largo personal estate, 
settled to her separate use, with remainder as she 
should by will or deed appoint, and she was not 
restrained from anticipation. At the request of her 
bankers she gave them a letter charging her interest 
under the settlement as a security for overdrafts, and 
subsequently made her will in execution of the power, 
and died largely indebted. The action was thereupon 
instituted to effectuate the charge ; and although it 
was contended that the coipiis could not be made 
liable, James, L.J., said: “In tlie present case it is 
to be noted that the gift is to the married woman for 
‘‘ her separate use for life, with remainder as she should, 
notwithstanding her coverture, by deed or will appoint, 
“ with remaiiukr to her exeoiUovs or administrators. 
Their Lordships are satisfied that on the weight of 
‘‘ authority and on principle they ought to treat this as 
what it is in common sense, and the common appre- 
hension of it would be, an absolute gift to the sole and 
** separate use of the lady. The words arc an expansion 
and expression of what would he implied in the loords 
“ sole and separate use ; and their Lordships conceive 
‘‘ themselves at liberty to hold that such a form of gift 
to a married woman, without any restriction on antici- 
pat ion, vests in equity the entire corpus in her for all 
purposes, as fully as a similar gift to a man would vest 
« it in him " Qi), 


(а) L. R. 4 P. C. 572 ; Godfrty v, Ilarhen, 13 Clu Dir. 216 ; Herring 
V. Barrow, 13 Ch. Div. 144 ; and see Heatley v. Tkomoi, 15 Ves. 596 ; 
aod Plowdm v. Gagford, 39 Ch. Div. 622. 

(б) DiaUnauiftR Pa%U v. Pavl, 19 Ch. Div. 47 j 20 Cb. Div, 742 ; 
ovtrroluig Paul T. Paul, 15 Ch. Div. 58a 
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Courts of equity were also very slow to admit that A/rm# euitrt 
a mamed woman having separate property could bmd oriipiiiaij 
that property even with any liability for her debts ; 
bat after a time, being pressed by the injustice of allow- 
ing her to continue in the enjoyment of her separate 
property without pa\4ng her creditors, the courts at first 
ventured so far as to hold, that if she made a contract Saoo««8ive 
for payment of money by a written instrument, with 
a certain degree of formality and solemnity, as by a 
bond under her hand and seal (r), in that case the bound by 
property settled to her separate use should be made 
liable to the payment of it ; and this principle was 
subsequently extended to instruments of a less formal (a.) By bill or 
character, such as to bills of exchange (d\ or promissory- 
notes (e\ and ultimately to any written agreement (/). 

But these courts still for a long time refused to extend 
the principle to a verbal agreement or other common as- (4.) And li»t 
sumpsit ; for it was said the married woman’s disposition CrdiniJ^^arol 
of her separate estate was in reality the execution of a ®®“'‘ 

power of appointment, and only an instrument in writ- 
ing would operate as an execution of the power, and a 
mere assumpsit would not do (y) ; or if the married 
woman’s disposition was not (and it was not in reality) 
like the execution of a power of appointment, at all 
events in order specifically to charge her separate estate, 
the execution by her of a written instrument was in- 
dispensable to show her intention to create such a 
charge (h) ; and it was only by means of a charge (i), 
and in fact it still is only by means of a qtiasi charge, that 


(c) Ifidme T. Tenant^ i L. C. 525 ; UeaiJUy v. Thxmoi^ 15 Ves. 596. 

(d) Stuart v. Kirkwall, 3 Mad. 387 ; Owen v. Homan, 4 H. L. Caa, 
997 ; M' Henry v, Daviet, L. R. 10 Eq. 88. 

(e) Bullpin v, Clarke, 17 Ves. 365 ; Field v. Soide, 4 Russ. 112. 

, (/) Af€uter V. Fuller, 1 Ves. Jr. 513 ; Hurray v. Barlee, 3 My. A K. 
209 ; Picard ▼. Hine, L, R. 5 Ch. App. 274. 

(fif) Murray v. BaHee, 3 My. k K. 223 ; Owent ▼. IHckeneon, i Cr. k 

53. 

(A) Murray y. Bailee, 3 My. k K. 223. 

(i) Hodgoon y. WUHamton, 15 Ch. Div. 87 ; Bobinton v. PuskeHng, 
16 Ch. Div. 660; Durrant y. JUekUtB, 8 Q. B. 1 >. I 77 ; MalUU y. 
Ha$ting$, 35 Ch. DiY. 94. 
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the married woman’s property can be rendered liable 
to satisfy her debts (1c), However, latterly the courts 
felt themselves pressed with the inconsistency of draw- 
ing this distinction between the written and the verbal 
engagements of a married woman, and a growing ten- 
dency was manifested to adopt a more consistent course 
by holding, lat. That to the same extent to which a 
married woman was by courts of equity constituted a 
feme sole with respect to property, she ought also to be 
regarded as a feme sole with respect to her debts, or 
engagements in the nature of debts ; and, 2d, That all 
such debts should stand on the same footing, in what- 
ever form contracted (1), And at last the liability 
of the separate estate on merely verbal contracts was 
decided by Kindersley, V.C., who in Matthewman*s Case 
(m), says : It clearly is not necessary that the con- 
** tract should be in writing, because it is now admitted 
** that if a married woman enters into a verbal engage- 
** inent, expressly making her estate liable, such contract 
** would bind it ; nor is it necessary that there should be 
an express reference made to the fact of there being 
“ such separate estate, for a bond or promissory-note 
given by a married woman, without any mention of 
“ her separate estate, has long been held sufficient to 
“ make her separate estate liable (n), provided she be not 
“ restrained from anticipation (o). If the circumstances 
''are such as to lead to the conelusion that she was 
" coniretding not for her hudusndy hut for hersdfy in 
“ respect of her separate estatCy that separate estate will 
** be liable to satisfy the obligation/* 


(Ir) Maniod Women’s Property Act, 1882 (4$ A 46 Viot. c. 75), ts. x, 
(/) VoMifkttn V. TandertUffeny 3 Brow. 183. 

(m) L. H 3 Kq. 787 ; see also Jlfayd ▼. Fifldy 3 Ch. Bit. $87 ; 
Bartel v. Jenkin*, 6 Ch. Biv, 738; CoUeU v. Dickamh, W, 
1879, ^ 

. (a) Jekmaom t. Mlaghery 3 Bo Q. F. A Ja 494. 

(0) Alwoocl V. 3 Q. B. B. 733. 
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But even after the rule had been thus extended in 
the last-mentioned case, the courts still evinced a to future 
great aversion to extending the liability of the separate 
estate of a married woman ; and it was held, in fact, 
that her general engagements entered into during the 
coverture could be enforced only against so much of 
her separate estate as she was entitled to at the date 
of entering into the engageinent, and as remained at 
the date of entering up judgment and suing out execu- 
tion against it, and not against separate estate to 
which she became entitled after the date of entering 
into the engageinent ; but now, under the Married 
Women’s Property Act, 1882 (q)y the contracts of a 
married woman bind not only her then present, but 
also all future accruing, separate property, scil, being 
property which is made separate estate by the Act ; 
but to have this effect, the contract must have been 
made on or after the ist January 1883 (r). As 
regards the married woman’s contracts made before 
coverture, and for which judgment has been entered 
up during the coverture, it is not necessary to show 
that the wife has separate estate at the date of entering 
up the judgment (s). 

It was not the practice of the court to make any No penonU 
personal decree against a married woman (t ) ; there- 
fore, no bankruptcy decree or order for her imprison- 
ment under the Bankruptcy Act, 1869 (now 1883), 
or the Debtors* Act, 1869, could be made against 


(p) Pike T. Pitzgilhon^ Martin v. FUzgibbem, 14 Ch. Dir, 837 ; on 
app., 17 Ch. Dir. 454 ; Flower ▼. BxdUrt 15 Cb. Dir. 665 ; a«d »ee 
Aniik V. Luea$^ 18 Cb. Dir. 531 ; King v. Luetu, 23 Cb, Dir. 712 ; /« 
re Peaoe and Waller, 24 Cb. Dir. 405 ; In re Vardo^e Tr%uU, 31 Ch. 
Dir. 275. 

(V) 45 ^ 46 c. 75, t. I, nih-aeot. 4. 

<r) Tumbnll r. Forman, 1 5 Q. B. D. 234. 

(«) Bowne r. Fletcher, 21 Q. K D. 11 ; and aae Bedt r. Pieree, 23 
Q. B. D. 316. 

(I) Fruncii t. WigzeU, l Mad. 264. 
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her (it), even although she was engaged in trade and 
was trading separately from her husband. However, 
now, under the Married Women’s Property Act, 1882 
(v), a married woman carrying on a trade separately 
from her husband is, in respect of her separate property, 
sciL being property which is made separate estate by 
the Act, made subject to the bankruptcy laws in the 
same way as if she were a feme sole ; but even yet, if 
she is not carrying on such a separate trade, she is 
not liable to be made a bankrupt (^). And even if 
she is cariydng on such a separate trade, she is not 
liable to a commitment order under section 5 of the 
Debtors’ Act, 1 869 {y). The principle underlying all 
these decisions seems to be this, that the wife’s person 
is the property of her husband ; and his property is 
not (for another person’s debts, even although that 
other person is his wife) to l)e either taken from him 
by imprisonment of the wife or otlierwise slandered 
by the bankruptcy of the wife (not being engaged in 
a separate trade). 

The extent of the relief afforded by equity against 
the separate estate of a feme covert was thus laid down 
by Lord Thurlow in Hidme v. Tenant (jr) : “ Determined 
“ cases seem to go thus far, that the general engagement 
“ of the wife shall operate upon her personal property ^ 
** and shall apply to the rents and profits of her real estate ; 
” but I know of no case where the general engagement 
" of the wife has been carried to the extent of decreeing 
** that the trustees of her real estate shall make convey- 
“ ance of that real estate, or shall by sale^ mortgage^ or 

(«) Jokt^n V. OaUagheTf 30 L. J. Ch. 398 ; and especially JSx parte 
in re lieneoffCt U K- 9 Cb. App. 307 ; £x parte Shepherd in 
re Shn^ardt to Ch. Div. 573 ; £x parU Jenee, in re OriueU, 12 Cb. 
Biv. 404. 

(•) 45 A 46 Viet, a 75, 8. I, lub-ieot 5. 

(«) In re Gardiner, ex parte Coaleon, 20 Q. B, D. 249. 

(y) jSooH MorUjf^ 20 Q. B. D. 120; Ihwne r. FUteher, 21 Q. B. 
D. II. 

(<) I L. a 526. 
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"otherwise, raise the money to satisfy that general 
" engagement on the part of the wife ” (a). But it is 
more than doubtful whether this statement of Lord 
Thurlow’s adequately expressed the extent of the relief 
which was latterly afforded against the separate property 
of married women ; for when the quasi charge of debts 
against such property was declared, tlio courts would 
proceed to give directions ns to the realisation of the 
charge ; and they might apparently, in a proper cose, 
have directed a sale or mortgage thereof, together with 
the necessary incidental conveyance. The Alarried 
Women's Property Act, 1882 (6), appears to be silent 
on the subject. Excepting through such declaration of 
quasi charge and the realisation thereof in such manner 
as the court may direct, the creditors, semhle^ can have 
no execution against either the real or the personal 
estate of the married woman during her life, and the 
execution will be expressly limited to such separate 
estate (if any) as she is not effectively restrained from 
anticipating (c) ; but after her death the creditors of a 
married woman may file a bill against her represen- 
tatives for the administration of her separate estate, 
which will be treated as equitable assets {d ) ; and her 
ante-nuptial debts would ’be provable along with all 
her other debts contracted with reference to her separate 
estate {e). Also, in the case of a married woman, 
equally as in the case of a man, if being the donee of 
a power of appointment she exercises that power with 
the intention of defeating the gift over in default (/), 


(a) Francis y. Wtgzellf i Mad. 258 ; AyleU v, Ashton, i My. k Cr, 
105, 1 12. 

{b) 45 & 46 Viet, c, 75 ; but tee Williams v. Mereier, 9 Q. B. D. 
337; 10 App. Ca. i ; Bursill v. Tanner, 13 Q. B. D. 691. 

(c) BursUi Y. Tanner, 13 Q. B. D. 691 ; and tee Meager v. PeUew, 
14 Q. B. D. 973 ; SeaU v. MorUy, 20 Q. B. D. 120 ; Downe y. Fleteher, 
21 Q. B. D. 1 1. 

(d) Owns V, JHekenson, i Cr. k Ph. 48 ; Gregory t. Loehyer, 6 Mad. 
90 ; and tee 45 k 46 Viet. c. 75, tt. 4, 23. 

(e) BdL T. Stoei^, lo Q. B. D. 129. 

(/) Thurston v. Evans, 32 Ch. Diy. 508, 
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she thereby renders the appointment property assets 
for the payment of her debts contracted after the 3i8t 
December 1882 (g). 

It has been seen that when first property was per- 
mitted to be settled to the separate use of a married 
woman, equity viewed her as a feme sole to the extent 
of having dominion over the property. It was then 
found that tliis concession to the requirements of 
justice, was open to the diflSculty that she, being at 
liberty to dispose of it (as a feme sole might have dis- 
posed of it), was exposed to the persuasion of her 
husband and under such persuasion might defeat the 
very purpose for which her separate property was given 
her. To meet, therefore, this further difficulty, a pro- 
vision was adopted for prohibiting her anticipation of 
the income, so that the wife should have no dominion 
over it till the payments actually became due (h). 
And this was supported on the following reasoning : — 
That separate estate is purely a creature of equity, 
devised for the protection of married women, and that, 
being such, equity has a right to act upon its own 
creature, and to modify it so as to further the object 
for which separate estate was first created (i). It was 
for some time thought, that a similar fetter might be 
imposed on property enjoyed by men, without relation 
to the man'ied state, but Lord Eldon, in Brandon v. 
Jtoibinson (A), decided that in the case of a man, the 
jus disponendi cannot be taken away from him by a 
mere prohibition against alienation ; and such attempted 
restraint on alienation in his case would be void for 
repugnancy ; but in the case of married women, the 


{g) Willoiugkby-O$bome v, JlolyocJce, 22 Cb. Dir. 238 ; and see Married 
Women's Property Act, 1882, a. 4 and distiug* Jiojfier v. Danceuier, 
39 Cb. Dir. 4S2. 

. (A) Pj/bui T. Smith, 3 Bra C. C. 339 ; Stewari r, Fletcher, 38 Cb. 
Ur. 627. 

(«) TitUett r. ArmHrcmg, 1 Bear, 22. 

(A) 18 Vea 429. 
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restraint an arUicipcUion is consistent with, and in furih^ 
ance of, the very object of the separate estate of a married 
woman, and so can be (and has been) permitted to be 
good. Apparently also, the restraint on anticipation is 
not within the rule of Perpetuities (/). 

The power of courts of equity to impose restraints lUitraini on 
upon the alienation by mamed women of their sepa- 
rate property having been established, the question 
next arose as to whether these restraints were to be • 

confined to an actually existing coverture, or might be 
extended to take effect upon a future marriage. After 
some wavering of opinion, it was eventually deter- 
mined in Tidlet v. Armstrong (wi), that the restriction, 
attached to a subsequent marriage. The Master of 
the Rolls in that case lays down the following general 
propositions on the nature and effect of the clause in 
restraint of anticipation : — 

‘‘ If the gift be made for her sole and separate use, ([•) The mar- 
“ without more, she has, during her coverture, an alien- hai aj«f 
“ able estate independent of her husband. 2er ^ 

property. 

“ If the gift be made for her sole and separate use, (a-lifre- 
“ without power to alienate, she has, during the cover- entitied’to the 
“ ture, the present enjoyment of an inalienable estate 
“ independent of her husband. sively. 

In either of these cases she has, when discovert, ( 3 .) 

" a power of alienation ; the restraint is annexed to the or without 
** separate estate only, and the separate estate has its exists 
** ence only during coverture ; whilst the woman is dis- coTerture 
** covert, the separate estate is suspended, though it is 
" capable of arising upon the happening of a marriage. 


{ 1 ) Buckton V. May, ii Ch. Div. 645 ; Herbert v. WebtUr, 15 Ch« 
DIy. 61a 

{m) i Bmy. I ; mud tee Bnekton t. Hay, 10 Cb. Div. 645. 
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" The restriction cannot be considered distinctly from 
** the separate estate, of which it is only a modifica- 
** tion. ... If there be no separate estate, there can 
** be no such modification. The separate estate may, 
“ and often does, exist without the restriction, but the 
“ restriction has no independent existence ; when found, 
** it is a modification of the separate estate, and in- 
separable from it ” (n). 

It seems to result briefly from the preceding quota- 
tion as follows: — First, That while a spinster, the 
female entitled for her separate estate, without power 
of anticipation, may anticipate the entirety or any part 
of her estate ; but that immediately upon her marriage 
(No. i), the separate estate, and with it tlie restraint 
on anticipation, attach and endure during that cover- 
ture; and that upon her widowhood (No. i) both the 
separate estate and the restraint dis-attach ; and again 
upon her subsequent marriage (No. 2), and subsequent 
widowhood (No. 2), and so on toties quotieSy attaching 
and dis-attaching, and re-attaching and again dis-attach- 
ing, according as she is covert or not from time to 
time, and for the time being {0), 

When the fund which is given to a married woman 
for her separate use without power of anticipation is in 
court, and she applies for the payment out of that fund, 
the court has to inquire whether the restraint is still a 
continuing restraint or not ; and if such restraint is 
not a continuing one, the fund will be paid out to the 
woman on her separate receipt (p) ; but it will not be 
so paid out if tlie restraint is intended to continue, as, 
if the testator has said that his trustees are to Iwld 


(«) Woodf^tMon T. ITaZirr, 2 Ruu. k My. 197. 

t. Jfeu*. i Coll, 138 ; 1 Phill. 627 ; TidUU t. Armstrong, 

(p) In ft Oorl**# TrutU, 21 Cb.Div. 748 ; In re EUieU Tnute, L. R, 
17 fiq. 40^; In re Rowi, &HaUeran y. itingy 27 Ch. Dir. 411. 
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the fund for the married woman ; and this, 
is the case whether the fund is an income-bearing one 
or not. 

As in the case of the separate use, so in the case of wbat 
the restraint on anticipation, no particular form of words aiieuatidn*) 
is necessary to restrain alienation, if the intention 
clear. Thus, when property was settled, and it was 
directed that the trustee should during the lady's life 
receive the income when and as often as the same 
should become due,” and pay it to such persons as she 
might from time to time appoint, or ])ermit her to 
receive it for her separate use ; and that her receipts, 
or the receipts of any person to whom she might 
appoint the same after it shauld become due, should be 
valid discharges for it; it was held that she was re- 
strained from anticipating the income (r). So also 
where property was given to the separate use of a 
married woman **not to be sold or mortgaged,” she 
was held to take it with a restraint on alienation 
On the other hand, where a testator bequeathed a what wordi 
sum of stock in trust for the separate use of his wife iltrain aiiena- 
. for her life, and directed that it “ should remain during 
“her life, and be, under the orders of the trustees, 

“ made a duly administered provision fur lier, and the 
“ interest given to her on her personal appearance and 
“ receipt f by any banker the trustees might appoint, it 
was held that the widow, who had married again, was 
not restrained from alienating her interest in the 
stock (t). And generally, where expressions are used 
giving the wife a right to receive separate property 
“ with her own hands from time to time,” or so that 


(5) Aeoton ▼. Greenend, 34 Ch. Div. 85, 712 ; and In re Tippett v. 
NewbwU, yj 444 * 

(r) Fidd V, Evantf 1 5 Sim. 375 ; Baker t. Bradley^ 7 De 0. M, It O. 
597 ; and aee Blamd v. J>awe$, 17 Cb« Dir. 794. 

(f) Steedman v, Poole, 6 Ha. 193 ; Baggett r. Meux, t CoU. 138 ; 
Chaptaan r. Wood, W..N. 1884, p. i8x. 

(t) In re Bose^e Truite, i Sim. K. S. 176. 
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hsr receipts “ alone for what should be actually ” paid 
into her own proper hands should “be good dis- 
charges,” they are, to use the words of Lord Eldon, 
only an unfolding of what is implied in a gift to the 
woman for her separate use (u). 


In what easel 
the trust would 
be wholly 
destroyed, 
so as not to 
attach on 
>narriage. 


If property 
remain in 
quo, 


Inasmuch as a woman, when discovert, had and has 
full power of alienation over her separate estate, even 
though coupled with a restraint against anticipation or 
alienation, the question sometimes arose whether she 
had not, by her intervening acts during discoverture, 
acquired the property unfettered by any restraint, so 
that neither the separate estate nor the restraint on 
anticipation would attach or re-attach upon her mar- 
riage, as they would have done in the absence of such 
acts. Thus, in Wright v. Wright (/?), where stock was 
bequeathed to a woman upon trust for her separate 
use, without power of anticipation, but without the 
intervention of trustees; and she afterwards, being 
discovert and siii juris, sold the stock, spent a portion 
of tlie proceeds, and invested the rest in shares of 
a joint-stock bank and Canada bonds, — It was held, 
that by doing so she had determined the trust for her 
separate use, and with it the restraint on anticipation, 
Wood, V.C., saying ; “ Had she allowed the property 
“ to remain in statu quo, had she left it until her 
“ marriage in the form of investment in which it was 


ihetrusUim- “bequeathed to her by her parents, then, according 

J^upou 

“ to Newlands v. Pagnter (x), the husband must have 
“ been considered as adopting the property in the state 
“ in which they left it, and subject to the trusts that, 
“while in that state, they had impressed upon it. 
If she sell « not leave it in that form ; having the 

the pwchesc- “ sole ownership of the property, and being single and 


(«) Parket t. ix Vm. 222 ; Acton t« 1 Siio. k St 429 ; 

. JtoM T. Sharrod, 1 1 W. It 356. 

(v) 2 J. ik H. 647. 

(s) 4 Hy. k Cr. 40S. 
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“ suijuris^ she sold it and received the purchase-money, mone^, ih« 
“ When the property was in her hands as money, it ^ 
** was as absolutely hers as if it had never been fettered 
“by any trust whatever. By selling the property, 

“ she disposed of it finally and entirely (y). The 
effect of disposing of the corpus hero stated was, of 
course, to be distinguished from the efiect already 
stated of disposing of the savings of income in the 
purchase of investments, and the subsequent variation 
of such investments (z). And apparently now, under 
the Married Women’s Property Act, 1882 (a), an 
alteration or disposition of the corpus even will not, 
as regards separate estate under that Act, destroy either 
the separate estate or the restraint on alienation. 


A married woman, although restrained from anti- Court 
cipation, might have barred an estate-tail (/>), or not df 
accepted payment out of court (c), neither of these 
acts involving any anticipation. But a court of equity 
could not (apart from statute) dispense with the 
restraint on anticipation, not even where the highest 
equity required that the married woman’s estate should 
be rendered liable, ^.y., for the payment of costs un- 
righteously incurred by her (d ) ; and therefore, where 
a testator gave a legacy to a married woman upon 
this condition, that within twelve months she should 
execute a certain conveyance of her separate estate, 
which was subject to a restraint against anticipation, 
it was held that the court had no power to release 
the property from that restraint, even though it should 


{y) BuUanthaw v. Martin^ Johns. 89. 

(z) Barrack v. M^CuUoeh, 3 Kay. k J. no, 

(а) 45 k 46 Viet. c. 75, aa. 6, 7, 8, 91 

(б) Cooper x. Macdonald^ 7 Ch. Div. 288. 

(e) In re Crompton't TrueU^ 8 Ch. Dir, 460. 

(<i) EUm V, Johnson, 31 Ch. Dir. 532, oyemiliog In re Andrews, 
Sdwards t. Dewar, 30 Ch. Div, 159, 
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be clearly for her benefit {e). But the court might 
of course, under the provisions of an Act of Parlia- 
ment and for the purposes of the Act (/), have 
released the restraint; and now, under the Con- 
veyancing and Law of Property Act, i88i {g), the 
court may, if it thinks fit, and if it is made to appear 
to the court to be for the benefit of the married 
woman, and if she consent, make a judgment or order 
binding her separate property (or her interest in any 
property), notwithstanding she is restrained from 
anticipation (A). 


Sub-Section 2. — The Effects of Recent Legislation. 


ao&aiVict. Under the statute 20 & 21 Viet c. 85 (Divorce 
eVt^ Act), a 21, amended by the statute 21 & 22 Viet 
under. ^ jQg^ ^ jg deserted*' by her husband, 

she may obtain an order of protection of her property 
against her husband and his creditors; and in case 
of subsequent cohabitation, such property is to be held 
to her separate use (i) ; and by the statute 20 & 2 1 
Viet. c. 85, s. 25, if she is '"judicially separated^* she 
is to be deemed a feme sole as regards her property, 
seif., being property acquired subsequently to this 
judicial separation {k ) ; also, on a “ divorce ** she be- 


(e) Rohxmon v. WheelwrighJtf 21 Beav. 214 ; 6 De G. M. k Q. 535 ; 
Qa$MVt Truatt, 11 Jur. N. S. 780 ; Sanger v. Sanger^ L. R. ll l 5 q. 
470 (decidetl under 33 & 34 Viet c. 93, s. 12) ; Smith v. Xueoe, l8 Cii. 
l)ir. 531 ; In re Vardon't Truata^ 31 Cb. Div. 275. 

(/) Leasee ami Sales of Settled Estates Act, 1877, s. 50 ; Settled 
Land Act 1882. s. 61, sub^sect. 6. 

{g) 44 & 45 Viet c. 41, s. 39. 

{h) See liodgca v. liadgea^ 20 Ch. Div. 749 ; Uarriacn v. ffarriaon, 
40 Ch. Div. 41S ; and see In re Benton^ Smith v. Smith, ig Cb. Div. 
277. 

(♦) In re Rainsdon'a Truata, 4 Dr. 446 ; Budge v. Weeden, 4 De O. 
k Jo. 216, 223 ; Niehotaon v. J)mrg BuUdinga, 7 Ch, Div. 48. 

(ifc) Iknfiea v. Cr^h, 30 Ch. Div, 500 ; In re Edwards, L. R. 9 Ch. 
App. 97 ; and ITaUe v. Moriand, 38 Ch. Div. 135, disapproving Cooke 
V. /Wler, 26 Beav. 99. 
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COI116S of coursB a feme> sole; and any prior settle* 
ment of her property may be varied (/). 

Under the statute 4^ Viet, c. 19 (Matrimonial 4* vict. 0. 19^ 
Causes Act, 1878), s. 4, if a husband is convicted, 
summarily or otherwise, of an aggravated assault within 
the meaning of the statute 24 & 25 Viet. c. 100, s. 43, 
on his wife, the court or magistrate before whom ho 
shall be so convicted may, if satisfied that the future 
safety of the wife is in peril, order that the wife shall 
be no longer bound to cohabit with her husband, and 
may order the husband to pay his wife a weekly sum ; 
and such order shall have the force and effect in all 
respects of a decree of judicial separation on the ground 
of cruelty (m) ; but such order would be discharged by 
a subsequent resumption of the cohabitation, and would 
not again become operative on a second separation (n). 

Also, under the statute 49 & 50 Viet. c. 52 (Married 49 & so Viet. 
Women, Maintenance in Case of Desertion, Act 1886), Bepamta main- 
from and after the 2 5th June 1 886, a married woman, andar. 
upon having been deserted by her husband, may 
summon him before the magistrates, who (if satisfied 
of his ability or partial ability to maintain her, and 
that he has failed to do so and has deserted her) will 
order him to pay to her a weekly sum (not exceeding 
two pounds) proportioned to his means and the desti- 
tution of the wife ; and the magistrate's order is 
enforceable as an aflSliation order, that is to say, by 
commitment ; of course the desertion ” referred to in 
the statute would not include a voluTUary separa- 
tion*' (0). 

Under the Married Women’s Property Act, 1870 (p), 

(l) Smith V. Smith and Graves, 12 P. Dir. 102. 

(m) Wood V. Wood, 33 W. H. 323 ; 10 P. D. 172 ; and sea Hethering^ 
ion V. ffetherington, 12 P. Dir. ii2. 

(n) ffadden v. Hadden, 18 Q. B. D. 778. 

(a) Pape ▼. Pape, 20 Q. B. D. 76. 

ip) 33 ^ 34 Viet. c. 93 ; and sae Sanger v. Sanger, L. H. 1 1 Eq* 470 ^ 

Saa also In re Heneage, L. R. 9 Ch. App. 307 ; and especiaUjr Ilanco^ 

V, Lailaeiket 26 W. B, 402 ; 3 C. P. Div, 196, 
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Married which Came into force the 9th day of August 1 870, but 
which by the Married Women’s Property Act, 1882, 
hereinafter particularly stated, has been repealed as 
under* from the 1st day of January 1883, without prejudice 

nevertheless to any act done or right acquired or 
liability incurred under the repealed Act, it was enacted 
briefly as follows : — 


Wagei and 
earning! of 
all married 
women ao> 
quired after 
tne paasing of 
the Act, and 
.invuifMnti 
thereof. 


By section i, that the wages and earnings of any 
married woman, acquired or gained by her, after the 
passing of the Act, in any employment carried on 
separately from her husband, and also all gains made 
by her from the exercise of any literary, artistic, or 
scientific skill, and all investments of such wages, earn- 
ings, or gains, should be her separate and exclusive 
property (</). 


Fortonalty 
devolving on 
woman 
married on or 
after Auguit 
9. i 870» 06 
imUHato; 
nod vomi of 
money under 
nnv deed or 
will not ex* 
oeeding 
Kent! and 
profit! of retd 
eitate devolve 
ing at in- 
fettato eg! 
woman 
married on or 
after Aoguat 
9 . <87^ 


By section 7, that where any woman, married after 
the passing of the Act, should during her marriage 
become entitled to any personal property as next of 
kin or one of the next of kin of an intestate, or to 
any sum of money, not exceeding two hundred pounds, 
under any deed or will, such property should be her 
separate property ; and by section 8, that where any 
freehold, copyhold, or customary-hold property should 
descend upon any woman married after the passing of 
the Act, as heiress or co-heiress of an intestate, the 
rents and profits of such property should be her sepa- 
rate property (r) ; sciL^ the life estate only (s). 


By section 9, husband and wife, in all questions 
Ulul and wife, httwesn ihemsdvts as to property by the Act made 
separate property, were enabled to settle such ques- 
tions upon summons or motion, without bill filed or 


(9) LowU V. iVinolon, 4 C. P. D. 7 ; /n rv BrnrlkoUmew^t t 

W. R. 95 ^ /a re TnutU, 19 W. R. 341. 

(r) In ft Fait, King t. Fott, 13 Cb. Div. 504. 

(«) Jnhrnn t. 35 Oh. Div. 343. 
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writ issued as in an action, in the Court of Chancery, 
or Chancery Division of the High Court, or in the 
County Court, irrespective of the value of the property 
in question; also, by section ii, a married woman Wife‘g right 
might, as against third parties, maintain an action in agiSrisTtUird 
her own name for the recovery of her separate property, 
and generally might have in her own name tlie same 
remedies, both civil and criminal, against all persons 
whomsoever for the protection and security of such 
property, as if it belonged to her as an unmarried 
woman. 

By section 12, a husband was exempted from all Wife’s liability 
liability for the debts of his wife contracted before 
marriage, and the wife was made exclusively liable 

1 - , marriage. 

therefor, to the extent of her separate property. 

However, under the Married Women's Property Act, Extent of 
1874 ( 0 > which came into force the 30th day of July lubnity for 
1874, but which has been repealed as from the 1st 
day of January 1883, by the Married Women's Women’s Pro- 
Property Act, 1882, without prejudice, nevertheless, njent Act, 
to any act done, or right acquired, or liability in- 
curred under the repealed Act, husband and wife 
might have been again jointly sued for any such 
debts, and the husband was again rendered liable 
therefor, but to the extent only of the assets in the Act 
specified, that is to say, to the extent of the following 
assets : — 

(i.) The value of the personal estate in possession 
of the wife which shall liave vested in the hus- 
band ; 

(2.) The value of the choses in action of the wife 
which the husband shall have reduced into possession, 
or which with reasonable diligence he might have 
reduced into possession ; ^ 


(f) 37 * 38 Viet c. 50 ; «nd Me Nomper ▼. Sanger, L. R. 11 1 ^. 470 ; 
YTeit ofSngland and South WaU$ Bank, £x parte Jfatehef% 12 CL jOiT. 
2S4 ; Attford t. RM , 22 Q. H* P. 548. 
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(3.) The value of the chattels real of the wife which 
shall have vested in the husband and wife ; 

(4.) The value of the rents and profits of the real 
estate of the wife which the husband shall have re- 
ceived, or which with reasonable diligence he might 
have received ; 

(5.) The value of the husband’s estate or interest 
in any property, real or personal, which the wife, in 
contemplation of the marriage, may have transferred to 
him or any other person ; and, 

(6.) The value of every property, real or personal, 
which the wife, in contemplation of her marriage with 
tlie husband, shall with liis consent have transferred to 
any other person with the view of defeating or delay- 
ing her existing creditors (u). 

And lastly, by section 13, a married woman pos- 
sessed of separate property was made liable for the 
maintenance of her pauper husband ; and, by section 
1 4, was made liable to maintain her children. 

When’s Pro Under the Married Women’s Property Act, 1882 
Act, (?;), which received the royal assent the i8th day of 
August 1882, but which did not come into operation 
until the ist day of January 1883 (s* 25), and which 
repeals (as hereinbefore stated) the Married Women’s 
Property Acts, 1870 and 1874, subject as hereinbefore 
expressed (s. 2 2), but which has of course no operation 
out of the jurisdiction (a?), it is provided and enacted 
(in substance) as follows : — 

Whatproperty By section 2, that every woman marrying on or 
uto ttpa January 1883 shall hold as her 


(u) London and Protineial Bank v. Bogle, 7 CU. Div. 773 ; 
Ch^ehv T. WUU, 4 C. P, D. 362 ; Collet v. Biekemon, 4 Exch. Div, 
285 ; MaUkewe v. WkUtU, 13 Cb. Div. 811. 

(v) 45 k 46 Viet c. 75. 

(x) Let v. Ahdgt 17 Q. B. D. 309. 
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separate property all real and personal estate wliicli (x.)iQ^«of 
shall belong to her at the time of the marriage (y), or *** 

which shall come to her after the marriage, including 
the wages and earnings of * any separate employment, 
and the gains of any literary, artistic, or scientific skill 
carried on or exercised by her separately from her 
husband ; and by section S» that every woman married (2.) in cate of 
before the 1st day of January 1883 shall hold as her '*** 

separate property all real and personal estate, “ her *^‘‘*®* 
title to which, whether vested or contingent, and 
“whether in possession, reversion, or remainder (z), 

“shall accrue” on or after the ist day of January 
1883, including such wages, earnings, and gains as 
aforesaid. 


By section 6, that all deposits in post-office or Depotiu, 
other savings banks, or in any other bank, and all 
consols or reduced or other Government annuities, and niirmitiet, 

ttookt, 

all public stocks and funds, and all stocks and funds »har^ dtc.,- 

of the Bank of England, or of any other bank, and also beiwpmte^ 

/all shares and stocks of any corporate company or 

society, which on the ist day of January 1883 arebyti*® 

^ j . . , /, woman alono. 

standing in the sole name of a married woman, or (by 

section 8) in her name jointly with any other person 

, (other than her husband), shall be deemed her separate 

property, until the contrary is shown ; and by section 

7, that all sucli annuities, stocks, and shares as shall 

after the ist day of January 1883 be allotted to or 

otherwise stand in the sole name of a married woman, 

or (by section 8) in her name jointly with any other 

person (other than her husband), shall be deemed her 

separate property, until the contrary is shown ; and 

the liability (if any) attaching to such annuities, stocks, 

or shares shall be incident to the married woman’s 

separate estate only, and shall not attach . to her hus- 


(y) Plowden v. Gajfford^ 39 Ch. Div. 622. 

(i)^ PM V, Reidf 31 Ch* Dir. 402, ovMTuUog Ba^iUon ▼. CoUmt, 27 
Ch. Dir. 604, and Jn rc Thompton 4 t Cvnon, 29 Cb. Dir. 177. 

2 F 
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band, and he need not join in the receipt of the divi- 
dends thereon or in the transfer thereof (s. 9) ; but no 
* corporation or company is obliged or authorised to 
accept or admit a married woman as a holder of its 
stock or shares (s. 7). Also, by section 10, any of 
(a.^hen not the aforesaid investments, if made with her husband’s 
to leiNirata without his Consent, are to become and be 

the husband’s property ; and if made with the hus- 
band’s moneys in fraud of his creditors, or if remaining 
in the order and disposition of the husband, are made 
void as against his creditors. 

By section i, a married woman’s separate estate is 
ieporato ei- * rendered wholly independent of the intervention of any 
trustee; and for the future, provided only she have 
troiteo, and separate estate at the time (a), she is rendered capable 
and Incur of contracting, even with her husband (6), and is also 

» rendered liable for the future upon all such contracts, 

respect and to the extent of her separate estate, 
uinkrupt. contracting thereby a proprietary, not a personal, lia- 
bility (c) ; and every contract entered into by her is * 
to hQj?rmd facie considered a contract entered into 
by her in respect of her separate estate ; and she may 
Mut nutke make a will ; but as regards her will, if that is made 
* ^ • by her during coverture, it operates only on the separate 

estate which she is possessed of or entitled to during 
the coverture ; and unless it is re-executed by her when 
she is become discovert, it will not be effectual to 
dispose of property which she may acquire after the 
coverture has come to an end (d) ; also, as regards her 
will, the act (being a general act) is not intended to, 


property. 


Martied 


(а) PaUiier t. (Tumey, 19 Q. B. I). 519 ; /n re Sk aketpeare, I>eQkin 
T. Lakih^ JO Cb. Dir. 

(б) Suuer y. JButUr, 14 Q. B. D. 831 ; 16 Q. B. D. 374 ; and mo 
CtmoUm V. Zeyfaad, 27 Oh. Dir. 632. 

(e) 800U y. Morley, 20 Q. BL D. 120 ; Dowm r. FUteker, 21 Q. B. 
B, II. 
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and does not, override or discharge any specific die* 
ability imposed by any special statute on a married 
woman’s power of devise or of bequest (e). And a 
married woman may now sue or be sued either in May m ^ 
contract or in tort (/) or otherwise as if she were a ^ 
feim sole, and without her husband being joined either 
as a co-plaintiff or as a co-defendant with her ; and the 
costs and damages recovered by or against her go to 
increase or diminish (as the case may be) her separate 
estate, and are not to be otherwise recoverable or 
applicable; nevertheless, her husband remains liable 
for her torts (g\ but not for her defamatory libel {h ) ; 
and if (but only if) (i) she carries on any trade 
separately from her husband, she is, in respect of her SScn 
separate property, liable to the bankruptcy laws ; and 
her liabilities aforesaid extend as well to the separate 
estate which she is entitled to at the date of her 


contracts, being contracts entered into subsequently to 
the Act {k), as also to all separate estate which she 
may thereafter acquire. And by section 4, separate 


estate is to include any property subject to a general Ononot W 
power of appointment which the married woman may exerSl! 


have exercised by her will ; but her appointment pro- 
perty is not liable in the event of her bankruptcy (/), po^en. 


nor can a committal order be made against her, even if Cannot ho 
she be proved to have had or to have the means to pay ®^”“®****^ 


(m). By section 3, if she lends or intrusts any separate 


property to her husband, and he becomes bankrupt, Hot oloim 
such separate property is to be treated as assets of the ©f hwoim 


(tf) In re Smith*i EttaU, CUmentt v. Ward, 35 Ch. Div. 589. 

(/) Wddon V. Windfyw, 13 Q. B. D. 7^7; WMm t. Dt Bathg, 14 
Q. B. D. 339 ; lovfe v. Foae, 15 Q. B. D. 667. 

(a) Seroha t. KaUenburg, 17 Q. B. D. 177 * 

(a) Meg. V. London {Lord 16 Q, B. D. 772, 

{%) In re Qardiner, tx parte OmUon, 20 Q. B. D. 249* 

{k) TurnImaY.Forman,iS(^^^-^Mi 
39 Ch. Div. 482. 

(2) D. l67,nv«rMdoii 
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husband, the wife having only a right of proof against 
his estate as a creditor for the amount, and her right 
of proof being posterior to all claims of the other credi- 
tors for value of the husband {n ) ; but this provision 
is not applicable to a loan made by the married woman 
to a firm in which her husband is a partner (o) ; nor 
would the provision invalidate any security the wife may 
take for a loan made by her to her husband {p). And 
by section 24, the word “ contract,” as used in the Act, 
is to include, for the purposes of the Act, the accept- 
ance of any trust or of the office of executrix or 
administratrix, so that the liability of the separate 

Her pouition estate shall extend to any breach of trust or devastavit 

ee an executrix *<.1 j i 1 j 

or edminutie- Committed or permitted by such married woman, and 
whether before or after her marriage, and her hus- 
band (provided he have not intermeddled) is not to be 
liable fur any such breach of trust or devastavit. And 
by section 1 8, a married woman who is an executrix, 
administratrix, or trustee is to be regarded as a feme 
sole, so that her husband has (in the general case at 
least) no occasion for intermeddling in his wife's con- 
duct as trustee, executrix, or administratrix ; and he 
need not therefore now be a party to the adminis- 
tration bond given by his wife (q). 


d^bie, Ac.,— 
Uxble for, 
A&d haabxud 

lliiblo OOB- 

ourroiUT, to 
wiiBt extout. 


By section 1 3, as regards all debts contracted or 
liabilities incurred, and all contracts or torts entered 
into or committed respectively by a married woman 
before her marriage, she is to continue liable in re- 
spect and to tlie extent of her separate property for 
all sums recovered against her, and also for all costs 
of suit; and by section 14, as regards all the same 
several debts and liabilities, contracts and torts, the 


<n) /n re Oentm, ex parte JOieirict Bank^ 16 Q* B. D. 70a 
(0) In re T^jj^ ex parte Nottingham^ 19 Q. B. P. S8. 

(|>) he re Genete, oupim ; Bx parte Skedf in re Lonergan, 4 Ch. Div, 
789 : Ex parte in re Oraeon, iz Cb. IHt. 

Ex Smrrirt Agree, S P. Pit. 16a ^ 
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husband is made liable, but not further or otherwise 
than to the extent of all property whatsoever belong- 
ing to his wife which he shall have acquired or be- 
come entitled to from or through his wife, after deduct- 
ing any payments made by him and any sum for 
which judgment may have been "bond fide recovered 
against him in any proceeding at law in respect of 
any such debts, liabilities, contracts, or torts ; and as 
between the husband and wife, the separate estate is to 
be deemed ^rimd facie primarily liable therefor (s. 13); 
and as regards women married before the ist January 
1883, the provisions of sections 13 and 14 are neither 
to increase nor diminish the respective liabilities of 
husbands and wives in respect of sucli ante-nuptial 
debts or liabilities, contracts or torts of the wife. And 
by section 1$, a plaintiff may sue both husband and 
wife jointly if they are concurrently liable as afore- 
said, or solely if either of them without the other is 
liable; and the judgment as against the husband is 
a personal one to the extent of his liability, and as 
against the wife is one as to her separate property (r). 

By section 1 2, every married woman, in respect of 
her separate property, may in lier own name pursue 
against her husband, and also against third parties (a), 
all civil and also all criminal remedies for the protec- leoarity and 
tion and security of such separate property ; but as 
regards criminal proceedings, these are not to lie by e»tate. 
the wife against her husband while they are living 
together, nor in respect of any act done by the 
husband while they were living together, and he was 
not in the act or on the point of deserting her ; but 
excepting as aforesaid, a wife may not sue her hus- 
band for a tort, or he her ; but by section 1 6 he may 
prosecute her, being the offender, wherever she might 

(r) £eck T, Pierett 23 Q. B. D, 316. 

{$) WddoH Y. Window, 13 Q. B. D. 784; Wddon T. J)e BoOe, 14 
Q. a D. 339; Lowe V. Poet, 15 Q. a D. 667 $ Mid ditting. Meg, t. 

London {Lord Maifor), 16 Q. B. IX 772. 
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prosecute him, being the offender ; and the wife may 
give evidence against the husband in all such criminal 
proceedings (s. 1 2) ; and now the husband also may 
give evidence against the wife in the like cases although 
upon the Married Women’s Property Act, 1882, s. 12, 
it was held that he could not do so 


Sammary Also, by section 17, any question between husband 

wife regarding the wife’s separate property, or 


*KibRnd*^rnd*' what she alleges to be such, may at the suit of either 
wife ragarding party ot (in the case of stocks and shares) of the bank, 
corporation, or company suing as a stakeholder only 


and not otherwise, be settled without suit on an 


application by summons or otherwise to the High 
Court (u) or to the County Court (and, as regards the 
County Court, irrespectively of the amount or value 
of the proi>erty in question); and the court may 
make such order or direct such inquiry as it thinks 
fit ; and an order of the High Court is appealable in 
the usual way, and so also is any order of the County 
Court; and in addition the proceedings (if in the 
County Court) may be removed from the County 
Court when the value of the property in question is 
beyond the limit (irrespectively of the Act) of the 
County Court jurisdiction ; also, in any proper case, 
the proceeding may take place in camcrd. 


WHt'e main- 
tetiMio* of 



grand* 


UL 


By section 20, a married woman having separate 
estate is liable to the guardians of the poor to main- 
tain her husband becoming chargeable to the parish ; 
and by section 21, is liable (but concurrently with 
her husband) to maintain her children and grand- 
children. 


Manriod By tsection 23, the legal personal representative of 

wosMuii*! kfal 

(f) Tkt Quita <BriiUtio% 12 Q. B. D, 266 ; 47 It 4S Yiot a. 14. 
(a) JPAiKijpt T. PkiUi^ 13 fnib, Div. aia 
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a married woman having separate estate has in respect perm*] repre* 
of such estate the same rights and liabilities as the 
married woman if living would have. 


By section 1 1 , a married woman having separate Polidei of 
estate may effect a policy of assurance for her own 
separate use, and either on her own life or on that of 
her husband, and may also insure her own life (as her hatband 
may also a husband his own life) expressly for the of polioj 
benefit of her (or his) husband (or wife), with or with- 
out her (or his) child or children or any of them; 
and in the case of such insurance, a trust arises in 
favour of the objects in whose favour the insurance is 
expressed to be made and for the estates and interests 
therein expressed (f) ; and the policy moneys are not 
(unless upon a total failure of the objects of the 
trust) to form any part of the estates or assets of the 
life insured; but this section is not to authorise 
policies to bo effected, or the premiums thereon to be 
paid, in fraud of creditors. And either in the policy 
itself or by any memorandum under the hand of the 
party effecting the X)olicy, a trustee may be appointed 
of the policy moneys ; and failing such appointment, 
the legal personal representative of the life insured is 
made the trustee, or the court will appoint a trustee 
if necessary or desirable. 


By section 19, the Act (or anything therein) is not 
to interfere with or to affect any settlement (or agree- 
ment for a settlement) made (or to be made), whether 
before or after marriage, respecting the property of 
any married woman (x ) ; and the Act (or anything 
therein) is not to interfere with or to render inoperative 


The Aot is not 
tonffoet the 
prorUioB* of 
•eitloniMt* 
or of *m*- 
montiTor 

and in pnr^ 
onlar tMr*« 
•traint on 
antioipatioti. ' 


(r) SeyUm v. SaUerthwalU, 34 Ch. Dir. Jii ; and a«6 In re Mdtare k 

Pdiey, 7 Ch. Div. aoo; In re Adam'e 23 Ch. Dir. 525 ; and In 

re Sotkare Pelieyt 26 Ch. Dir. 236, 

(«) In re SUmor'e Truste, 24 Ch. Div. 195 ; CkriHtan r. WJuUAer, 34 
Ch. Div, 227 ; Pfaneoek v. Baneoek, 38 Oh. Div. 785 In re Armstr^mg^ 
ex parte Boyd, 21 Q. & D. 264. 
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any restraint on anticipation attached (or to be attached) 
to any corpus or income (y) ; but any such restraint 
created by the married woman herself on her own pro- 
perty is to be invalid as against her creditors before 
marriage ; and any settlement (or agreement for a 
settlement) made (or to be made) by a married woman 
of her property is to be subject to all (if any) the same 
causes of invalidity that the like settlement if made by a 
man of his property would be subject to, at the suit of 
creditors impugning it as fraudulent. 

The effect of the Married Women’s Property Act, 
1882, does not, however, even yet make a complete 
separate entity of the wife ; therefore a gift to A. and 
B. and to the wife of B. still gives A. one half, and B. 
and B.’s wife one half, B. and his wife taking such 
second half equally l)etweon them (5). As to whether 
the wife may have an injunction against her husband 
continuing to reside in her house (a), that question 
must be considered doubtful ; but it is quite established 
that her deed is now good without being acknowledged, 
and of course therefore without the concurrence of her 
husband therein {h ) ; and (as already stated) she may 
make a will notwithstanding her coverture (c), and 
alsb contract loans (</), and make all other contracts 
from or with her husband and third persons. 

j Section II. — Pin-Money and Paraphernalia, 

I 

' I. Pin-Money may be defined as a yearly allowance 
settled upon the wife before marriage for the purchase 
of clothes or ornaments, or otherwise for her separate 


(y) S«e In re Dixon^ Dixon v. Smith, 35 Cb, Div. 4 ; Beckett v. 
Tatier, 19 Q. B. D. 7. 

(f) Jufp V, Bucl'w^l, 30 Ch. Div. 148 j Mander v, JiarrU, 24 Ch, 
Diw 332 , wu.raveiiNtd 27 Ch. IMv. 166, 

(a) Symmde t. UaUett , 24 Cb. Div. 346. 

(A) Biddil t. 36 Oh. Div. 22a 

(e) In ft Dfite, v. Stafford, 38 Cb. Div. 709. 

{d) Butter v. Butter^ 14 Q. B. D. 831 ; 16 Q. & D. 374. 
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expenditure, and in order to deck her person suitably 
to the rank and agreeably to the tastes of her husband. 

It is a sum allowed for her personal expenses, in To tavt tb« 
order to save a constant recurrence by the wife to 
the husband upon every occasion of a milliner's bill or 
jeweller's account coming in, and for pocket-money and triai»g «x- 
things of that sort. ; but of course it does not mean the P®®**** 
carriage, and the house, and the gardens, but the ordi- 
nary personal expenses (<*). Gratuitous gifts, or pay- 
ments from time to time, made to the wife by her 
husband after marriage, for the same purposes, are also 
considered as pin-money (/). 

Bearing in mind the objects for which pin-money is Not like her 

given, it follows that it is in some respects very dif- 

ferent from money set apart for the wife's sole and tow 

, ^ , rospooto, but 

separate use during the coverture, excluding the jus like it in 
mariti ; but notwithstanding the difference of the reepeoU. 
objects, pin-money is in many (and these the legally 
most important) respects similar indeed to sepa- 
rate estate ; e.g . — 

1. When the wife permits her pin-money to run she oim cklm 
into arrear for a considerable time, ujxin surviving her 
husband she will only be permitted to claim arrears 

for one year prior to his death (^) ; for the very object 
of the provision excludes the supposition that she may 
accumulate her pin-money wdiile the expenses of her 
person and the demands upon her pocket, for those 
things to which pin-money is applicable, have been 
otherwise defrayed by her husband 

2. Where, however, it appears that the wife has when ibe , 

may eUlm alt 


{e) Howard v. Dighy^ 8 Bligh, N. S. 265. 

(/) 2 Bright, H. k 288. 

(p) Afton V. Alton, i Vea. Sr. 267 ; Towfutkend y. Windham^ 2 
r. 7. 

(A) Howard y. Dighy^ 8 Bligh, N. S. 269. 
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complained of her pin-money being paid short, and 
the husband tells her she will have it at last, she 
is held entitled to all arrears due at her husband’s 
death (^). 

3. On the other hand, where the husband has paid 
for all the wife’s apparel and provided for all her 
private expenses, she cannot claim for any arrears at 
the death of her husband, for this will be considered 
a satisfaction by the husband {k), 

4. Also, the wife’s executors have no claim against 
the husband or his estate, even for one year’s 
arrears (/). 

II. Paraphernalia (7?i). — The paraphernalia of the 
wife include sucli apparel and ornaments given to the 
wife as are suitable to her condition in life, and as are 
expressly given to be worn as ornaments of her person 
only {n ) ; e.y,, jewels given to the wife by her husband 
after marriage will be considered her paraphernalia, 
where they are given her expressly for the purpose 
of wearing them, as befitting her station in life (0). 
But gifts from the husband to the wife may be made 
to her separate use, where they are given to her 
absolutely, and not merely to be worn as ornaments 
for her person (p). 

Old family jewels, which have been handed down 


(() Ridout V. LewUt x Atk. 269. 

(k) Thomas r, l P. W. 341 ; Hovoard v. Dighy^ 8 Bligh, 

K. B. 269. 

rt) toward r. iHghg, 8 Bligb. N. S. 271. 

(m) The word parepherualU is derived from the Greek word Tapa^pmi^ 
i.e., property belougiiig to the wife over and above (Topa) the dowry 
whimi the brought to her huaband. 

(e) Oraham v, Londonderry,^ Atk. 394. 

(o) Jervoise v. Jerwrise, 17 Beav. 571 ; Cfraham v. Londonderry, 3 
Atk. 394. 

(p) Oraham T. Londonderry, 3 Atk. 394 ; Oraid v. Grant, 13 W. B. 
1057. 
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&om father to son, do not constitute the paraphernalia 

of the wife ; but she may, of course, acquire them by 

gift, purchase, or bequest, in which case they would 

belong to her for her separate use (q). Also, the Nor gifts V n 

better opinion seems to be, that where articles such 

as ordinarily constitute paraphernalia are given to 

the wife, either before or after marriage, by a relative 

or friend, they will be considered as given to her for 

her separate use, and not as paraphernalia (r). 

« 

The wife cannot dispose of her paraphernalia by Wifo oannot 
gift or by will during her husband’s lifetime. But 
the husband may, by act inter rlcos, during her life, 
dispose of her para])hernalia by sale or gift (s). He can- Hudwuid ean- 
not, however, dispose of them by his will (/) ; but if he them****^**^ 
does so, and confers other benefits upon the wife by 
his will, she will be put to her election between her 
paraphernalia and any interest which she may take 
under the will {ii). As the husband may dispose of rAfftphemAlk 
his wife’s paraphernalia in his lifetime, so they wdll be 
liable to his debts (v). 

With respect to the equity of marshalling the assets Witlow*t eUim 
in favour of the wife, where the husband dies indebted ^ 
and her paraphernalia are taken by his creditors in 
satisfaction of their demands, the widow's claim to her 
paraphernalia is preferred to general legacies ; and it 
follows that she is entitled to marshal assets in all 
those cases in which a general legatee would have that 
right (x). In fact, as already stated in the chapter 

(q) Jervoiu v. Jervoite^ 17 Beav. 570* 

(r) Graham v. Londonderryy 3 Atk. 394 ; Anew, i Atk. 270 ; 

WUliam$ v. Mercier, 9 Q. B. D. 337, 10 App. Ca. i ; but »e« Jervoiu 
V. JerwoMt, 17 Bear. 571, 

(#) Seymore v. TretUiati, 3 Atk. 358. 

(0 Itnd, 

(11) ChurehiU v. SmaU, 2 Keuyon, pt. 2, p. 6. 

(v) Campion v. Cotton, 17 Vaa 273 ; and lae a V«i. Sr. 7. 

(*) Tipping ▼. Tipping, 1 P. W. 7291 Sndion r, Corbet, 3 Aik* 369 ; 

•aa ako pi 340, 
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on ‘‘ Marshalling of Assets,” the wife, as regards her 
paraphernalia, has the first claim after simple contract 
creditors ; and it appears to follow, that if the aliena- 
tion by the husband, in his lifetime, of the wife’s 
paraphernalia be not absolute, but only by way of 
pledge or mortgage, his wife surviving him will be 
entitled to have them redeemed out of his personal 
estate, even to the prejudice of legatees, her right 
being anterior to theirs, and to be preferred to their 
claims, which are merely voluntary (y). 


Section HI. — ^The Wife’s Equity to a Settlement 
AND HER Bight of Survivorship. 

M[irrU|feagift Marriage used to be, and (subject to the various 
»oMl property Married Women’s Property Acts above explained) still 

botb^thaw ^ ^ husband of all the personal property, 

and io equity, other than separate property, to which the mfe is en- 
titled at the time of the marriage, or to which she may 
afterwards become entitled, subject only to the con- 
dition (as regards any chose in action) of his reducing 
it into possession during the coverture ; and no distinc- 
tion exists, in this respect, between property to which 
the wife is entitled in equity, and property to which 
she is entitled at law, or between property to which 
she is solely entitled and property to which she is en- 
titled jointly with another or others (::). Primd facie^ 
then, the wife’s property, whether at law or in equity, 
used to become and (subject as aforesaid) still becomes 
the husband’s. On what grounds, therefore, was the 
interference of equity derogating from the husband’s 
legal rights, and compelling him to make a settlement 
on his wife, to be supported ? 

Firstly, it is safe to assert that her equity to a 
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settlement did not and does not depend on any right Her equity to 
of property in her, and this position will appear the dolw tto?de-^ 
more clear when it is considered to what limitations 

, , or property m 

her equity is subject ; for the amount is discretionary 

in the court, and if the wife insists upon it, she must 
claim it for herself and her children, and not for her- 
self alone, — limitations which are wholly inconsistent 
with a right of property in her (/?). 


The right being thus independent of property, the Her eouity , 
only gi’ound on which it can rest was and is the control 
which courts of equity exercised and exercise over pro- soeki 

^ . . . . * , equity muet 

perty falling under their dominion. The wife*s equity do equity.** 

to a settlement is, in truth, the mere creature of equity, 

deduced originally from the maxim, he who seeks 

equity must do equity ; that is to say, the court of 

equity refused its aid to the plaintiff-husband seeking 

to acquire what the law gave him but which no court 

of common law had jurisdiction to enforce ; and as 

therefore the husband necessarily came into a court 

of equity, that court considered that he was bound to 

comply with its own conditions (h). And inasmuch The oourHm* 

as a father would not, in the general case, have given 

his daughter in marriage without insisting on some ? 

provision being made for her and her children, so a 

court of equity, standing (vaguely speaking) in loco 

parentis towards all married women, could not allow 

the husband coming into a court of equity for the 

fortune of his wife, to obtain that fortune without 

his first making a provision for her thereout. 


The principle, after having been once thus far re- Pniieinte ex 
cognised where the husband was plaintiff, was nexti^l^^^ 
enforced where the assignees of a bankrupt or insolvent ••• 
husband were plaintiffs, upon the ground that the 
assignees, claiming in right of the' husband, should be 


(o) Otbome ▼. Morgan, 9 Hare, 434. 

(6) Sturgit v. €%ampneg$, 5 My. k Cr, 102. 
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aided only upon the same conditions as the husband 
himself (c). Subsequently, the same rule was held 
to ftpply against an assignee of the husband for 
valuable consideration being plaintiff ; “for it was con- 
“ sidered whimsical, that the assignment by the husband 
** for valuable consideration should put the assignee in 
** equity in a better situation than the husband himself 
“ was in. The guard of the court upon the wife’s 
“interest would otherwise have been very singular” 
(d). Eventually, the principle was extended to suits 
instituted even by the wife herself; for in Elihanh 
V. Montdieu {e) it was decided that as to personalty, 
where it was perfectly clear that the subject-matter in 
controversy must be determined and decided upon and 
distributed in the Court of Chancery, there the wife 
might come to assert her equity, and need not wait 
until the defendant came into court to seek the court’s 
aid in the matter. 


Thtgenernl Before proceeding to enumerate the varieties of 
property out of or in respect of which the wife used 

dewtetog or ^ ^ (subject as aforesaid) still is entitled to her 
not to married equity, it will be convenient and serviceable to the 
M^^wt. student to express in an abstract form the guiding 
principles governing the Court of Equity in the matter. 
There being, first of all, a possibility of the husband 
getting hold of and keeping (by virtue of the right 
which the law gave to him as husband) the property 
in question of the wife, the court next inquired whether 
the wife, if she survived her husband, would or would 
not take the entirety of the property by virtue of her 
right of survivorship hereinafter explained ; and if 
(but only if) there was a possibility of the husband 
getting and keeping the property wholly, and the wife 


(c) OmM r. 2 V«^ Jr. 682. 

(<*) . ^^* 599 ; 

(e) 1 L. 0 . 4^4 ; Poftmon v. 12 Ch. Div. 1 ;Inrt 

14 Ob. Div. 516. 
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would not be entitled to .tbe entirety thereof by suiv 
viyorship, then there being this danger to the wife, and 
such danger being also reasonably imminent, the court 
assumed jurisdiction to inquire into the question of the 
vrife’s equity to a settlement out of the property that 
was so in danger : And upon this inquiry, the court in- 
quired principally, whether the property in question was 
or not legal, or was or not equitable ; and then generally 
the court answered — ( i .) If the property is equitable, that 
the wife was entitled to an equity out of it (there being 
no other sufficient reasons for denying her the equity) ; 
and (2.) If the property was legal, that the wife was irwt 
entitled to any equity out of it (there being no other 
sufficient reasons for decreeing to her the equity) (/). 

In brief, the court used to ask, — Firstly, Would the 
husband take all? and if the answer was “Yes;” 
then, secondly, Was the property legal or was it equity- 
ablet But having regard to the provisions of the 
Married Women’s Property Act, 1882, as above ex- 
pounded, there cannot any longer, after the i st January 
1883, be much (if any) danger of the husband now 
getting, at least of keeping, all the property ; and the 
equity to a settlement seems to be now on the point of 
becoming obsolete on and as from the ist January 
1883, except, semble, as to property thereafter falling 
into possession, the title to which has theretofore 
vested (g). 

We now proceed to apply these old principles: Thegeneml 

priDciple iUttt* 

iratod, — 

( I .) As to the husband’s power over his wife’s lease- (i.) Wif«*t 
and her equity to a settlement out of them**™-"** 
against him and hk assignees, the rule varied accord* 
ing as the husband’s title, in her right, was legal or was 


(/) Cotuider Fotikt T. Drofeott, 39 Oi. Bir. 996; ud BtonU ▼. 
27 Ch. DIt. 220. 

(a) BM Jfeid, 31 Cb. Dit. 40a ; cwerrafing Ba/f/nkm T. OdOmm^ 27 
Ch. Bit. 604, and In rt B Cwnon, 29 Ch. Dir. 177. 
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(«•) equitable. In Hanson v. Keating (h), where the husband 

wife had U and wife assigned by way of mortgage the equitable 
interest of the husband in right of his wife, in a term 
of years, and the mortgagee filed his bill against the 
husband, the wife, and the trustee of the legal estate, 
for a foreclosure and assignment of the term, it was 
held that the wife was entitled to a provision for life 
by way of settlement out of the mortgaged premises, 
iaga^^^ife bowever, a similar assignment took place of 

hSiko equity, the wife’s legal interest in leaseholds, it was held, 
••a rule. mortgagee filing a bill for foreclosure, 

the wife had no equity to a settlement out of them, 
inasmuch as a purchaser took a good legal title from 
the husband (i). On the other hand, in Boxall v. 
Boxall (k)y the husband having deserted his wife, and 
she having sold her legal leaseholds, and the whole of 
the purchase-money having been expended upon the 
maintenance of the wife and children, the court refused 
to recognise the husband’s title at all. 


(a.) Pure per* 
•oual pro- 
>erty. 
a.) Bein^ 
ogiU,— wife 
iiul no equity. 
(6.) ^ing 
equitable,— 
Ana in- 
i being 
ail abtolute 
iutereet,— 
wife had an 
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(2.) As regards the pure personal property of the 
wife, there was no doubt at all that, if the property 
was legal f the wife had no equity ; on the other hand, 
if that property was equitable y there was just as little 
doubt that the wife had an equity out of it, provided 
she was entitled to the absolute interest in the property, 
and this against the husband and everybody claiming 
under him (/), 


But an important distinction was made between 
cases iu which the wife took an absolute interest, and 
those in which she took a /i/e-interest only. As to 
the former, it was settled that a purchaser from the 


(^) 4 Hare, i. 

(f) HUl ▼. Sdvumds, 5 Da G. A Sm. 603 ; ffateheil v. El^tOy 1 Ir« 
Clu R. 915 ; and m« PigoU v. PigoUy L. R. 4 Eq. 549. 

(*) ay Cb. Div. 220. 

(I) V. Spaaketty 3 ICtu. k Q. 603 ; Btre^fbrd v. ffobtcny i lUdd, 
36a I Bwrdtna v. 2 Yut. Jr. 608. 
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husband of the wife’s equitable chose in action^ to the 
corpus of which she was entitled, was in no better 
situation than the husband himself ; for where the 
interest sought to be recovered through the aid of the 
court was an absolute equitable interest, the court, 
though enforcing against the husband what was called 
the wife’s equity, acted, in truth, for the benefit, and 
with a view to the interests, not of her only, but also 
of her children. It dealt with the fund in analogy to 
what a prudent parent would probably have done in 
giving a portion to his daughter, and the doctrine 
having been acted on for centuries, . . . ato imvcluiscr 
from the htishand could he desired or mistaJeeu as to Jww 
his riylits would he dealt with by the court. Ho knew that 
the fund was the fund of a married woman ; and that 
relation alone, without more, gave rise to her rights, 
and, through her, to the rights of her children. If, 
therefore, he by contract put himself in the place of 
the husband, ho could not complain that he was in no 
better position than tho person to whose rights he 
succeeded. 


The case was not the same where the court had to (W.) But if 
deal with a mere life-interest. No provision in such fSrJiS 
a case could be made for the children. The question 
then was one exclusively Ijetween the husband and "ot 
the wife. In directing a settlement of a wife’s fortune, the littijlumi 
the court never (assuming that there was no mis- maJnUinlnJ 
conduct in the husband) deprived him of the income **«*■• 
of the fund. 

(i.) It was his duty to maintain his wife, and to That i« to 
enable him to do so, this court followed the coarse of 
the common law, and gave him a right to what, but 
for the marriage, would be the natural fund for sup- nuiiii 
porting the wife. By the marriage, and the duty^^** 
thereby entered into of maintaining her, be became a 

2 Q 
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purdtaaer of what wa« reasonably and naturally appli 
caUe towards enabling him to perform his duty. 
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out of tlie 
fond arose 
OB hie failure 
to melutaiii 
her. 


(2.) It is true that if he failed in the discharge of 
that duty, if he deserted his wife and ceased to main- 
tain her, the court would not help him to get at the 
fund, which he could only reach through its process, 
without securing for the wife a portion of the income. 
But this was done not by reason of the mere relation 
resulting from the marriage, but because the husband 
had failed to perform the duties under which he had 
brought himself ; it was an equity enforced in favour 
of the wife arising from the hnsband’s misconduct. 


(3.) Purehaser 
of life-eitate 
not bound to 


inquire ai to 
whether the 
hvehand wae 
main t aining 
her* 


(3.) Now to involve third persons in questions as to 
how far the husband had or had not duly maintained 
his wife, would^ it was thought, be inexpedient, and 
might give rise to discus&ions irritating and unseemly. 
It might also happen that a husband duly maintaining 
his wife might, for their common advantage, reasonably 
sell her life income, and it would be strange that the 
purchaser’s title should in such a case have been de- 
feated by the subsequent misconduct of the husband 
in not maintaining his wife (?«). 


Tho purohue In accordance with the above principles, it was held 
wSdSnt***^ ^ married woman, whose husband had deserted 

notiM. Qj. maintain her (0), or had become 

bankrupt ( j>), >vas not entitled to a settlement out of 
property in which she had an equitable life-interest, 
as against a person to whom her husband had assigned 
it for value prcvioics to his desertion or baiikniptcy. 
Nor had she any equity to a settlement out of her life- 
interest where she was living with and was maintained 


(m) Tidd V. LUiUr^ 3 He G. M. k G. 869, S70. 

(n) Wright V, 11 Ves. 12. 

(o) Tidd T, Litter^ 10 Hare, 14a 

(p) EUioU T. (Weft, 5 Had. 149. 
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by her husband, though, as she alleged, in a manner 
very inadequate to her fortune (g). 


(4.) A distinction was, however, taken between the (4. 
position of a particular assignee for value of the paiiicula? aud 
husband and his general assignee or trustee in bank- ^ 
ruptcy. The reason for this difference was thus ex- 
plained by Leach, V.C. : — “ Where an equitable interest 
“ is given to the wife /or hrr life only, this court does 
“ permit the husband to enjoy it without the consent of 
** the wife, and without making any provision for her. 

‘‘It is true that if the husband desert his wife and fail 
“ to perform the obligation of maintaining her, which 
“ is the condition u|:)on which the law gives him her 
“property, this court will apply any equitable interest 
“ which he retains for the life of the wife, either wholly 
“or in part, for the maintenance of the wife ; and if 
“ the husband becomes bankrupt, . . . this court will Th« truttee la 
“fasten the same obligation of maintaining the w’ife 
“ out of the property of this description which devolves 
“by law upon the general assignee, for when (he title noti^ftx^h^po* 
“ 0/ such assignee vests, the incapacity of the husband to 
“ maintain the wife has already raised this equity for 
“ icife ; but the same principle does not neces- wad 
“ sarily apply to a particular assignee for a valuable 3o*i!o,*^w*Sle» 
“ consideration who purchased this interest when the 

husband was maintaininq the wife, and before cireum- no 

, _ . - " , A • A* . tuchiiotica, 

stances had raised any preMut etpaty m this property and was not 

‘ for the wife ” (?•)• 


( t 


if 


However, even where the. ivife was held entitled No eqaity to 
to an equity out of her life-interest in personalty, she 
was not entitled to any settlement out of arrears of 
income accrued due before she had set up any claim 
thereto, but such arrears were paid to the husband or 
his assignees (s). 


(7) Vauyian v. Budr, 13 Sim. 404. 

(r) £l/ioU V. CorrfcK, 5 Mad. 149, 

(«) Se Ciirr*i TrutU, L. R. 12 £<|. 609 ; 19 W. R, 675. 
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\a») Of Inhwrit- 


mioe ; 

laaA B0iQg 

eqnitublf.— 
tli« wift oiul 
no equity in 
oiibor wite. 


» 


3. As to the realty of a married woman, if that 
was realty of inheritance either in fee-simple or in 
fee-tail, it was clear that the question of the wife’s 
equity to a settlement out of that realty (as regarded 
the fee-simple or fee-tail estate therein) did not arise, 
because there was no possibility of the husband taking 
or keeping the inheritance adversely to his wife. In 
this case, therefore, w^hether the estate was legal or 
equitable, the wife had no equity, because she had 
something better, namely, the whole indefeasible in- 
heritance ; and this is 4iow the position generally of 
all the property of married women, for under the 
Married Women’s Property Act, 1882, there is now 
(t.e., as from the ist January 1883) no danger of the 
husband taking his wife’s property, real or personal, 
unless, semhle, the title thereto has accrued before the 
1st January 1883. 


•h« In the Zi/e Association of Scotland v. Siddal (t), it 
bltt^****^*”^ was held that Tvhere a married woman was equitable 
tenant in tail of land to be purchased with a sum of 
trust money, which she had purported to join with her 
husband in mortgaging, she was not entitled to a 
settlement out of the capital. Turner, L.J., said: 
“ Whatever may be the right of a married woman 
“ to have a provision made for her out of the income 
“of an estate of which she is equitable tenant in tail, 
“it is not, as I apprehend, according to the course 
“ of the court, or indeed in its power, to order a 
“ settlement to be made of the estate or land to be 
“ purchased. The equity for a settlement attaches 
“ on what the husband takes in right of the wifcy and 
“ ruft what the wife takes in her own right [and which 
“ she can keep in spite of her husband] ; and the 


(4 3 De 0 . F. A Jo. 371. 
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** estate-tail being in the wife, I do not see * what 
power this court can have to order a settlement of 
“it to be made, or to render such a settlement, if 
“ made, binding and effectual against the wife.” 

On the other hand, in Slttrgis v, Chawpneys (w), (A.) Life-etUU 
where the provisional assignee, of an insolvent debtor, 
whose wife was entitled for life to real property, was 
obliged to come into equity to enforce his title to the (H') Being 
rents during the joint lives of the husband and wife, wlfo^h^^an 
in consequence of the legal estate being outstanding in 
mortgagees, — It was argued that the court- would not maintwning 

• • llOl* 

secure a provision for a wife unless the property were 
such as to be a proper subject of equity ; and that in 
this case Ijady Champneys had a legal estate for life, 
and that it was only by the accident of the prior 
incumbrance being still existing, and the legal estate 
outstanding, that the plaintiff was compelled to come 
into equity. But Lord Cottenham held the wife 
entitled to a settlement out of the rents of her life- 
estate, saying: “7/* the life-estate he atlainahle hy the 
“ husband or his assignee at law, the severity of the law 
“ must prevail ; but if it cannot be reached otherwise 
than by the interposition of this court, equity, though 
“ it follows the law, and therefore gives to the husband 
or his assignee the life-estate of the wife, yet withholds 
“ its assistance for that purpose imtil it has secured to 
** the wife the means of subsistence ; . . . and if such 
“ be the principle, what difference can it make when 
“ the assignees of the husband are applying to this court 
‘‘for its assistance to obtain the property, that the 
“ estate of the wife is not a tnist, but that the recovery 


* The judge here apoke aetiricelly: — Of courae, if the wife could 
keep (and abe could keep) the whole fee-tail at law, what occaaioo waa 
there for the court of equity, or what power in that court, to take 
the whole away, and give her l»ack a half or two-tbirda on the pretext 
of protecting her? The judgment haa frequency been wholly mia' 
understood from not perceiving the Lord Juatiee'a aatiw. 

(tt) 5 My. k Qr, qy j Taunton v. Mforrtt, 8 Oh. Div. 4^53 • Ch# 
Dlv. 779 ; but see ExfarU Rogers, iis re /VoK, a6 Ch. Div. 31. 
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So long only nn 
th# lile-estHte 
ooniitinod 
•quiUble. 


Wlfo’i oqnity 
dtfoAtod by 
bor alienation. 


s* Intereita in 
realty. 


** at law u pnverded only hy the existence of a prior Ugal 
trust estate t ” 


And in Wortham v. Pemherion (v\ where Miss W. 
was a tenant in tail of an estate mhject to a jointure 
payable to Mrs. H., secured hy a term of years^ there being 
a proviso for cesser of the term on the decease of 
Mrs. n. ; and Miss W. married Mr. N., who had per- 
suaded her to elope with him, and had been imprisoned 
for the abduction, — It was held that she was entitled 
to her equity to a settlement out of her equitable 
life-estate in the estate-tail, for there was a legal title 
which prevented the enjoyment except by means of a 
court of equity, and rendered the title to the rents 
equitable so long as the term Uistcd ; therefore the 
plaintiff was entitled to a settlement out of the rents 
until the determination of the term. 


Inasmuch as alienation by the wdfe would have 
defeated her equity to a settlement, it is nect'ssary to 
consider in what w-ays a married woman might validly 
dispose of property, out of which she would otherwise 
have been entitled to claim her equity, so as to pre- 
clude herself from afterwards claiming that equity. 


I. In realty, — Under 3 & 4 Will. IV. c. 74 (the 
Act for the abolition of fines and recoveries), and 
8 & 9 Viet. c. 106, s. 6, a married woman mi^t 
dispose of her estates of freehold (and, senible^ even 
of leostdiold tenure), and might also release or assign 
any sum of money charged on lands, or the produce 
of land directed to be sold, whether her interest was 
in possession, or in reversion (.r), by a deed duly 
acknowledged by her, and executed with the concur- 


(r) I 0. a Em. 644 ; but tee tba r•mllirb• ol W««tbttry, m, 
Oimva T. 1 1 >« O. Jo. k S«. 93 ; fto 4 ooaibbw paru Jlofitrs, 

in re iW a6 Cb. Dir. 31. 

r-S6o; 
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rence of her husband, in the manner provided by the 
first-mentioned Act (y). She might also alienate her 
copyholds by surrender, jointly with her husband, on 
being separately examined as to her free consent by 
the steward or his deputy (z). And in all such cases, 
there was no resulting trust for the w'ife (a). 

2. In pcrsonaltij, — A married woman’s interests in a. Interettiin 
personal estate, so far as they were estates in posses- 
sion, vesting in her husband on marriage, her power 
of disposition over them was a question which did 
not arise, but her husband might have solely dis- 
posed of them, subject only to her establishing, if she 
was able, her equity to a settlement out of them ; and 
BO far as they were estates in reversion, her power of 
disposition over them was in abeyance during the 
coverture, as was (in effect) also her husband’s power of 
disposition over them, exa*])ting only in certain cases in 
wliich, as falling under Malins’s Act, 20 & 2 1 Viet. c. 

57 (6), she might, with the concurrence of her husband, 
and by deed acknowledged, have disposed of same. 

As to the nature and exbmt of the husband’s interest Wife’ichoMi 
in and power over the wife’s choses in action, the old long^ to imt> 
common law (apart from statute) said, that marriage 
was only a qualified gift to the husband of the wife’s 
choses in action, viz., a gift to hiui only upon condi- 
tion that or if he reduced them into |>ossession during 
(in effect) his life, so that if he died before his wife, and 
without having reduced such property into possession, 
she, and not his personal representatives, would have 
been entitled to the property. This reduction into 
possession was (so far as regarded the pare personal 
estate of the wife) a necessary and indispensable pre- 

(y) 5 & 4 WUL IV. e. 74, 77, 79 

(*) 1 Watk. Cop. 63. 

(a) TatnetU ▼. Wdtk, yf Cfc. Dnr. 

\b) Pott, p, 474, 
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liminary to the hnsbsaid’s either having in himself 
or being able to convey to another any assured right 
of property in respect of such personal estate (c); 
although, as regarded the chattels real of the wife, a 
previous actual reduction thereof into his possession 
was not a necessary preliminary to the husband’s power 
of disposition over them (^). 


Wife itirriving 
htr huibAod 
t0okh«r 
reTenlonivry 
intorentfwhicli 
h« hftd net 
reduced into 
n. 


could 

teke'no more 
then the iiuf< 
bend bed to 
•*»e. 


In accordance with these principles, in Purdew v. 
Jackson (fj), where a husband and wife, by deed executed 
by both, purported to assign to a purchaser for valu- 
able consideration a fund in which the wife had a vested 
estate in remainder, expectant on the death of a tenant 
for life, and both the wife and th(* tenant for life out- 
lived the husband, it was decidt^d that the wife was 
entitled by right of survivorship, and notwithstanding 
her concurrence in the assignment, to claim the whole 
of her share of the fund against such particular assignee 
for valuable consideration. “ T still contimie of opinion,” 
said the Master of the Rolls, that all assignments 
“ made by the husband of the wife’s outstanding per- 
** sonal chattels, which are not or cannot l>e then reduced 
into possession, . . . pass only the interest which 
** the husband has, subject to the wife’s legal right by 
“ survivorship ” (/). 


Oeurl bed 
uM pomer to 


It was further decided before the passing of Malins’s 
Act, 20 & 21 Viet. c. 57, with regard to the wife’s 
reversionary interests, that the court had not even the 
power of taking the wife’s consent to part- with them. 
** If the wife by her consent could pass a remainder or 
** reversion in personal property to the husband, she 
would part not only with a future possible equity, but 


(«) Comoro Jlugket t. Amieraoii, ^8 Ch. D 5 t. 386. 
id) Purdew v. Jaekmtn, 1 Rush. 66 ; Jkmne v. //art, 2 Ruu. A My, 
362 ; JDuberiep v. Pag, 16 Bm, 33 ; aud mo pp. 421, 422, eupra. 

{ e ) I Hum. I. 

{/) EUioU T. Oerddl, 5 Had. 149 ; SUtnUm v. ffallf 2 Run. h Hy. 
175, i ^ TruM$, 28 Boot. 386L 
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** with her chance of possessing the whole property by 
“ surviving her husband ; and to give this effect to her 
“ consent would make it analogous to a fine at law with 
“ respect to real estate, a principle always disclaimed in 
a court of equity. A court of equity interferes to pro- 
“ tect the property of the wife against the legal rights 
** of the husband, and will never lend itself as an in- 
“ strument to enable the husband to acquire a right in 
“ the wife’s personal property which he can by no 
“means acquire at law” (g). In other words, the 
legal right of survivorship was never bound by a court 
of equity {h). 

It was held that a claim by the wife for a settle- She had no 
ment out of her reversionary interest in property, no long Jevireioimry 
as it continued revenionarg, could not be supported ; 
and this was on the ground that a court of ecjuity only *>‘>nar.v. 
dealt with interests in ])Ossession, and that it was not 
until the property cauie to be distributed that in 
ordinary cases the court enforced obligations attaching 
upon the property otherwise than by contract. The 
wife’s right to a settlement out of that property which 
the husband at law would, if be could, take possession 
of in her right, was an obligation which a court of 
equity fastened not upon the property, but upon the 
right to receive it ; in fine, the tci/es ajuity arose upon 
the hvshand's legal right to present possessioj^ ; and that, 
of course, could only apply when the remainder or re- 
version had ceased to be such, and the propcjrty had 
fallen into possession (i), or but for the ]Xindency of an 
administration action would have been in possession (k). 

Or, in the language of this present book, there was no 
danger of the husband getting at such property, and 


Pickard v. Roherti, 3 Mnd. 386 ; Purdew v. Jachon^ 1 Rtmt, 56. 
(A) Sm Buekffuuter v. BuckmatUr, 34 Cb. Div. 21, 8, C. 

33 Cb. Dir. 484 ; aacl tee S. C. (sub nomine Seaton v. Seaton)^ 13 Ap|«. 


{{) 0$bom T. Morgan^ 9 Here, 434 ; and see In re Slalt/t TrutAt^ 1 1 
Ch. Dir, 227. 

(A) Rdktmtom T. Bohinwon^ W. N. 1879, p. loa 
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therefore no foundation for an equity to a settlement 
out of it, so long as it was in its reversionary condition. 


Maliiw'i Act, 
30 A ax Viet. 

Fme cavert'i 

interefU in 
penonalty,— 
io.) Being in 
revenlon* 


(6.) Being in 


By Malins’a Act (/), every married woman might, 
with the concurrence of her husband, by deed acknow- 
ledged in the manner required by the Fines and 
llecoveries Act (m), disi3ose of every future or rever-- 
sionary interest^ vested or contingent, belonging to 
such married woman, or her husband in her right (?i), 
in any personal estate to which she was entitled under 
any instrument (except her own marriage settlement), 
made after the ^\st Dcccmher 1857; she might also 
release or extinguish any power in regaixl to any such 
personal estate, and also release and extinguish her 
equity to a settlement out of her personal property 
in 2n)$ses8ion under any such instrument as aforesaid. 
But nothing therein contained was to extend to any 
reversionary interest to which she should become 
entitled under any instrumimt by which she was re- 
strained from alienating or affecting the same. And 
the lowers of di6ix)sition given by the Act to a 
married w^oman were not to enable her to dispose of 
any interest in personal estate settled on her by any 
settlement or agreement for a settlement made on the 
occasion of her own mwriage. 


Am Io oMct 
nut within 
th« Act,— 
opemtiun of 

the 

meat. 


If the wife was entitled to any chose in action, 
whether legal or equitable, of a reversionary nature 
not within the above-mentioned Act, the effect of 
an assignment by the husband was different under 
different circumstances. For putting aside the Mar- 
ried Women’s Property Acts of 1870, 1874; and 
1882, it is certain, firstly, that the wdfe by herself 
could not assign, for by the act of marriage she 
deprived herself of all power so to do ; and, secondly, 


(Q 30 A 21 Viet c. 57, 

(•) 3 A 4 wm. IV, c. 73 . 

(»} rcsnaH v. WdeK 37 CIl Dir, 622. 
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the husband could only assign to another the interest 
to which he might be entitled himself. Suppose, 
therefore, that the wife was entitled, on the death of A., 


a living person, to a sum of stock standing in the names 
of trustees, and that her husband had purpoi*ted to 
make an assignment of this reversionary interest to Three poiefble 
., a purchaser ; the benefit which would have accrued ^hich 
to B., by virtue of the assignment, would have varied, 
according as the husband, the wife, or A., the k^nant for 
life, died first, (i.) If the husband died first, B. lo8t(r.) Iflmi. 
his purchase, for the wife having survived her husband, 


would, on the death of A., have been entitled to the , 

, chaier lost hit 

stock, which had never been reductnl into the possession purohaw. 


of her husband, or of B., his assignee (e). (2.) If A. (2.) If rew- 

died first, B. would then have obtained a transfer of 
the stock, if the trusU‘e 8 had choseui to transfer it 


to him (/>), and if the wife had not meanwhile taken . 
steps to enforce her equity to a settlement (<7). But jeettohw 
if the trustees had refused to transfer without the ^*1“**^* 


direction of the Court of Chancery, or if the wife 
had insisted upon her right, B. only took the fund 
after making such settlement upon her as the court 
thought fit. (3.) If, however, the wife died first, then (3 ) ItwJfa 
this chose in action, having remained unreduced into then the 
possession, would, like a legal chose in action p* **** 

the same circumstances, have remained part of the took all. 
wife’s personal estate ; and the husband, on taking 
out administration to his wife (r), would have been 
bound by his previous assignment ; and B. would ac- 
cordingly, in this single event, hav'e obtained the whole 
fund, subject, however, to the wife’s dcdits, if any 


The question as to what amounted to a reduction What 
into possession by the husband of his wife’s choses 


(o) Purdew v, Jaeksofi, I Ruimi. I ; Uwmer t. Morton^ 3 Rum. 65. 

{p) Whsder v. Carpi, AJiib. lai, 122 ; Moor t. PyemUi, Prec. Ch. 22. 
Iq) Qrudp v. Larwder^ 13 Boav. 6a. 

(r) 1 BrigbPa H. A W. 41 ; Bttti ▼. Ktmpton, 2 B. A AA 273. 

(f) 29 Car. IL c. 3, s. 25 ; Wma. Ffia, Prop. 396. 
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REm Mtign- 
BMAt of a 
revettioQ 
not a redoo- 
tion into pof> 
Muton. 


action was one that generally depended on the peculiar 
circumstances of each case. But in Hornsby v. Lee (f), 
it was held that a mere assignment of a reversionary 
chose in action by the husband could not be regarded 
either as an actual or as a constructive reduction 
into possession by the husband (w). It was also estab- 
lished, that whether the husband died in the life- 
time of the person having a prior interest, whereby 
the chose in action could not, as against the wife, be 
reduced into possession, or whether he survived and 
died before it was actually reduced into possession, the 
same result followed — the chose in action survived to 


the wife (r). It was also held that the transfer by a 
HuaUncVa husband of title-deeds, of which his wife was equitable 
mortgagef‘, to secure a debt of his own, was not a 
^wbioh hit reduction into possession so as to defeat the wife’s 
«qttiuble right of survivorship (.r). On the other hand, the test 

reduction into possi^ssion of a sum of money was, 
in a recent case, declar(»d to be the right of the hus- 
band to maintain an action at law for the amount, as 


Ord«r of court 
to pay wifc'i 
income int<» a 


money had and received to his use (//) ; and therefore, 
where the inconu^ of a married woman’s life-estate had 


been ordered to be received and applied (by a receiver 
^ payment of her husband’s incumbrances, 

'uo- ' it was held that arrears of income in the receiver’s 


hands, which had not been paid as directed, were 
nevertheless, by the effect of the order, reduced into 
» possession, so as to disentitle the wife surviring to 
such arrears, because the receiver was to be deemed 


in the nature of an agent for the person entitled by 
virtue of the order for appropriation (z). And of 


(f) 2 Mad. i6. 

(u) If ractrurv. SermUfm, 14 Sim. 116, 

(r) £Uitw» V, Sltrin, 13 Sim. 309 ; but tee Wid^ery r. Tepptr, 5 Ch, 
Div. 516. 

(at) MickdiMre v, 2 Oiff. 183. 

(y) Aitekunm r. IHston, L. R. 10 Kq. 589; and Wbllatton r. 
JitrMiy, 2 Ch. Di?. 213, where huebiaid and wife died c<»n tempo- 
raneouely ; and In re Bttrier, Dardirr ▼. Chtupman, f I Ch, Div. 442. 
(f) TM T, JMer, 2 \V. jtt 184. 
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coursQ, payment to an agent of the husband was a 
reduction into possession to the extent of that pay- 
ment (a). 


on 

and children 
though she 
niitfht have 
wuiTed it, 
and thua de* 
prived her 
children. 


It has been already observed that the wife’s equity, ^ttlemfnt, 
at least in cases where she took an absolute interest, 
was not for herself only, but for herself and her chil- 
dren, there being no instance where the settlement 
was not made in favour of the children at the same 
time ; and though the wife might have waived or 
abandoned her equity, and thus have prevented her 
children obtaining any benefit from it, yet if she 
claimed it for herself, the court required the benefit 
to be extended to her children ; her equity and the 
equity of the children were treated as one equity, to 
be enforced or not at her option (h). In no case 
were the children permitted to assert an inde])cndent 
equity ; for in all cases the equity of the wife was 


personal, and the court acknowledged no original title 
in the children, who could claim only that provision 
which the wife thought fit to s<*cure for herself and 
them ; and if the wife consented that the husband 
should receive the whole property, the children were 
deprived of all provision out of it. 


The inquiry therefore arose, — What was sufiicient Wbcn the 
to create a title in the children ? Before the property 
was impressed with a trust in their favour, it was 
necessary that some action should have been taken 
by the wife. What action w^as necessary upon her 
part to raise such a trust, or rather, how far that action 
must have been carried in order to raise the trust, was 
the question. If the property was in the hands of 
trustees, it was not enough that she should have given 


(a) In rt Dardier r. Ch^man, tupra. 

{b) IH la Qarde t. Lem^riert^ 6 oeaT. 544. 
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them notice, in howerer formal and regular a manner, 
that she demanded a settlement ; for notwithstanding 
any, such notice, the trustees might with impunity have 
(n.j hand<Hl over the property to the husband. Also, even 

upon complete if she liad commenced an action, and had not carried 
her action far enough to establish the trust for herself 
and her children, she might, at any time before the 
mttlcment was eomjtleted^ have waived and defeated 
(6.) Where it, not only as to her own interests, but also as to 
wife died, interests of her children (r). And the follow- 

with reference to this doctrine were well 
established : — 


I. That if the wife died before the bill was filed 
giving to the court a jurisdiction or dominion over the 
fund, the children had no right to rerpiire a settle- 
ment {d). 


It wife died 
before decree, 
ohildren bed 
no right. 


2. That if the wife died, even after she had filed 
a bill for a settlement, but Ix'fore decree, her children 
could not sustain a bill to have a settlement made on 


them 


Right of ohih 3« That if a decree or order had been made by the 

huibiliid^Rroiie^ court, referring it to the Master, under the old practice, 
oiidooroe. * or to a Judge in Chambers, under the new' practice, 
to approve a proper settlement, and the wife died 
before anything further was done, the children w'ere 
entitled to the benefit of that decree or order, and 
might file a bill to enforce such settlement, as the 
wife, if still living, would have been entitled to (/). 


(c) WtUUioe V, AMh, a Drew, k Sm. 222. 

(d) Scrittn v, 2 Edeo, 337. 

(e) Ik la Oarde y, Lemprierej 6 Boot. 344 ; Vayd v, Maton^ 5 Hsre, 

149 ; Lioyd t* WUiiam*^ i Mad. 450 ; and consider effect of FUsgerald 
V, 1 Oh. Div. 563 ; BuHoa v. SturyeoOf 2 ph. Div. 31S. 

{/) WaUaciir* 2 Drew, k Sm* 133 ; Murray v. £libatU^ i L. 

C« 431 ; sad ••• Judicatare Acts, 1873-S3, Order xrU* Rule 4* 
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4. The children’s right to have a settlement exe- Right of 
cut^ after the death of their mother, who had claimed 
her equity to a settlement, also arose where there was f 
during the marriage a contract by the father, indepen- 
dently of judicial decree, to make a settlement of his 
wife’s property (/;). Yet, after such a contract, just as 
after judicial decree, the wife, if living, might, at any 
time before the e.r edition of the settlement, have waived 
her equity, and altogether defeated her children (h). 

In the words of Wigram, V.O. (?*), “ There may be a 
“ case in which the wife is not absolutely bound, but in 
“ which, as against the husband, the children are en- 
** titled to the benefit of the mother’s equity. If the 
“ husband is bound, the children are certainly entitled.” 

But of course a married woman (being, and so long Infant wife, 
as she was, an infant) could not have waived her ^*^^**^ '’^* 
equity (A:). 


The wife’s right to a settlement, Ix'sicles being volun- What would 
tarily w’aived by her, might also have been defeated ^,^*1 toa * * 
adversely to her by various causes, viz. : — acttlement. 


I. By the receipt by the husband or his assignees (i.) B/lma. 

f 4-1. r 1 /7\ baud’! rooaipt 

of the fund (/). of the fuiuL 


2. Where the debts of the wife, contracted before (a.) Wher# tbo 
marriage, for which her husband bf‘came liable, ex- or 
ceeded in amount the fund to which he Ixicame entitled 
in her right {m ) ; and similarly where the husband’s 
debts to the estate out of which the wife’s interest 


(p) Lloyd V. WiUiamt, l Mad. 450 ; De la Garde v. Lnwpritre^ 6 
Bear. 344 ; Wallaee r, Jvldjo, 2 Drew. & 8m. 216 ; and I Do G. Jo. k 

Sm. 643. ^ 

(k) Murray ▼. Elibank, I I* C 479 ; Macavlay ▼. Philipi, 4 Voa. 15 ; 

Biddwin T, Baldwin, 5 Do O. k Sm. 319. 

(t) Lhyd T. Mastm, 5 Ha. 1 53. 

(I:) Skipway r. BaU, 16 Ch. Div. 376. 

( l ) Murray t. Elibanl, i Lu C, 471. 

{m) Bamter r. Bonner^ ly Boair, 86; Bame^^ r, Pord^ L. R. 4 Cb« 
App. 247* 
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(S ) Byw 

luteotmte 

ftittUnicnt. 


*«<ialt«ry, un> 
liMHi htttbnnd 
iilto liviti]]; in 
Mittltory. 


(S) By her 
fmad. 


Amotttit of 


arose exceeded the amount of such interest (n) ; but 
in this latter case, the wife’s equity would not have 
been wholly defeated (o). 

3. Where an adequate settlement had been made 
upon her (p)] but not by an inadequate settlement, 
unless her right to a further settlement had been 
barred by an express stipulation before marriage (q), 

4. Where she was living in adultery apart from her 
husband (r) ; but even then her husband would not, 
it seems, wItiU he dul not maintain he)\ have been en- 
titled to receive the whole of her property (s). But 
where both husband and wife were living in adultery, 
it was held that the wife might claim a settlement, 
upon the principle of setting off the one wrong against 
the other, whereby the wife was again chaste (/). 

5. By her fraudulent suppression of the fact of her 
coverture. TJius, where a woman, by a document pur- 
porting to bear date before, but in reality signed after, 
her marriage, affected to assign certain property to her 
husband, which he afterwards sold, it was held that 
though there were evidence of coercion on the part of 
the husband, yet by her concurrence in his fraud she 
liad precludcMi herself from claiming her equity to a 
settlement as against the ptcrchascr (w). 

When the husband was solvent, the amount to be 

(n) Offiom V. .f/orroit, 9 Ha. 43a ; Knight v. Knight^ L. R. 18 Eq, 
487 ; Ward v. Ward, 14 CU. Div. 506. 

(«) PoaiUtr V. ^fhaekdl, 39 Ch. Div. 471. 

‘ ' In re EraHae'f TruUt^ I K. A J. 30a ; SpUer v. SpiecTf 14 Beav. 
365 Giaeometti v. Prodgert^ L. R. 14 253 ; 8 Ch. App. 338. 

Sal¥:eff v. iSalweg, Amb. 69a ; QarfaHk v. Bradley, a Vei. Sr. 

and oonaidw BnUman v. WynUr, 22 Ch. Div. 619. 

Carr v. Kaetabrooke, 4 Yea. 146 ; Jn re Lemn*§ Tmat, ao B«av. 

Ball V. Montgomery, 2 Vaa. Jr. 191. 

it) Ortedy t. Laomder, 13 Baav. 63. 

(«) in re JMi*$ Trmete, 1 U R. 4 Ch. App. 591. 
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settled upon the wife and children was a matter which 
depended generally on the arrangement between the 
husband and wife ; and if the husband, being solvent, (a,) wiien 
refused to make a settlement upon his wife, the court 
would not, because it could not, so long as he supported 
her, prevent his taking the produce or interest of her 
property, but the court would in siicli a case retain the 
capital, so as to give the wife a chance of taking it by 
survivorship (v) ; and, of course, if the husband sur- 
vived, he might insist upon the court paying out the 
entire capital to himself. The question as to what (6.) When 
amount should be settled upon the wife arose niost 
frequently when the husband had become bankrupt. 

No general rule was laid down. It was a matter 
purely wuthin the discretion of the court, to be deter- 
mined according to the circumstances and merits of the 
case (.r). The court took into considi-rat ion wdiether 
the wife had acquired any benefit out of the property 
of her husband (y) ; the conduct and circumstances of 
the husband (c) ; and the conduct of the w'ife (a). 

The rule in general, in the absena* of special cir- GeDatnIly half 
cumstances, was that one ka// of the wife’s property 
should be settled upon herself and her children, and 
the remaining moiety should go to her husband or his 
assignees (b). 

And in some cases it was held that the irkole fund Soinetimas 
was to be settled on her and the children ; as where 

_ _ 

(r) V. Thorington^ 2 Vet, Sr. 561 ; Atche$on v. Atekaon^ 11 

B«av. 485. 

(») Carter v. Taggart, I De Q. H. & Q. 289 ; Autray t. Brawn, 4 
W. a 425. 

(y) In re Ertkine's Trails, 1 K. A J. 302 ; Green v. Otte, I Sim, & 

Sin. 2%o, 

{z) Marshall T, Fowler, 16 Be&v. 249 ; Barrow t. Barrow, 18 Beav. 

(а) Barrow v. Barrow, 5 I)a G. M. A G, 795 ; GiaeomeUi v, Prodgtrs, 

X«. a 14 £q. 253 ; 8 Cb. A|jp. 338. 

(б) Dwnkiey t, DunHeg, 2 Da G. M. A Q. 396 \ In re SaggitCs 
L. a 3 Ch. Apfk. 215. 

2 H 
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it was small and barely snfGcient for the maintenance 
of the wife and children (c); where the husband, 
having become bankrupt, was not able to maintain his 
wife {d ) ; or where the husband had deserted or be- 
haved cruelly to his wife, and did not maintain her (e ) ; 
or was a lunatic (/). 

Since the extent of the wife^s equity was to have 
a settlement made for the benefit of herself and her 
children, the court did not interfere with the marital 
right further than was necessary to give effect to that 
equity. The ultimate limitation, therefore, in default 
of issue of the existing marriage, or of any future 
marriage or marriages of the wife, was to the husband 
absolutely (^), whether or not he survived the wife (h). 


Form of 
••itlement. 


How far aattle- 
mailt binding 
M Wimt 
oraoltora of 
hnaband. 


As to the question how far settlements made in 
consideration of the wife's equity to a settlement w'ere 
or are binding as against creditors, the following rules 
may be laid dowm : — 


radnaa bar 
property into 
poMoailon aiul 
than make a 
•attlamant. it 
muat aonform 
to X3 Elis. 

i( bond 
ibongb on 
a marltonooa 
ooasideration. 


Where the husband has once reduced into posses- 
sion the equitable choses in action of his wdfe, and then 
makes a voluntary settlement on his wife out of them, 
the question of the validity or invalidity of such settle- 
ment against creditors wdll, apart from statute, depend 
upon, the hona fidcs of the transaction. Also, if the 
husband, being largely indebted at the time, conveys 
property in trust for his wife and children, such a con- 


(c) /n rt Kineaid'$ i Drew. 326. 

{d) Scott V, 3 Mac. A O. 599 ; Cfardner r, Manhalfy 14 

Sim. 575. 

(«) iHinHey v. DunHcy, 2 Do O. M. A G. 390 ; Re Ford, 32 B«av. 

; JBoaM t. Bocofl, 27 Ch. Div. 220 ; Reid v. Reid^ 33 Ch. Div. 22a 
ij) Jn re Dixm'e Truete^ W. K. 1879, jx 57, 

Cregton ▼. Ifay, L. K 9 £q. 404 ; 9 Cb. Diy. 388 ; /n re Suggitfe 
Truke, L. B. 3 Cb. App. 215 ; Spir^ y. Withwe^ L. K. I Cb. Apn. 
$20 ; outer t, Oliter, 10 Cb, IHy. 765, 

(A) WeUk Y. ITawm. U R. 8 Cb. App. 482; Chgan t. Ihfeid, 2 Cb. 
PIt. 44 ; ikie ▼. Me^ 6 Cb. Dir, 144. 
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veyance may be within, and void under, the statute 
13 Eliz. c. 5, as against the husband’s creditors (i). 

But as tliat statute only directs that no act whatsoever 
done to defraud a creditor shall be of any effect against 
that creditor, a hand fide settlement, where there is no 
imagination of fraud, or rather no fraud in point of 
actual fact, mt imagination, will, even though volun- 
tary (/j), be supported as against the husband’s cre- 
ditors (/). By the Bankruptcy Act, 1 8 8 3 , it is enacted, Trader’* or 
that “ a settlement made on or for the benefit of the wife aJuieraent of ’ 

“or children of the settlor, of property which has 

. ' under B*nk* 

“accrued to the settlor after marriage in right of hia^ ruptoy Act, 

“ wife,” shall be good as against his trustc'o in bank- 
njptcy (46 & 47 Viet. c. 52, s. 47).* 


2. Where the court decrees the settlement upon if court do- 

the wife, “ the court sup^jorts it as a good settlement 

“ for valuable consideration ” (m), croditonm 

bound* 


3. Where the wife, after marriage, liecame entitled Scttlomont 
to property which the husband could not touch, with- 
out the aid of the court, and the trustees would not 
pay it without the husband making a settlement ; and wifo’n i>ro- 
if the husband agreed to settle it, and did that which 
the court would have decreed, it was a good settlement 
as against creditors (»), 


Section IV. — Settlements in Derogation of 

Marital Rights. 


•It having been a general rule of law that a husband wife 
became entitled to the property of his wife on mar- 


(i) Gddtviith V. 5 ^ 547* 

{k) Holmes r. Penney, 3 K. A J. ^ ; Sagiiary y. HuU, 2 Vem. 44. 
(f) Cadogan y. KenneU, Cowp. 434. 

* The r^uler ehould recur to the chapter on “Expreet Priyate 
Tructe,** for a further expoeition of them Uetly mentioned matter*. 

(m) WheeUr r, Caryl, Amb. lai ; Simson y. Janes, 2 Roai. A Hy. 
365. 

(n) Wheder y. Caryl, Amb. lai, 122 ; Moor y. BytoasOt, Prec. Cb* 
22\ Inrt Wra0*$ Trusts, l6 Jur. 1x26. 


fraud en the 
maritnlrifbA 
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ri^e, any alienation of property by her in fraudnlent 
derogation of the marital rights would in equity have 
been deemed null and void. In Straihmore v. Bowes 
(o)j Lord Thurlow thus stated the rule : — A convey- 
** ance by a wife, whatsoever may be the circumstances, 
** and even the moment before the marriage, is primd 
facie good, and becomes bad only upon the imputation 
** of fraud. If a woman, during the coxerse of a treaty 
**of marriage with her, makes, without notice to the 
‘‘intended husband, a conveyance of any part of her 
“ property, I should set it aside, though good primd 
'^facic^ because affected witli that fraud.’’ 

The cases decided on this subject support the follow- 
ing conclusions : — 


If daring n 

‘ mar- 

aliened with> 
put kitMband's 

i>roperty to 
whioh sue had 
repreeented 
bertelf en- 
titled, it waa 
fraudulent. 


I. If a woman entitled to property entered into a 
treaty for marriage, and during the treaty represented 
to her intended hxuiband that she was so entitled ; that 
upon the marriage ho would become entitled jure 
xnariti ; and if during the same treaty she clandes- 
tinely conveyed away the same property to a volun- 
teer {p), or settled the projierty upon herself in such 
a manner as to defeat the marital right, and the corneal^ 
xx\ent continxied xintil the viarriiigc took place, there could 
bo no doubt but that a fraud was practised in such a 
case on the luisband, and he was entitled to relief 


Sotneprin- 2. And not only nras this principle applicable where 
ui^li^e dtd husband knew of the existence of her property, 
but it was extended much further; for in Goddard 
iueh V. Snotv (r), a woman ten months before marriage, but 
***^®*^**^* •after the commencement of that intimate acquaintance 
with her future husband which ripened into marrii^, 


(o) I L. C. 446. 

ip) Lanoc t, iWntun, 2 Ch. Rup. 79. 
(9) £n^nd t. Doumes, 2 Bout. 52^ 
(r) I Row, 485. 
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made a settlement of a sum of money xvhuh lie did not 
know her even to he posBcssed of. The marriage took 
place, she concealing from him both her right to the 
money and the existence of the settlement. Ten years 
after, on her death, it was held, on a bill filed by the 
husband, that the settlement was void, as a fraud upon 
his marital rights (s), 

3. But when a woman about to many sold orNotfmda- 
conveyed to a purchaser for valuable consideration, purciM#p^*or * 
vntliout iwthr of any intended derogation of the inari- 

tal right, the sale or c<3iiveyance was held good {t), without 
It was uncertain, however, whether, if the purchaser 
for value had notire, the sale or conveyance' would 
have stood as against the husband (//). 

4. It would seem that a cland(*stine setth*ment Void, even 
made by a woman pending her marriage, even if t^rioui 
meritorious in its nature, as on the children of a 
former marriage, or on Ikt illegitimate children, would 

also have been Si*t aside as a fraud on the hus- 
band (r), 

5. If the intended husband was acfjuainted before BlarrUge with 
his marriage with the fact of an assignment of property 

made by his intendt'd wife, and nevertheless still 
thought fit to marry her, lie was iKiund by it (.r). 

6. In all the cases it was held that the settle- A ha«buid 

ment to be invalidated must have been made mthout ^ Sn* 

the husband’s knowledge, during the couthc of the Irmly vcywioowhoii 


(*) DotxmM V. Jenningi, 32 Bear. 290 ; Tayhr v, Pugh^ I Hare, 608, 
(t) Blanchet v. Foster, 2 Vea. Sr. 264 ; LlaceUin ▼. Cobbold, i Sufli. k 
Qiff. 376.. 

(«) Blanchet v. Foster, 2 Ve«. Sr. 264 ; Heweilin t, CobhM, t Sm. k 
GiS, 376, 

(v) Taylor v. Pugh, I Hare, 608, 

(*) St, George v. Wake, 1 My. k K, 610 ; WrigUy r, Bvainson, 3 D. 
O. k Sm. 458 ; Sloeomhe t. Ghthh, 2 Bro. C. C. 545 ; but seo Ndsm r. 
Stocker, 4 Do G. A Jo. 45^ 
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iiifta«iMsdUif for marriage with him ; and accordingly, a settlement 
made by a widow upon herself and the children of a 
former marriage was not fraudulent, because it was 
proved that the person she afterwards married was not 
at the time of the settlement her then intended 
husband ” (y). And in Strathmore {Countess) v. Bowes 
(«), the plaintiff, pending a treaty of marriage with A., 
made a settlement of her property with his (A/s) 
approbation ; a few days after, B. gained her affections, 
. and she threw over A., and married B., who had no 

notice of the settlement. It was, however, held good 
against B., as it could be no fraud on him, his brief 
period of courtship not having commenced at date. 


If he hful 
eedoeed hia 
wife before 


hioi. 


7. Where the husband had before marriage seduced 
his wife, and thus rendered retirement from the mar- 
on her part extremely inconvenient, a settle- 
ment of her property made by the female before the 
marriage, although without her husband^s knowledge, 
would have been supported (a). 


Marriod 
WwiBona Pro- 
perty Act, 
188a,— how 
It affeeti 
frattdi 
on marital 
righta* 


Under the Married Women’s Property Act, 1882, 
above expounded, it is difficult to see how any con- 
veyance by a woman about to marry can now be 
considered fraudulent, whether it be secret and volun- 
tary or not, scil, as against her husband ; for under 
that Act he has now no prospective or inchoate or 
other right whatever to his wife’s property, and there- 
fore, however gross the fraud upon him, it would not 
be a fraud producing any damage (unless under some 
very exceptional circumstances) ; and, of course, fraud 
without damage is not any ground of action either 
at law or in equity. As an example of the special 
circumstances referred to may be instanced the wife’s 
contract before marriage with her husband, but during 


(|f) Mm/land v. Ihwn*, 2 B«it. 531. 
<i) 1 JL C. 446. 

(a) Taifhr v. 1 Hire, 60S. 
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the period of courtship with him, to settle all her pro- Und^or^ 

perty in the usual way, sciL the property to which she J 

was or should be or have become entitled at the date 
the marriage ; in such a case, if the wife should clan- 
destinely from her husband alienate, during the engage- 
ment which ripens in the marriage, a substantial |)ortion 
of her property, and should alienate it otherwise than 
for its fair value, and thereby the property which she 
w^as entitled to at the date of the marriage u'as sub- 
stantially diminished, that would be a fraud on the 
marital rights as established by the prenuptial con- 
tract, and would, scmhie, be relievable as such, upon 
the principles expounded in the concluding section of 
this present chapter. 
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CHAPITER XXIL 

INFANTS. 

Upon the question, who may be the guardian (a) of 
an infant, — 

1 . The father is the guardian by nature and nurture 
of his children during their infancy (h). But by the 
statute 36 Viet. c. 12, the court may grant the cus- 
tody of infants under the age of sixteen years to the 
mother, whtre that is for the lenefit of the infant ; 
and it has lately been decided that the mother is the 
natural guardian of her own illegitimate child (r). 
Also, by the Guardianship of Infants Act, 1886 {d)y 
the mother is constituted the guardian of her children 
generally, if she survive their father; being a joint 
guardian with the guardian (if any) appointed by the 
father ; also, in such a case, the court may associate 
one or more guardians with her (< ). 

2. By the statute 12 Car. II. c. 24, the father, 
even though a minor, may by deed, and if not a 
minor, may by deed or will, appoint a guardian for 
his legitimate children ; and guardians so appointed 
are usually called testamentary guardians (/); and 


(a) For ibe rarioua kinds of guardians, ancient and modem, see 
Brown’s Dictionary, title Quardian, 

(b) Wdkdejf T, ^u/ortf 2 Rush. ai. 

(c) In re Osrry, TAe Queen r. Naskf lo Q. B. D. 454. 

(d) 49 k 50 Ylei. o. 27, s. 2. 

(e) in re SemUemf 40 Ch, Dir. 20a 

if) I Viet, c, ad. 
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such testamentary guardians are trustees, and the 
Statute of Limitations is inapplicable to accounts as 
between them and their ward (g). Also, by the 
Guardianship of Infanta Act, 1886 (^), the mother 
may by deed or will appoint a guardian of her chil- 
dren after her own death and the death of the father, 
such guardian to act jointly with the guardian (if any) 
appointed by the father. 


3. The father may waive his natural rights of Ouardian 
guardianship in favour of a stranger, whom ho 
permitted to put himself in loro 2>nrnitift towards his 

^ l000 

child. Where, therefore, under these circumstances, 
the stranger haa for the maintenance and 

education of the child, and has appointed guardians, 
the father will be restrained in e(piity from asserting 
his parental rights to the ^vrjudirr of hin chihVs fnlvrr 
interests (/). 


4. The court may appoint a guardian. The origin 
of the jurisdiction in Chancery to appe^int a guardian 
over infants is to be found in the prerogative of the 
Crown, wdiich is under a g<*neral duty as parens ^mtricTy JurUtliotion,- 
and ’has a corresponding j>ower, to protect those who 
have no other lawful protector (k ) ; and the juris- 
diction is exercised in Chancery, as a branch of the 


general jurisdiction originally confided in and delegated 
to that court, this jurisdiction n(»t belonging to the 
Lord Chancellor alone, as holder of the Great Seal and 
Keeper of the Royal conscience, but being also exer- 
cisable by the Master of the Rolls ; and an appeal 
lies to the House of Lords from the decision of the 


Maikew X. Bri$e, 14 Beav 341. 

(A) 49 A 50 Viet c. 27, e, 3. 

(i) Powd X, CUattTf 2 Bro. C. C, 499; Andr^vt t . Sali^ L. R. 8 
Ch. App. 622, But In re Agar’EUU, lo Ch. Dir, 49 ; and In re 
C^arkf 21 Ch. Div. 817* 

(A) Jh MannevUU ▼. Ik MannevilU, to Vaa. 63 ; and sea In re /pAa* 
$en*$ JfffanU, 8 Ch. Div* l. 
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Chancery, and not (as in the case of lunatics) to the 
Privy Council. The Guardianship of Infants Act, 
1886 (/), also expressly provides that upon the 
removal by the court of any guardian from his oflSce, 
whether such guardian be the testamentary guardian 
appointed by the father or the statutory guardian 
appointed by the mother, the court may (if for the 
welfare of the infant) appoint another guardian in the 
place of the guardian so removed. 

• 

Infanibe- If an action is commenced relative to an infant’s 
o? wurt when estate or person, the infant, whether plaintiff or defen- 

oven durincT the life of its father or 
testamentary guardian, immediately thereupon becomes 
a ward of court (w); and even where an order for 
Or nn order maintenance has been made on summons at Chambers, 
ittTtl" ^*^°'** the infant thereby becomes a ward of court (n ) ; and 
so also upon an order being made on petition under 
the Custody of Infants Act, 1873 (0). But if the 
child is an alien, none of these last-mentioned proceed- 
ings would, semhle^ suffice to constitute him or her a 
Infant muit ward of this court (p). Moreover, in all cases the 
tha? infant must (as an almost invariable rule) have or be 
entitled to some property before he can be made a ward 
of court. “It is not, however,” as observed by Lord 
Eldon, “ from any want of jurisdiction in the court 
** that it does not act where the infant has no property, 
“ but from a want of the means to exercise its jurisdic- 
“ tion, because the court cannot take on itself the main- 
“ tenance of all the children in the kingdom. It can 
“ exercise this jurisdiction usefully and practically only 
“ where it has the means of doing so — that is to say, 


{ 1 ) 49 k 50 Viet c. 27, ft. 6. 

{m)JBuUer v, Ftreman^ Atiib. 303 ; De Pereda v. Dt Manekti, 19 Cb. 
Div. 451. 

(n) in re Orakamt L. K. 10 £q. 530; In re HodgtU SettUment, 3 K. 
k J. 313. 

^ A 37 Tict. c, 12 ; In re Taj^or, 4 Ch. Div. 157. 

(j») jBrowti V. OoUine, 25 Ch. Div. 56 ; Mid une In re Fwyoiee, 41 Ch. 
l^v. 31a 
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“ by its having the means of applying property for the 
‘‘ use and maintenance of the infant” (q). 

In general, parents are intrusted with the custody Juriidiotion 
and education of their children, on the natural presump- 
tion that the children will by their parents be properly 
treated, and that due care will bo taken of their educa- 
tion, morals, and religion ; but if the court has reason- 
able grounds for believing that the children would not 
be properly treated, it would interfere even with 
“parents, upon the principle that jmirntiiiy injustice 
“ is preferable to punlshinq injustice ” (r). But the 
court requires a strong case to be made out before it 
will interfere with a father's guardianship. Accord- Wlien fathtr 
ingly, where the father is insolvent (.v), or his character 
and conduct are such as are likely to contaminate the 
morals of his children (^), or where he is* endangering 
their property or neglecting their education {it), or is 
guilty of ill-treatment and cruelty to them (r), it is not 
a matter of course to take the father’s guardianship 
away, but if the danger to the children is proximate 
and serious, then the custody of the children will be 
committed to a person to act as guardian {x) ; and a 
divorced father may be declared unfit to continue the 
guardian of his children (y). And under the Guardian- 
ship of Infants Act, 1886 (c), the court may, in its 
discretion, on being satisfied that it is for the welfare 
of the infant, remove any testamentary guardian or 
any guardian appointed or acting by virtue of the Act. 

{q) Wdi€$ley w Beaufort, 2 Ru*». 21 ; and m In rt Sptnet, 2 Phil. 

247 ; and now 52 k 53 Viet. cc. 44, 56. 

(r) WdLedey v. Btau/ort, 2 Rnaa. 21 ; in re Baant^ il Cb. Dir. 508. 

(a) Kijjiin ▼. Kiffin, I P. W. 705. 

(0 ShdUy V. W€»tbrooke, Jac. 266 n. 

(«) Cruese v, J/iin/CT*, 2 (k»x. 242. 

(r) Whitjidd ▼. //«/«*, 12 Vea 492. 

lx) Ex parU Nount/ord, 15 Ve#. 44C ; 36 Viet, c. 12 ; and Inn 
gtar-EUiM, 24 Cb. Div. 317 ; 7 n re Eid^rton {If^aiUs)t 25 Ch, Dir. 220, 

(y) Skinner r. iStinner, 13 P. Dir. 90. 

(*) 49 & 50 Viet. c. 27, a. 6. 
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THE ORIGINALLY EXCLUSIVE JURISDICTION. 

The guardian will be allowed to regulate the mode 
of, and to select the place for, the education of his 
ward, whose obedienOe will be enforced by the court (a) ; 
and the religious education of the ward must be 
according to the religion of the father (h), unless the 
father has in his lifetime indicated otherwise (c). And 
the court will aid guardians in obtaining possession of 
the persons of their wards when they are detained 
from them. 

If the guardian wishes to take his ward out of the 
jurisdiction of the court, and in some other cases where 
there is danger of injury to the ward’s person or pro- 
perty, the court will always take security from the 
guardian before sanctioning his removal out of the 
jurisdiction (f/) ; and the guardian also in general under- 
takes’ to bring the ward back again within the juris- 
diction, if and whenever the court may require him to 
do so. 

Guardians will not ordinarily be permitted to change 
the personal property of an infant into real property, 
or the real property into personalty, and that for two 
reasons, namely, such a conversion may not only 
affect the rights of the infant himself, but it might 
also, if ho should die under age, have affected at one 
time the rights of his representatives; for it must 
be remembered that before the passing of the Wills 
Act (<’), an infant might have disposed of personal 


(а) Jiail V. 3 Atk. 721. See Trefnaint Cnsft i Str. 167, \?here, 
** being an infant, he went to OxforU, contrary to tlie order* of his 
^‘guai^ian, who would have him go to Cambridge, and the court sent a 
**mMseiiger to carry iiiin from Oxford to Cambridge ; and upon retum- 
“ ing to Oxfoni, there went another, kim to carry him to Cambridge, 
** to keep him there/* 

(б) Jn re Scanlon^ 40 Ch. Div, 20a 

(e) fn re Jpor-AYia, 24 Cb. Div. 317, 328, 333 ; Andrewt ▼. Soft, L. 
R 8 OK App. 622. 

(ci) T, FmUetftwrttwarlA, Bam. Cb. R. 141 ; Biggey, Yerry, 

I My. k Cr. 675. 

(e) 1 'Viot. c. 26. 
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property before be attained the age of tv\"enty-one, but 
could not have devised real property until he had 
attained that age (/) ; and such change might still, of 
course, if it were permitted without restriction, affect 
the relative rights of the real and personal representa- 
tives of the infant. But guardians may, under peculiar Except where 
circumstances, and where it is manifestly for the benefit , 

of the infant ((/), change the nature of the estate; as 
for necessary expenses, such as repairs (A), or by pay- 
ment of a certain sum out of the }>orsonal estate of the , 

infant, in pursuance of a condition imposed on the devise 
of an estate to him (i) ; and the court will support 
their conduct if the act be such as the court would 
itself have done under the like circumstances, by its 
own order (k). And although there is no e(|uity in 
these cases of conversion between the representatives 
of the infant, nevertheless, it is the constant rule of Reprenentn. 


courts of equity to hold lands purchased by the 
guardian with the infant's personal estate, or with the 
rents and jjrofits of his real estate, to be |)ersonalty tak*" 
and distributable as such ; and, on the other hand, to 
treat real property tumi d into money (as, for example, 
timber cut down on an infant s fee-.simple estate) as 
still retaining its original character of real estate ; but 
in each case, only in ih*' cvnii of the death of the infant 
before he arrives of age. And when the court directs 
any such change of property, it directs the new invest- 
ment to be in trust {hut only in case ilu infant sJiould 
die umlcr hccnty-07u) for the benefit of those who 
would be entitled to it, if it had remained in its 
original state (/). On the other hand, if the infant 


if) Ex parte Pkillipi, 19 Ve*. 122 ; Serpteon t. Staley, 2 Atk. 413 ; 
Warev. PdhUU il Ve«. 27S. , ^ 

O7) Camden {Marquee) v. Murray, 16 Cb. Div. 161. 

(A) Ex parte Grinuionc, 4 Bro. C. C.. note 235 ; Atab. 708. 

(i) Vernon v. Vernon, cited 1 \«f*. Jr, 45 ^ 

(k) Ex parU Pkiilipt, I9 Vet. 122 ; and compare Sieed r. Preete, L. 

R. 18 Eq. 182. A ^ ^ 

(J) Ware v. PolkUl, 1 1 Veo. 27S ; rad see Potter t. Potter, i Cb 

INy. 5^. 
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attavM twenty^ne, although he should die the next 
day, his representatives must take his property accord- 
in<j to its actual condition at the time of the death of 
the once infant. But the more usual course would be 
to raise the necessary moneys for repairs) by a 
mortgage, so as not to alter the character of the infant’s 
property (m). 


Muriage of 
ward of court 
Mittat bo with 
oonsent of 
ootirt. 


Conniving 


eontent of 
court, a con- 


In the case of wards of court, whether male or 
female, even when they have parents living or guar- 
dians, it is necessary to apply to obtain the permission 
of the court before their marriage can take place (?i). 
If a man should marry a female ward, or if a woman 
should marry a male ward, without the consent and 
approbation of the court, he or she, and all others 
concerned in aiding and abetting the act, will be 
guilty of contempt of court, and may be punished by 
imprisonment (u). Although the husband or wife, or 
those contriving and assisting at the marriage, are 
not aware of the fact that the infant is a ward of 


court, their ignorance will not be sufficient to acquit 
them of contempt of court, although it may weigh 
in determining the severity of their punishment 
GaMditnmuit With a view also to prevent the improper marriages 

wards, the guardian on his appointment is gene- 
required to give a recognisance that the infant 
shall not marry without the leave of the court ; so 
that if an infant should marry, though without the 
privity, knowledge, or negligence of the guardian, 
yet the recognisance would in strictness be forfeited, 
whatever favour the court might, upon an application, 
think fit to ertend to the guardian when he should 
appear to have been in no active fault (g). Also, and 


(mi/fi re Joelm, Jwskmn r, Talhot, 21 Ch. Dir. 786. 

(m) Smiik ▼. SmitM, 3 Aik. 30c 

(o) Wortkam w, Pemherion^ 1 11 ^ Q. A Sm. 644 ; Ex pofU MUehdlt 2 
Aik. 17^ 

(p) Jrori ▼, Mot% 2 Atk. 157 ; fferbtrt *9 Oa»t, 3 F. W. ti6. 

‘ JSprt y. (hxMlm ffSkqfteabmyt a U C, 633. 
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with the same view, the court will, where there is improper mar- 
reason to suspect an improper marriage being con- SrSned by 
templated without its sanction, by an injunction not 
only interdict the marriage, but also interdict com- 
munications between the ward and his or her professing 
admirer (r ) ; and if the guardian is suspected of any 
connivance, it will remove the infant from his care 
and custody, and commit the ward to the care of 
others ($), 

In case of a ward being about, to many, the court Seitlcment 
generally refers it to Chambers to ascertain and Jlrovcdby*^ 
report whether the match is a suitable one, and also 
what settlement ought to Ije made, this reference being 
usually made upon ]>etition (f). And even where 
a marriage has been actually celebrated without the C< 
sanction of the court, the court will not discharge a 
husband committed for contempt until he has mado 
such a settlement upon the female ward as, upon a 
reference to Chaml)ers, shall, under all the circum- 
stances, bo deemed equitable and proper, the nature 
of the settlement depending of course in a great 
measure upon the fortune, position, and conduct of 
the husband, r.y., according as the parties are of about 
equal rank and fortune, or the husband's position is 
such as leads to a suspicion of mercenary motives on 
his part (w). 

Under the Marriage Act, 4 Geo. IV., c. 76, the s«uUin«irt 
guardian of any minor who has married without his 
consent may, on information filed, obtain a declaration ^ 
of forfeiture against either party who has procured the 
solemnisation of the marriage by falsely stating that 

(r) Lord RaywumiL$ Caae^ Com. t Talb. 58 ; Pearce v. CruUkfidd^ 14 

p. 206. 

{«) Tomhe* T. Elen^ Dick. 88. 

(«) Smith T. Smith, 3 Atk. 305 ; leede r. BamardiiUm, 4 Sim. 53S. 

emert, now on summona under Order !▼. (1883), Rule 2 (10). 

(«) Ball T. CoutU, I V. A B. 303 ; Fkld t. Moore, 7 De Q. K. A Q. 

691. 
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Snell consent Lad been given, and the court will ther^ 
upon decree a settlement on the innocent party or the 
issue of the marriage (t?). 

Under the Infants’ Settlement Act, 18 & 19 Viet. 
c.'43 (explained by 23 & 24 Viet. c. 83), an infant, 
not being under twenty years of age if a male, or 
seventeen years if a female, is enabled, with the 
approbation of the Court of Chancery, to be obtained 
on petition or summons, to make a binding settlement 
on marriage of his or her real and personal estate, 
whether in possession, reversion, remainder, or expect- 
ancy (x ) ; sciL as fully as if he or she was of full age, 
and not more fully (y). 

Even if the person who was once a ward should 
have since come of age, and should be ready to waive 
his or her settlement, the court (if it can find any 
remaining ground for continuing to exercise its juris- 
diction) will protect the ward against his or her own 
indiscretion, and the undue influence of the other 
party (z). 

A father being bound to maintain his children, will 
not usually have any allowance out of their property 
for that purpose, not even out of a provision for their 
maintenance (a) ; but where the father is not able 
to give his child an education suitable to the fortune 
which the child (^pects, in that case maintenance will 


(v) See 19 & 20 Viet. c. 119, s. 19 ; Att-Oen. v. Read, L. R. 12 Eq. 
38 ; In re Sampson and Wall, 25 Cb. Div. 482 ; aiid In re Phillips, 34 
Cb. Div. 467. 

(«) Re Olive, 1 1 W. R. 819 ; Barrow v. Barrow, 4 K. & J. 418 ; Sim^ 
son V, Jones, 2 Rusa. & My. 365 ; and distiog. Kingsman v. Kingsman, 
6 Q. B. D. 122 ; and nee Ex parte Jones, in re Jones, l8 Ch. Div, lop. 

(y) Budhmaster v. Buclcmastcr, 35 Ch, Div. 21 ; aub nomine Seaton 
Seaton, 13 App. Oa, 61 ; and see Leigh v. Leigh, 40 Cb. Div. 290, 

(2) Mobson V. Ferrahy, 2 Coll. 412 ; Long v. L^, 2 Sim. k St 119. 
(a) -Stodfcen v. Stoeken, 4 My. k Cr. 98 ; Meaeher v. Young, 2 My. k 
K. 49a But Me Conveyancing Act, a. 43. 
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be allowed (h), A wife was formerly under no legal A wife liable 
obligation to maintain her children (c ) ; but under the ^ 

Married Women’s Property Act, 1870 (d\ and under ^5 

the Married Women’s Property Act, 1882 (e), if pos- c* 7 S«’ 
sessed of separate property, she was and is rendered 
liable to contribute to their maintenance to a limited 
extent, but only in case the husband was and is unable 
to maintain them. Also, if there is a contract on mar- 
riage amounting to a trust, that a particular property an aUowanoe. 
SHALL he applied for the maintenance and education 
of the children, that property must be applied accord- 
ingly, without reference to the ability or inability 
of the father to maintain and educate them (/). In 
case the father should apply the child’s property to- 
wards its maintenance, under circumstances in which 
he would not have been allowed anything for main- 
tenance, he may be ordered to refund {g) ; And on the 
other hand, when he has applied his own property for 
his child’s maintenance under circumstances in which 
he would have been allowed something for that pur- 
pose, he will receive a sum in respect of such past 
maintenance (Ji). 


In allowing maintenance for an infant, regard will How aUow- 
be had (as in the case of lunatics) to the state and fated!* 
condition of the infant’s family. Thus, where there 
are younger children, especially if they are numerous 
and totally destitute, the court will make a liberal 
allowance to the eldest son, that he may be the better 


(6) BucTcworth v. BucTcworth^ I Cox. 8i ; In re Allans JIaveloch v. 
Btavdock, 17 Ch. Div. 807; In re Colgate Infante^ 19 Ch. Div^. 305; 
and see Conveyancing Act, 1881, s. 43 ; In re ThcUcher^a TrustSt 26 Cb. 
Div. 426. 

1^) ffod'^ens v. HodgenSy 4 C. & F. 323. 

V») 33 A 34 Viet. c. 93, s. 14. 

(e) ^ & 46 Viet. c. 75. 

(/) Thompaon v. Griffin^ l Cr. A Ph. 317, 320, 

(g) WUaon v. Turntr^ 22 Ch. Div. 521. 

(h) In re Evamf Wdeh v. CkanntUt 26 Cb. Div. 58. 
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able to maintain his brothers and sisters (i). And 
a liberal allowance will also sometimes be made for 
infants, in order to relieve or assist their parents when 
in distressed circumstances (Jc). In all such cases, 
it is the infant’s benefit again which is alone con- 
sidered i although the benefit which he derives in 
these cases may be indirect and merely of a social and 
moral kind. 


JPait main- 
*tenance,~- 
oharge on 
real estate 
ol infant for. 


On an application by or on behalf of an infant for 
maintenance, the court has jurisdiction without suit 
to charge the expenses of his past maintenance (to- 
gether with the costs of the application) on the corpus 
of a freehold estate to which he is entitled in fee- 
simple (Z), such charge being in the nature of a j udg- 
ment for the necessaries supplied, followed up by 
execution against the infant’s real estate ; and appa- 
rently, it is only where such judgment and execu- 
tion would be attainable that such a charge can be 
made (m). 


Alaintenancc, 
when and when 
not giveDi out 


to be 

eoeumulated. 


When a testator leaves property of considerable 
value, to be accumulated for twenty-one years or any 
specified number of years, and directs the accumulations 
to be laid out in the purchase of land, to be held in 
trust for the father of certain infants for his life, and 
afterwards for the eldest son for life, and the first and 
other sons of such eldest son in tail, and so on, if the 
father of the infants is possessed of a moderate income 
only, which is insuflScient for the maintenance and 
education of his sons to fit them for the prospective 
positions in life which by reason of the testator’s de- 


(t) Pierpotnt v. Cheney, i P. Wms. 488 ; Bradahaw v. Bradahaw, i 

J. k W* 647. 

(i) Heyaham v. Heyaham, i Cox. 179 ; and see Brown v. Smith, 40 
Ch. Div. 377 ; In re Roper' a Truata, 1 1 Cb. Div. 272. 

(Z) In re howartha, L. R. 8 Cb. App. 415, following FetUiman v. 
Fentiman, 13 Sim. 171. 

(ffi) In re MamUkm, 31 Ch. Div. 291 ; and see Cadman y. Cadman, 
33 Ch. Diy. 397. 
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ferred bounty they will fill, the court will (notwith- 
standing the express trust for accumulation) allow to 
the father an immediate present allowance for the 
maintenance and general benefit of the infants (n). 
Similarly, when a testator directed the income of his 
real and personal estate to be accumulated for twenty- 
one years, and gave the accumulated estates to his 
sister for life, with remainder successively to her three 
sons and their respective children, the court directed 
a present annual sum to be paid to the sister out of 
the income of the personal estate for the maintenance 
and education of her three sons (o). But the court 
requires to be satisfied in all cases that there are special 
circumstances justifying it in practically setting aside 
(pro tanto) the trust for accumulation ; and in the 
absence of such special circumstances, it will not inter- 
fere with that trust, notwithstanding it may be capri- 
cious and apparently hurtful to the person entitled sub- 
ject thereto to the estate and the accumulations (p). 


(«) In re AUan^ Mavelooh v. Havelock, 17 Ch. Div. 807. 
(o) In re Collins, Collins v. CoUins, 32 Ch. Div. 229. 
(l?) In re Alford, Hunt v. Parry, 32 Ch. Div. 383. 
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LUNATICS, IDIOTS, AND PERSONS OF UNSOUND MIND. 


UnionndDeai 
of mind is no 


nound for 
Juriadiction 
in equity. 




It is to be stated here at the outset, that unsound- 
ness of mind in itself gives the Court of Chancery no 
jurisdiction whatever. It is not like infancy in that 
respect. The Court of Chancery is by law the guardian 
of infants, whom (as we have seen) it makes its wards ; 
but it is not the curator of the person or of the estate 
of a person non compos mentis. And if the Court of 
Chancery in any case entertains proceedings affecting 
a person non compos mentis^ it assumes the jurisdiction 
upon ’some ground independent of the unsoundness of 
mind, that is to say, upon such or the like grounds as 
it would think sufficient at the suit of the person him- 
self if of sound mind, e.g,, upon the ground of a trust, 
or of a partnership, or such like ip). 


The juHidic- 
tiofliwat in 
ihte Exchequer, 
^p<m iuquiBi> 


Clearly, therefore, it would be an errpr to suppose 
that the Court of Chancery, as such, has jurisdiction in 
lunacy ; nor is any encouragement given to that error 
in the history of the jurisdiction of the court, as stated 
in Part I., Chapter i., of this treatise. It was there 
stated that the Court of Chancery, as a permanent 
tribunal, originated in 22 Edward III. by an ordinance 
of that king and in that year-; but already long before 
that date the jurisdiction in lunacy was already in 
existence, and was at that time vested in the Court of 


(a) BeaU, v. SmUh^ L. R. 9 Ch. App. 85 ; In re Edwards^ M*Ndle 
V. ChamberSf 10 Ob. Div. 605 ; In re Currie^ 10 Ch. Div, 93 : In re 
Bligh, 12 Ch. Dly. 364. 
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Exchequer (6), that court having special care of the 
Crown's prerogative in the matter of revenue, of which Becauw a 
lunacy and idiocy were sources. This prerogative of 
the Crown was subsequently defined in the Statute of 
Prerogatives (c), the 9th chapter of that statute relat- 
ing to idiots, and the loth chapter relating to lunatics. 

Under these two chapters of that statute, the Crown 
acquired (in effect) the management of the estates of 
idiots and of lunatics, subject to the duty of maintain- 
ing the idiot or lunatic, as the case might be, during 
-all the period of the mental incapacity, and rendering 
up the same estates to the representatives of the idiot 
upon his death, and to the lunatic himself (upon his 
recovery), or to his representatives in like manner 
upon his death. There was practically little distinc- 
tion irji the Crown's management of the estates, whether 
of idiots or of lunatics, and the distinction (so far as 
any existed) has long since ceased. And at the pre- 
sent day, whatever is stated of lunacy is commonly 
intended (as in the residue of this present chapter) of 
both lunatics and idiots indifferently, including also 
all persons whatsoever of unsound mind so found by 
inquisition. 

The jurisdiction of the Court of Exchequer in lunacy Exchequer 
was very early superseded, and the jurisdiction was {unal^^twns- 
subsequently vested in divers courts and in divers 
officials, not profitable to specify here ; but eventually 
the practice became a constant one of the Crown to 
delegate the care and custody of lunatics ^ind of their 
estates to the Lord Chancellor, not as being the Presi- 
dent of the Court of Chancery, but as being an execu- 
tive officer of the highest standing in the realm, and 
enjoying the most intimate personal relations with the 
Crown. The accident that he was also a great judicial 


(6) Mem. Scaco. Trin. 19 Edw. I 
(c) 17 Edw. II. 
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officer, head of the Court of Chancery, and competent 
as an adviser in matters of law and equity affecting, 
or which might possibly affect, the lunatic as regarded 
his property and even his person, was a reason not 
without its own weight, which probably helped to 
permanently fix the jurisdiction in lunacy in the 
President of the Chancery Court. The convenience 
of the conjunction is in many ways felt at the present 
day, as will appear hereunder. 


Iiordf Juitlces 
in Ohanoeiy, 
oonourrestly 
with, and in 
aid of, Lord 
OhanoeUor, 
aoqjiired the 
joriadiction, 
and now exer- 
oite it. 


Shortly after the appointment of the Lords Justices 
in 1851 ((^), as a court of appeal in Chancery, with all 
the original and other jurisdiction of the Lord Chan- 
cellor in the Court of Chancery (s. S), a warrant was 
made out to each of them under the Queen’s sign- 
manual, intrusting them with the care and custody of 
lunatics ; and under the Lunacy Eegulation Act, 1853 
(e), the jurisdiction of the Lords Justices in lunacy was 
continued, concurrently with that of the Lord Chan- 
cellor; and upon the coming into operation of the 
Judicature Acts, 1873-75, when the Lords Justices 
became a mere limb of the new Court of Appeal, and 
were therefore indirectly deprived of all original juris- 
diction in the Chancery division of the High Court, 
they were appointed, by virtue, apparently, of section 
51 of the Judicature Act, 1873, additional judges of 
the High Court of Justice, for the purpose of more 
effectively exercising their jurisdiction in lunacy (/), 
so as to possess and be able to exercise all that origi- 
nal jurisdiction of Chancery that was ancillary to the 
jurisdiction in lunacy (g). But the aforesaid combina- 
tion of a limited Chancery jurisdiction with the lunacy 


(d) X4 k 15 Viet, c. 83. 

(e) 16 k 17 Viet c. 70. 

(/) Be L. R. 4 Ch. Div. 325. 

(p) /» re jT— — i 1$ Ch. Div. 78 ; /n re Tate^ 20 Cb, Div, 135 ; 
In rt Watson, 19 Ch. Dir. 384 ; aad see especially in re Platt, 36 Cb. 
Div. 410. 
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jurisdiction proper has not altered the character nor 
reduced the extent of the lunacy jurisdiction, from 
which therefore, as heretofore, the appeal lies not to the 
House of Lords (as it would from Chancery proper) hut 
to the Judicial Committee of Her Majesty’s Privy 
Council 

The recent case of Beall v. Sifiiith (i) affords a strik- BeaUv. Smithy 
ing illustration of the several jurisdictions in Chancery 
and in lunacy. There the plaintiff having become of ^ouia do & 
unsound mind, a bill was filed in his name by a next 
friend for the purpose of winding up the business in juriadiotion. 
which he had been engaged ; a receiver was appointed, 
and a decree directing accounts was taken. The plain- 
tiff’s family were not consulted in the institution of 
the suit, and were opposed to its further prosecution. 
Nevertheless, an order on further consideration was 
made, and the costs of the suit taxed and paid out of 
the estate. Pending the suit, application was made 
in lunacyj and an inquisition having been issued, and 
verdict finding the lunacy obtained, a committee was 
appointed of the plaintiff’s estate. It having then 
been discovered that further proceedings had been 
taken in the suit, a petition was presented by the 
lunatic and his committee for a declaration that the 
same were void ; and on appeal to the Lords J ustices, 
it was ordered that all proceedings in the suit, sub- 
sequent to the appointment of the receiver, should 
be set aside, with costs to be paid by the plaintiff’s 
solicitor ; the court expressing an opinion that all the 
proceedings after the inquisition were a gross contempt 
on the jurisdiction in lunacy. 

The Lord Justice James thus stated the principles 


(^) Grosvenor v. Draoj, 2 Knapp. 82; Judicature Act, 1873, b. 18, 
suspended by Judicature Act, 1875, ^ till November i, 1876, and now 
apparently suspended altogether. 

(i) L. R. 9 Ch. App. 8$. . ' . 
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of 

[, Attd 

;cMi% wheten 
li^idsition. 


Or, if an 
inquiiition, 
then only by 
direction of 
the Court in 
Lunacy. 


which regulate the court in the exercise of its juris- 
dietion in cases of persons of unsound mind not so 
inquisition : “ It is to be borne in mind that 

unsoundness of mind gives the Court of Chancery no 
* “jurisdiction whatever. The Court of Chancery is not 
“ the curator either of the person or of the estate of a 
“ person of unsound mind whom it does not and cannot 
“ make its ward. It is not ly reason of the incorrypetemy^ 
“ "hut notwithstanding the incompetency ^ that the Court of 
“ Chanceiy entertains the proceedings. It can no more 
“ take upon itself the management or disposition of a 
“lunatic’s property, than it can the management or dis- 
“ position of the property of a person abroad or confined 
“to his bed by illness. The court can only exercise 
“ such equitable jurisdiction as it could under the same 
“ circumstances have exercised at the suit of the person 
“ himself 5 if of sound mind ” (k). 

And further, in his judgment in the last-mentioned 
case, the same Lord Justice further stated, that the 
committee appointed over the person and estate of a 
lunatic is only an officer of the Court of Lunacy, that 
court being only the delegate of the Crown’s preroga- 
tive ; and that it was because in that way the Crown, 
by its proper tribunal, had the lunatic and all his 
affairs under its exclusive care and protection, that 
the power of any other person to commence or to prose- 
cute any proceedings for his protection was taken away. 
Application can at all times be made to the Court 
in Lunacy by the lunatic’s committee for the court’s 
sanction as to anything that may require to be done, and 
that court may direct proceedings in the High Court. 
And for the better guidance of the committee, the 
Lunacy Regulation Act, 1853, before mentioned, in its 
1 08th and following sections, contains various direc- 
tions and authorities to the committee regarding the 


(k) See also Janes v. Lloyd^ 22 W. B. 787 ; Vane v. Vane, 2 Ch, 
IKt. 124. 
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mamagement and administration of the lunatic’s estate, 
and making reports thereon to the Court of Lunacy or 
its proper oflBcers, the Masters (1) ; and where the entire 
estate of the lunatic is under ^ looo, now ;^2000 (m), 
the jurisdiction is summary (n) ; but a certificate of the 
fitness of the proposed committee must in all cases be 
produced (o). 

Regarding the maintenance and support of the Lunatio’ 
lunatic, the court acts very much according to its 
own discretion, having regard to the magnitude of 
the estate and to the position and necessities of the 
lunatic (p) ; and (as in the case of infants) the court 
will (and not unfrequently does) make an allowance 
designed to benefit directly the near relatives of the 
lunatic, and in that way indirectly (by their society 
and otherwise) benefiting the lunatic himself (g') ; but 
the court is very chary of increasing this allowance, 
and even of making it in the. first instance (r). And 
in one case, where a lunatic advanced in years was 
tenant for life with remainder in tail to his nephew, 
the court, upon the nephew’s petition, directed an 
allowance of ;^5oo per annum to be made to him out 
of the surplus income of the lunatic, after providing 
for the lunatic’s maintenance, but upon the terms of 
the petitioner charging the estate with the repayment 
of the sums received, the Lords Justices, as protectors 
of the settlement, consenting to the estate-tail being 
barred to the extent of letting in such charge (s). 


(l) In re Meares, lo Ch. Div. ^52. 

(w) Lunacy Regulation Act, 1882 (45 & 46 Viet. c. 82): see In re 
Leetf 26 Oh. Div. 496. 

(n) Re Fairdoth^ 13 Ch. Div. 307. 

(o) In re Pruire^ 17 Ch. Div. 775. 

(2?) In re Tuer'e Trusts, 32 Ch. Div. 39, In one case (/n re Whitaker, 
42 Ch. Div. 119), the court sanctioned (with the consent of the 
lunatic’s next of kin) the payment of the lunatic’s debt of honour, 

• (g) In re Wdd, 20 Oh. Div. 451 ; In re Evans, 21 Ch. Div. 297; 
In re Weaver, 21 Ch. Div. 615 ; In re Pink, 23 Ch. Div. 577 ; and see 
Horne v. Fountain, 23 Q. B. D. 264. 

(r) In re Darling, 39 Oh. Div. 208. 

(s) In re Sparrow, 20 Ch. Div, 320. 
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His represen- 
tatires take 
•the fund in the 
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which it is 
actnally 
fonnd. 


But the order 
of the court 
usually 
protects the 
rights of the 
represen- 
tatives. 


Jurisdiction 
of the court, — 
over lunatics 
not so found. 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 

In the case of a lunatic, the court will not generally 
alter the state of the lunatic's property so as to affect 
the rights of his representatives, unless where it is for 
the benefit of the lunatic himself. " The general ob- 
“ject of attention in the administration is solely and 
“entirely the interest of the lunatic himself without 
“ looking to the interests of those who upon his death 
“ may have an eventual right of succession. Accord- 
“ ingly, in such a case where the conversion is made by 
“ the direction of a court of competent jurisdiction in 
“ lunacy, as there are no equities between the heir and 
“the next of kin, they will take the properties to 
“ which they are respectively entitled according to the 
“ actual character in which they find them " (f). 

But as a general rule, where the court makes an 
actual conversion of the lunatic’s estate, it will preserve 
the original character of the property, and will provide 
(c.y., in partition actions) that the proceeds of sale 
shall be settled subject to the same uses as the land 
of the lunatic before sale (u ) ; also, in barring the 
estate tail of the lunatic, the court will so exercise its 
power in that behalf as not to affect the rights of the 
remaindermen (v ) ; and in enfranchising copyholds of 
the lunatic, it will not affect his customary heir {x). 

The Chancery Division has an original or inherent 
jurisdiction to give directions as to the maintenance of 
a person of unsound mind not so found (y) — at all 


(0 Oxendm v. Compton^ 2 Ves. Jr. 72 ; Ex parte Phillips^ 19 Ves. 
118; Re Leeming, 7 Jur. N. S. 115; 3 De G. F. k Jo. 43; /n re 
Wharton^ 5 De G. M. k G. 33 ; In re Freer^ Freer v. Freer, 22 Ch, 
Div. 622 ; and dieting, in re TuguoeU, 27 Ch. Div. 309. 

(v) LiRingeton v. Paret, 12 Ch. Div. 333 ; In re Barker, 17 Ch. Div. 
241 ; and see AU,-Oen, v. Aileehury {Marquis), 14 Q, B. D. 895 ; and on 
app. 16 Q. B. D. 408 ; and 12 App. Ca. 672. 

(v) JARingeion v. Pares, supra ; and see In re Fox, 33 Ch. Div. 37. 
{%) InreRyd^, 20 Ch. Div. 514; and see In re Harking, 37 Ch. 
Div. 310. 

(y) Vane v. Fon^ 2 Ch. Div. 124; and see the Idiots Act, 1886 (49 
k 50 Viot. c. 25). 
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CTents, the jurisdiction will he conferred where there 
are trusts to execute, or the fund is in court or is paid 
into court (z)] but apparently, the court has no juris- Allowance for 

j *x* 1* I* mumtenttnoe* 

diction as regards appointing a guardian of the person 
of such lunatic (a). Nevertheless, the court will recog- 
nise and affirm the position of one assuming to act as 
such guardian, and will direct payment out to him 
of a fund in court belonging to the lunatic, upon his 
undertaking to apply the income thereof for the main- 
tenance of the lunatic (b) ; and the capital itself will 
be directed to be so applied (c). Also, upon the Past main- 
lunatic’s death, the guardians of the union which was prorov^ debi 
chargeable for his maintenance and which has main- 
tained him, will be entitled to prove as creditors for 
the cost of such maintenance in a creditor’s action 
instituted in the Chancery Division for the administra- 
of the lunatic’s estate (d),— the relief being limited to 
six years’ arrears (e ) ; and during such lunatic’s life, 
his real and personal estate (if any), beyond what is 
required for the maintenance of his family, may, by 
order of two justices, be realised and applied in pay- 
ment or towards payment of such expenses (/). Also, 
in a partition action, such a lunatic may sue by his 
next friend (ff). 


^ , Vane v. Vane, supra, 

(а) In re Blight 12 Ch. Div. 364, disagreeing with Vane v. Vane^ 
supra, on this point; and see In re Orimmtt'i Trutt8,VI, N. 1887, 

P- 37 - 

(б) In re Brandon^ 13 Ch. Div. 773. 

(c) In re Tuer^ 32 Ch. Div. 39. 

(d) In re Weleter^ 27 Ch. Div. 710. 

(c) In re Newhegin, Eggleton v. Newhegin^ 36 Ch. Div, 477, 

(/) 52 A 53 Viet. 0. 41, B. 26 ; see also sect. 54. 

(g) Porter v. Porter ^ 37 Ch. Div, 420; and dhting. Half hide v. 
BobvMon^ L, R. 9 Ch. App, 373. 
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THE CONCURRENT JURISDICTION. 


Origin of con- 
current juris- 
diction. 


Concurrent 
jurisdiction 
extended to 
oases where 
there was not 
m plain, ade- 
quate, and 
complete 
remedy at law. 


^The concurrent jurisdiction of courts of equity had its 
I origin in this way, — Either the courts of law, although 
’they had a general jurisdiction in the matter, could not 
give adequate, specific, or perfect relief ; or, under the 
actual circumstances of the case, they could not give 
any relief at all. It often happened, e.g., that a simple 
judgment for the plaintiff or for the defendant did not 
■meet the full merits and exigencies of the case, but that 
ja variety of adjustments, limitations, and cross claims 
I had to be introduced and worked out, and a decree 
'meeting all the circumstances of the case was indis- 
pensable to complete distributive justice; and again, 
it often happened, that the object sought could only be 
effectively obtained, e.g., by a perpetual injunction to 
restrain trespasses, nuisances, waste, or the like. It 
^ might, therefore, be said that the concurrent jurisdic- 
tion of equity extended to all cases of legal rights, 
where, under the circumstances, there was not an ade- 
jquate and complete remedy at law. And while at 
the present day, in consequence of the fusion of law 
and equity under the Judicature Acts, the jurisdic- 
tions at law and in equity are throughout concurrent, 
still in all those cases in which the equity jurisdiction, 
though concurrent, would prior to that fusion have 
been the preferable jurisdiction to sue under, in all 
those cases the Chancery Division is and remains 
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the appropriate jurisdiction in which to entitle and 
to prosecute the action ; and it is so for the identical 
reasons that were heretofore of weight, making only 
verbal changes therein. 


The concurrent jurisdiction may be divided into the Division of th« 
following two branches : — Bubjeot. 


I. Cases in which the ground of action itself con- ^ 
stitutes the principal foundation for the jurisdiction, i 
and being cases of accident, mistake, or fraud ; and, 

II. Cases in which the peculiar remedies afforded 1 
by courts of equity constitute the principal ground ! 
of the jurisdiction, and being matters of suretyship, 
partnership, questions of account and set-off, specific 
performance, injunction, partition, and the like. 
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CHAPTER I. 

ACCIDENT. 

» 

Accident. By the term accident is intended in equity, not any 
inevitable casualty or act of Providence, or vis major ^ 

I ix., irresistible force, but any unforeseen event, loss, 

I or omission whicb is not the result of negligence or 
Reduction of I misconduct in the party. For example, if an annuity 
is directed by a will to be secured by public stock, 
and an investment is accordingly made sufficient at 
the time for the purpose, but afterwards the stock 
is reduced by Act of Parliament, so that it becomes 
insufficient, equity will relieve the executor from all 
liability therefor as for an accident, although it may 
decree the deficiency to be made up against the resi- 
duary legatees (a). 

To^ve^uity Nor is it every case of accident which will justify 
thcremuit be the interposition of a court of equity (6). The juris- 
legS^remedy ^^ction being concurrent, will be maintained only,^rs^, 
\ ^ court of law cannot and could not grant suit- 
con«cientious able relief ; and secondly ^ when the party has a con- 
titk to relief. gcJentious titl^ to relief. For it is certain that in some 

cases of accidents, courts of law can and always could 
afford adequate relief, as in cases of “ loss of deeds, 
mistakes in receipts and payments, wrong payments, 
deaths which make it impossible to perform a condition 
** literally, and a multitude of other contingencies ” (c) ; 


(a) Daviu ▼. TFoffitfr, i Sm. & St. 463 ; May v. Bennftty i Russ. 370 ; 
Si. 93. See Kational Debt (CoDversion) Act, 18^ (51 Viet. c. 2), ss. 
20, 27. 

(b) Whi^/tdd V. Pauuet^ i Ves. Sr. 392. 

(0) 3 Bt Com. 431. 
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and the question therefore always is, whether there is lather® an 
and always has been an adequate remedy at law ? In 
modem times the law frequently interferes to grant 
a remedy, where it would formerly not have done so ; 
sometimes also the Legislature, by express enactment, 
has conferred on courts of law all the same remedial 
powers of courts of equity ; but the rule is well-estab- Courts of 
lished, that, if courts of equity originally exercised 
the jurisdiction, they have not lost that jurisdiction 
merely by the common law courts having had it sub- common law 
sequently conferred upon them. ‘‘ It does not follow, subsequently 
“because the courts of law will give relief, that this 
“ court loses the concurrent jurisdiction which it always 
“ had ” {d). 


I. The cases in which equity will give relief against I. Oases in 
accident fall conveniently into three groups, viz.: (i.)^lieves^'^^*^ 
Cases of lost and destroyed documents; (2.) Cases of 
the imperfect execution of powers; and (3.) Cases ofj 
erroneous payments. 


In the first of these three groups of cases, one of the First group 
most common interpositions of equity is in the case of ?ost?nd~" 

^^or other instruments under geaLwhich.hava bee]?^ documeSs 

lost Until a very recent period, the doctrine prevailed (ij Bonds 
that there could be no remedy on a lost bond in a court 
of common law, because there could be no jprofert or 
production of the instrument in court, in order that 
the defendant might demand oyer of it — ^that is, that it 
should be produced and read in open court {e). At 
present, however, the courts of law do entertain the 
jurisdiction, and disx)ense with the jprofert^ if an 
allegation of loss, by time and accident, is stated in 


{d) Atkinton v. Leonardt 3 Bro. C. C. 222 ; BrUUh Empire Shipping 
Co, T. Somee, 3 K. k. J. . 437 * 

(«) The old practice oiprofert and oyer Is abolished by the C. L. P* 
Act of 1852, 8. 55 ; and see Wahndey v. ChUd^ 1 Tes. Sr. 344. 
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Equity can 
grant relief 
by requiring 
an indemnity, 
which a court 
of law cannot 
do. 


the declaration (/). But this circumstance is not per- 
mitted in the slightest degree to change the course in 
equity {g). 

The original ground, tiierefore, of granting the relief, 
was the supposed inability of a court of law to afford 
it in a suitable manner, from the impossibility of mak- 
ing a fTofert ; but, independently of that ground for 
the original interference of equity, there was another 
satisfactory reason for the continuance of that inter- 
ference, notwithstanding that courts of common law 
acquired jurisdiction in the matter; for a court of 
equity alone could give a complete remedy, with all 
the fit limitations which justice required, by granting 
relief only upon the condition that the plaintiff who 
sought its aid should give a sufficient and suitable 
bond of indemnity (Ji), 

There used formerly to be an important distinction 
•ougiit, no of procedure between cases where a plaintiff, alleging 
■ary*^unles8*** the loss of a bond, sought discovery merely, and cases 
relief also is where he praved also for relief. Where discovery 
only, and not relief, was the object of the bill, there 
equity would grant the discovery without any affidavit 
of the loss, and without requiring an indemnity ; but 
equity entertained a suit for relief, as distinct from 
discovery, only upon • the plaintiff making an affidavit 
of the loss and also offering to execute an indemnity, 
the affidavit being required to prevent abuse of the 
Affiduvit now process of the court (i). But at the present day, there 
cannot be (or can hardly be) any case of dlh action in 
equity regarding a lost bond for discovery only ; and 
therefore the action being now always for relief, the 


Where dis- 
covery is 
sought, no 


(/) Reed Rroohfmny 3 Tr. 151 ; Duffield v. MweSj i Bligb. N. S. 
543 - 

ig) Kemp v. Pryor, 7 Ves. 246, 250. 

(A) See EngUird v. Tredegar, L. U. i Eq. 622 ; and gee East India 
Qo. V. Boddtm, 9 Ves, 467 ; Ex parte Greenaway, 6 Ves. 812. 

(i) Watmd^ Ck 0 d, z Ves. Sr, 334. 



ACCIDENT, 


affidavit of loss and a sufficient indemnity will now in 
all cases be required. 

m 

As regards lost title-deeds, the loss was not of itself 
a ground to come into a court of equity for relief ; for 
if there was no more in the case, a court of law might 
have afforded relief by admitting evidence of the loss, 
just as a court of equity would do (j ), and upon proof 
of such loss by receiving secondary evidence of the 
contents of the deeds, and (if necessary) of their validity 
also. To enable the party, therefore, in case of a lost f 
title-deed, to come into equity for relief, he must have ; 
established that there was no remedy at all at law, * 
or no remedy which was adequate and adapted to the ^ 
circumstances of his case. Thus, he might have come 
into equity when a title-deed either had been destroyed, 
or else (he knew not which) concealed by the defen- 
dant ; for in that case, a court of equity would have 
decreed, and a court of law could not have decreed, | 
that the plaintiff should hold and enjoy the land until | 
the defendant should produce the deed or admit itsj 
destruction (k). So, if a deed concerning land was 
lost, and the party in possession prayed discovery, and 
to be established in his possession under it, equity would 
relieve, for no remedy in such a case lay at law (1) ; and 
even where the plaintiff was out of possession, there 
were cases in which equity would have interfered upon 
lost or suppressed title-deeds, and would have decreed 
possession to the plaintiff; but in all such cases there 
must have been other equities calling for the interfer- 
ence of the court (m). And generally the bill must 
always have laid some ground besides the mere loss of 
a title-deed, or other sealed instrument, to justify a 
prayer for relief, — as that the loss obstructed the right 


U) Whitfield V. Faussetf i Ves. Sr, 392. 

(*) Ibid. 

{1) Dalston v. Coatsvforthf i P. Wma. 731. 
{m) Dormer r, ForUeeue, 3 Atk, 13a. 
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of the plaintiff at law, or left him exposed to undue 
perils in the future assertion of such right. And the 
like special grounds would still be necessary in such 
cases, and for obvious reasons, to found the equity 
jurisdiction. 

I 

With reference to lost bills of exchange and other 
negotiable instruments, it was, after some conflict of 
authority, decided, that if a bill, note, or cheque, 
negotiable either by indorsement and delivery, or by 
delivery only, was lost, no action would lie at the 
suit of the loser against any one of the parties to the 
instrument, either on the bill or note itself, or on the 
consideration (n); and the law was the same though 
the bill had never been indorsed (0). In this case, 
therefore, the proper remedy was in equity, not only 
on the ground of there being no remedy at law, but 
also on account of the power equity possessed of com- 
pelling the plaintiff to give a proper indemnity to the 
defendant. And the jurisdiction of equity over such 
cases of lost bills was not taken away by the 17 & 
18 Viet. c. 125, s. 87, which enacted, that in case of 
any action founded upon a bill of exchange or other 
negotiable instrument, the court of common law should 
have power to order that the loss of such instrument 
should not be set up, provided an indemnity was given 
to the satisfaction of the court against the claims of 
any other person upon such negotiable instrument (p). 
And as regards actions of this sort, whether in equity 
or at law, it appears that in the general case at least 
the plaintiff ought before action brought to offer to the 
defendant a sufficient indemnity, because his right to 
sue is not in fact complete until such offer has been, 
made, or at all events his neglect to make such prior 


(n) Manaard v* JiohvMon, 7 B. & C. 90; Crowe v. Ciay, 9 Exoh. 604. 

(o) Mamwt v. Crowe, 1 Exch. 167. 

(p) King y, Zimmerman, L. R. 6 0 . P. 466. . . 
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offer may be made a**ground for depriving him of the 
costs of the action (g'). 

It seems to be doubtful whether or not, if a bill or {4 |^Non-iiego* 
note Twt negotiahh be lost, an action will lie at law on menSi^belDg* 
the bill, or (failing that) on the consideration (r) ; in 
equity, however, such a security may be assigned, and 
therefore an indemnity would be justly demandable, 
and this gives to equity suflScient ground for assuming 
the jurisdiction. 

As regards bills and notes (and apparently whether Bills of 
negotiable or not), the Bills of Exchange Act, 1882 (s), 
has provided that in case of the loss of a bill before 
same is overdue, the person who was, or who (but for such bills and notes, 
loss) would be, the holder of the bill may have from 
the drawer another bill of the same tenor, upon giving 
the usual indemnity j also, that in any action on the 
lost bill, the court may, on a sufficient indemnity 
being given, order that the loss of the bill shall not 
be set up. 

As to DESTROYED uegotialU instruments, the weight (5.) Negotiable 
of authority seems to support the conclusion that at negotSde 
common law, by the custom of merchants, the holder 
suing on the bill or note must, on payment, deliver 
up the bill or note, and cannot recover unless he do 
so, and he cannot do so when the instrument has been 
destroyed ; but that he may in such a case recover on 
the original consideration, and that is enough (^). Also 
in the case of Wi^ht v. Maidstorie (w). Wood, V.C., 
held that courts of equity have never acquired juris- 
diction to give relief on account of the dc^irmtion of a 


{q) Per Willes, J., in Kirtg v. Zimmermant supra, following Lord 
Tenterden in Hansard v. jRobwMm, supra. 

(r) Byles on Bills, 374. 

(s) 45 k 46 Vict. c. 61, 88. 69, 70. 

(0 Hansard v. Robinson, 7 B. & 0 . 95 ; Bjles on Bills, 373. 

(u) I K. & J. 708. 


V 
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bill of exchange, because there was a complete remedy 
in such cases at law. With regard to destroyed non-- 
negotiaUe instruments, the rule is the same as for nego- 
tiable instruments when destroyed (?;) ; and apparently 
also, in the case of destroyed bonds, when the destruc- 
tion has been accidental, relief may be had, not indeed 
by reverting to and suing on the original consideration 
(for that is merged and gone), but by suing on the 
bond itself, the court, on proof of the destruction of 
the bond and that the destruction was accidental, 
making an order that the defendant shall not be at 
liberty to set up the fact of the destruction in his 
defence. 


It is a general rule that the non-cxecution of a mere 
(x.) Defective power will not be aided in equity (a?). But the rule 
is different where there is a defective execution of a 
simply, power, resulting either from accident, mistake, or both ; 
and also in regard to agreements to execute powers, 
which may generally be deemed a species of defective 
execution (y). Equity will relieve in such cases against 
the defective execution of a power, but only in favour 
of certain persons who are regarded by a court of equity 
with peculiar favour, and where there are no opposing 
equities in the case. The aid of equity will be afforded 
(i) to a purchaser (»), which term includes a mortgagee 
and a lessee (a) ; (2) to a creditor {b)\ (3) to a 
wife (c) ; (4) to a legitimate child {d), for wives and 
children are in some degree considered as creditors by 


(i;) Bylcs on Bills, 372. 

(«) A'n/LndtU v, PMUpot, 2 Vern. 69 ; Bull v, Vardy, I Ves. Jr. 272. 
(y) Su^. on Pow. 549. 

{z) FomergUl v. F^iergiU, 2 Freem. 257. 

(а) Barker v. 2 Ch. R. 218 ; ifna v. SkergoLd, 10 Yes. 370. 

(б) PiMard v. GreenvU, i Ch. Ca. 10 ; WUket v. Holmes, 9 Mod. 485. 

(c) Cowp. 267 ; Clifford v. Buidinyt^ 2 Vern. 379. 

(d) Sarth V. Elaimfrey, Qilb. £q. R. 166 ; Bneed v. Sneed, Amb. 64 ; 
Bruce ▼. Bruce, L. R. ii Eq. 371. 
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nature (e) ; and ($) to a charity (/). But it has been 
decided that a defective execution will not be aided in 
favour of the donee of the power (^), nor of a hus- 
band {h)j nor of a natural child (t), nor of a grand- 
child (Jc)y nor of remote relations, much less of volun- 
teers (1 ) ; and, in fact, in favour of no others than the 
five favoured classes of persons above enumerated (m). 

As to the defects which will be aided, they may 
generally be said to be any which are not of the very 
essence and substance of the power. Thus, a defect 
by executing the power by will when it is required to 
be by deed or other instrument inter vivos mil be 
aided (n ) ; but not vice versd, for if the power is re- 
quired to be executed only by will, and it is executed 
by an absolute and irrevocable deed, no relief will be 
granted (o). Nor will equity aid where the power is 
executed without the consent of persons who are re- 
quired to consent to it (p), unless when their consent 
has become immaterial or impossible to obtain. But 
equity will supply such defects as the want of a seal, 
or of witniBsses, or of a signature, or defects in the 
limitations of the property (q) ; and generally any and 
every defect which is not of the snhstance of the power, 
or which is not made irremediable by statute. 

But we must be careful to distinguish between 
mere powers and powers in the nature of trusts. The 


(«) Barnard, C. C. 107 ; Hervey v. HtTvey^ I Atk. 561. 

(/) Innes v. Sayer, 7 Hare, 377 ; 3 Mac. & G. 609; Att,-Oen, v. Sih- 
thorp, 2 11 ( 188 . k My. 107. 

(7) Ellison V. Ellison, 6 Ves. 656. 

(A) Watt V. Watt, 3 Ves. 244. 

(i) Tudor v. Anton, 2 Ves. Sr. 582. 

{k) Watts V. Bvllas, I P. Wms. 60. 

(Q Smith V. Ashton, l Freem. 309. 

(m) Compare Chetivynd v. Morgan, 31 Ch. Biv. 596. 

(n) Toilet V. TolUt, i L, C. 254. 

(o) Rtid V. Shergold, 10 Ves. 370 ; Adney v. Pidd, Amb. 654, 

(p) Mansell v. Mansdl, cited in SeoU ▼. Tyler, 2 Bro. C. C. 450. 

\q) Chance on Powers, 2878, 2879, 2886, 28^. See I Viet, c. 26, 
s. 10^ and 22 k 23 Viet. c. 35, s. I2. 


What defects 
in the ezecu* ^ 
tion of a power 
are aided. 


{2.) Execution 
of lowers in 
the nature of 
trusts, 
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ilthongh left "distinction between a power and a trust is marked and 
obvious. Powers are never imperative, they leave tbe 
act to be done at the will of the person to whom they 
are given. Trusts are always imperative, and are obli- 
gatory upon the conscience of the person intrusted (r). 
But sometimes trusts and powers are blended; a 
man may be invested with a trust to be effected by the 
execution of a power given to him, which is in that 
case imperative ; in other words, the trust may have 
been vested in him under the garb or in the disguise 
of a power, but it is none the less for that a trust ; and 
if he refuse to execute it, or die without having exe- 
cuted it, equity will interpose and give suitable relief, 
because his omission to do so, by accident or design, 
ought not to disappoint the objects of the donor (5). 


^rd group Jn the course of the administration of estates, exe- 
(i.) Accidents cutors and administrators often pay debts and legacies 
^ under a well-founded belief that the assets are sufficient 

OT^ministra- fQj. qW purposes. It may turn out, however, from un- 
expected occurrences, or from unsuspected^ debts and 
claims coming to light subsequently, that there is a 
deficiency of assets for the payment even of the debts. 
Under such circumstances the executors used to be 
entitled to no relief at law. But in a court of equity, 
if they have acted with good faith and with due 
caution, they will be clearly entitled to relief, upon 
the ground that otherwise they will be innocently 
subject to an unjust loss from what the law itself deems 
an accident {t). An executor or administrator stands 
in equity in the condition of a gratuitous bailee, and 


. (r) Wilm. 23. 

(«) Warneford v. Thompson, 3 Ves. 513 ; Brown v, Higgs, 8 Ves. 574 ; 
and aee this subject treated more fully in Part it chap, ii., sv^grct, 

pp. 10^1 II. 

{%) Inwards T. Freeman, 2 P. Wms. 447 ; Hawkins v. Hay, Amb. 
; St. 90. 
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will not be charged without some default in him. 

Therefore, if any of the goods of the testator are stolen 
from the executor, or from the possession of a third 
person to whose custody they have been lawfully de- 
livered by the executor, the latter shall not in equity 
be charged with these assets (u). Again, if the goods 
be of a perishable nature, and before any default in 
the executor to preserve them, or to sell them at their 
due value, they are impaired, he shall not answer for 
the first value, but shall give that matter in evidence 
to discharge himself (v). And since the Judicature 
Acts, this is now the view accepted in courts of law 
also regarding the executor's position (£c). But the Limit to this 
executor will not be permitted to call that an accident 
which is really a mistake of law on his part, e.y., if 
he has distributed the residuary estate on a wrong 
principle of law, he will be answerable, although his 
mistake was one purely of law and otherwise ex- 
cusable (y). 

As another illustration of the doctrine of relief minor 

equity upon the ground of accident, it may be stated, pre5;ioe, Sd 
that if a minor is bound as apprentice to a person, 
and a premium is given to the master, who becomes 
bankrupt during the apprenticeship, in such a case 
equity will interfere, and apportion the premium upon 
the ground of the failure of the contract from accident 
(z ), — a principle of equity which has been adopted 
by the Legislature in the Bankruptcy Act, 1883 (a), 
as formerly in the Bankruptcy Act, 1869. 

II. It remains to consider, secondly, those cases ri. 

where equity 
will n( 

{u) Jones V. Leiois, 2 Ves. Sr. 240. relief. 

(v) Clough V. Bondt 3 My. & Cr. 496 ; Wma. on Exors. 1666-1679. 

(oj) Job V. Job, 6 Ch. Div. 562, showing that Crosse v. Smith, 7 East 
246, is no longer law. 

(y) See Maikenzie v. Taylor, 7 Beav. 467 ; Milliard v. Fvlford, 4 Ch. • 

Div. 389. 

(*) Hale V. Wehb, 2 Bro. C. C. 78. 

(a) 46 A 47 Viet. c. 52, 8. 41. 
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(i.) In matters of accident in wliicli e(juity will not give relief. In 
the first place, in matters of positive contract and 
eori^nTto^ obligation created by the deliberate act of the parties, 

no^ieSeVed ground for the interference of equity that the 

afaittst, upon party has been prevented by accident from fulfilling 
his contract, or that he has been in no default; or that 
»iws. he has been prevented by accident from deriving the 
full benefit of the contract on his own side. Thus, 


LiabiUiy 
under oore- 
nant to 
repair,— 
extent of. 


The mode of 

providing 

against. 


limit to the 
liabiUtj. 


if a lessee on a demise covenants to pay rent, or to 
keep the demised premises in repair, he will be bound 
to do so, in equity as well as at law, notwithstanding 
the destruction or injury of those premises by inevitable 
accident, as if they are burnt by fire or lightning, or 
destroyed by public enemies, or by any other accident, 
or by overwhelming force (b). The reason is, that the 
lessee might have foreseen and provided for such con- 
tingencies by his contract, if h6 had so chosen ; and 
the law will presume an intentional general liability 
where he has made no exception (e). And it may 
be here observed, that the fulfilment of the covenant 
to repair may involve the re-building of the pre- 
mises, and the lessee cannot throw that duty on his 
lessor, excepting by contract (express or necessarily 
implied) in that behalf (d ) ; nor is the payment of 
the rent suspended during the period of re- building 
(c). The hardship on the tenant in such cases is 
apparent rather than real, because of course the tenant 
can always at a trifling cost insure himself against the 
loss by fire, and the insurance could be (and usually is) 
made to extend to include also the rent payable during 
the period of re-building. On the other hand, where 
the duty is imposed by law and not by the contract of 


(6) Bullock y. Dommittf 6 T. R. 650 ; Brecknock Ca/n* Co. v. Pritchard^ 
6 T. R. 750 ; Belfour v. Weston^ i T. R. 310 ; Pym v, Blackburn, 3 Ves. 
34 * 3 ^ 

(c) St. loi. See also Bute {Marquis) v* Thompson^ 13 M. k W. 487 ; 
MeUert v. Devonshire {Duke)t 16 Beav. 252. 

(d) Belfour v. TTesfon, 17 R, 312 ; Brown y. Quilter, 2 Amb. 621. 

(e) y. Chedkon^ I Sim, 150. 
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the parties, and the duty either is or becomes impossible 
of fulfilment, through no fault of the tenant, in such 
a case, the duty will be discharged even at law, and 
no suit in equity for relief therefrom will be neces- 

sary (/). 

And the like doctrine, viz., that equity will not give (2.) Contracti 
relief, applies to other cases of contract where the Tre^equaSSy** 
parties are equally innocent, that is to say, have been Equally inT*^ 
equally improvident against contingencies. Thus, for provident 
instance, if there is a contract for a sale at a price to tfngencieB?" 
be fixed by an award during the life of the parties, and 
one of them dies before the award is made, the con- 
tract fails, and equity will not enforce it upon the 
ground of accident ; for the time of making the award 
is expressly fixed in the contract, according to the 
pleasure of the parties ; and there is no equity to sub- 
stitute a different period (g). So also, if there is a 
contract for the sale of goods at a price which (by 
agreement of the parties) is to be fixed and ascertained 
by A. B., and either A. B. dies without having fixed 
the price, or he refuses or becomes incapable of fixing 
it, in either of such cases the contract becomes void, 
and will not be performed in equity; for speaking 
strictly, the contract in such a case has not yet be- 
come a complete contract, but while remaining in fieri 
has fallen through. The cases above exemplified are not Limit to thi$ 
to be confounded with, e,g,, cases in which the parties 
to a submission to arbitration have agreed that the 
award shall be made within a time specified in their 
submission, or have not therein specified any time at 
all for the making and publication of the award ; for 
in all such cases the court may extend the time for 
making the award, whether that time is the time 


if) Clifford V. Watts, L. K. 5 C. P. 577 ; and see generally Taylor v. 
CidSwdL, 3 B. A S. 826 ; and Baily v. be Crespigny, L. R. 4 Q* B. 185. 

(y) St. 103 j Blunddl v. Brettargh, 17 Vea. 232-240 ; White v. Nutts, 
1 P, WiuB. 61 ; Mortimer v. Camper, i Bro. C. C. 1 56. 
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specified in the submission (A), or is the period of 
three months prescribed in that behalf by the Common 
Law Procedure Act, 1854, where no time is specified 
in the submission (i). 

(3,) *Where In the next place, courts of equity will not grant 
hw been relief to a party upon the ground of accident, where the 
accident has arisen from his own gross negligence or 
fault ; for, in such a case, there is in fact no accident 
properly so called, as above defined, and a party has 
no claim to come into a court of justice to ask to be 
saved from the consequences of his own culpable mis- 
conduct 

(4.) Where Again, courts of equity will not interpose upon the 
wluif hM ground of accident where a party has not a clear 
tafonlrf * "Stt, but bis claim rests in mere expectaucy, 

probability of and is a matter not of trust, but of volition. As if a 
* testator intending to make a will in favour of parti- 

cular persons, is prevented from doing so by accident, 
equity cannot grant relief ; for a legatee or devisee is 
a mere volunteer taking by the bounty of the testator, 
and has no independent right, until there is a title 
consummated by law (Z). 


(5.)B(mitywill ’ In the next place, no relief will be granted in equity 
party where where the other party stands upon an equal equity, 
thither ^n^ is entitled to equal protection, as in the case of a 

party has an t. r , , , 

•qaid equity, bond fide purchaser for valuable consideration without 

notice (m). 


(h) JU May Harcourt, 13 Q. B. D. 688. 

(i) Lord V. Lee^ L. R. 3 Q. B. 404. 

{k) Ex jHirte Cfreenamy, 6 Yes. 812. 

( 2 ) Whitton V. RuBtdj 1 Atk. 448. 

{m) Poiotll V. Powdlt Free. Oh. 278 ; Malden v. MeniUf 2 Atk. 8. 
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CHAPTER II. 

MISTAKE. 

t 

Mistake, as recognised and relievable against in a Mistake, 
court of equity, may be defined, in contradistinction 
from accident, as some unintentional act or omission/ 
arising from ignorance or surprise, and sometimes from! 
imposition or misplaced confidence ; but in the latter 
case it is hardly distinguishable from fraud. 

This subject may be divided into two classes of 
cases : — 

I. Mistakes in matter of latv. 

II. Mistakes in matter of fact, 

I. As to mistakes in matter of law, it is a general I. Mistake of 
maxim that ignorance of the law is no excuse, — general rule, 
rantia legis neminem excusat , — and this maxim is about 
as much observed in equity as at law ; for the presump- imanemimm 
tion is, that every one assuming to deal with his own 
property is (by himself or his legal advisers) acquainted 
with his rights to it or in it, provided he has had a 
reasonable opportunity of knowing them ; and nothing 
would be more liable to abuse than to permit a person 
after parting with his property to pretend that, at the 
time of parting with it, he was ignorant of the law 
affecting his title. But the maxim applies, properly Limits of 
speaking, only to the general law of the country, and 
not therefore to ignorance of a private jus or right ; 
wherefore money paid under a mistake of law 
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under an error in the construction of a document) may 
in general be recovered back (a), equally as if the 
mistake were one of fact or of mixed fact ; and it is 
apparently a rule that money paid to an officer of the 
court under this kind of mistake may always be 
recovered back (h ) ; and generally it may be said, that 
in a court of equity the line between mistakes of law 
and mistakes of fact has not been very clearly or 
simply drawn (c). 


An agreement 
under a mis- 
take of law 
binding. 


* 


An agreement entered into in good faith, though 
under a mistake of law, will in the general case be 
held valid and obligatory upon the parties. Thus, 
where a devise was made to a woman upon condition 
that she should marry with the consent of her parents, 
and she married without such consent, whereby a 
forfeiture accrued to other persons, and these latter 
persons afterwards executed an agreement respecting 
the estate, whereby the forfeiture was in effect waived, 
the court refused any relief, Lord Hardwicke saying, 
It is said they might know the fact (i.e., of the mar- 
** riage without consent), and yet not know the conse- 
** quence in law ; but if parties are entering into an 
agreement, and the very will out of which the forfeiture 
arose is lying before them and their counsel while the 
“ drafts are preparing, the parties shall be supposed to 
“ be acquainted with the consequence of law as to this 
point, and shall not be relieved on pretence of being 
'' surprised, with such strong circumstances attending 
it ” {d). 


Oawf in wbioh But although relief will not be granted in equity 

equity relieres ° 6 n J 

a mis- ' 

take of law. (a) Ex parte JameSf L. R. 9 Ch. App. 609 ; and see Bogert v. Inghom, 
3 Cb. Div. 351, and oases there cited. 

(J) Ex ^rte Jamee^ supra ; Ex parte Simmonds^ 16 Q. B. D. 308 ; 
■ Dixon ▼. Brovm^ 32 Ch. Div. 597 ; Daniel v. Sinclair^ infra. 

(c) Cooper v. Phipfte, L. R. 2 H. L. 149, 170; Turner v. Turner^ 
SaU V, Turner^ 14 Oh. Div. 829 ; Daniel v. Sinclair, 6 App. Ca. 180. 

(d) PuUen v. Eeadg, 2 Atk. 591 ; Jmham v. Child, i Bro. C. C. 92 ; 
WofraU V, Jacob, 3 Mer. 255. 



MISTAKE. 




against a mistake in point of law committed with full 
knowledge of all the facts, there are cases which are ap- 
parently exceptions to this general rule, and are usually 
so classed, but which, upon examination, will be found 
to have turned, not upon the consideration of a mere 
mistake of law stripped of all other circumstances, but 
upon an admixture of other ingredients going to estab- 
lish misrepresentation or some imposition or abuse of 
confidence or undue influence, or that sort of surprise 


r 

1 


which equity uniformly regards as a just foundation 
for relief (e). Thus, if a party, acting in ignorance of (i.) Where a 
a clear and settled principle of law, is induced to give Ser*^noramje 
up a portion of his indisputable property to 
under the name of a compromise, a court of equity |j»rinciple of 
will relieve him from the effect of his mistake, c.^., if^ 
an eldest son and heir-at-law, knowing that he was the 
eldest son, but too ignorant to know that he was there- 
fore heir-at-law, should agree to divide the estates with 
his younger brother, such an agreement would be held 
in a court of equity invalid, and relief would be 
granted, sciLy upon the ground that the ignorance of a 
plain and established doctrine, so generally known and 
of such constant occurrence, as a common canon of 
descent, may well give rise to a 'presumption that there 
has been some undue influence^ imposition^ mental imbe-- 
cility, or confidence abused (/). And so also cases of 
surprise^ combined with a mistake of law, also stand (2.) Surprise 
upon a ground peculiar to themselves. In such cases 
the agreements or acts are unadvised and improvident, remedied, 
and without due deliberation {g). Where the surprise 
is mutual, there is of course a still stronger ground to 
interfere, for neither party has intended what has been 
done. They have misunderstood the effect of their 


(e) WULan r. WiUan, 16 Ves. 82 ; and see Mogtrt v. Ingham, supra. 
(/) Broughton v, Hutt, 3 De Q. A Jo, 501 ; and see remarks of Lord 
Wcstbury in Cooper v. Phippi, L. R. 2 H. L. 170. 

{g) Evwm V . UewdLyn, 2 Bro. C. C. 150; Ormond v. Hutchineon, 13 
Ves. 51. 
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own agreements or acts; or have pre-snpposed some 
facts or rights existing, as the basis of their proceed- 
ings, which in truth did not exist 

OomwomiBes, But where the alleged mistake arises not from 
doubt- ignorance of a plain and settled principle of law, but 
on a doubtful point of law, a compromise fairly entered 
into, with due deliberation and full knowledge, will be 
upheld in a court of equity as reasonable in itself, to 
terminate the differences by dividing the stake, and as 
supported by principles of public policy (i); and in 
fact even at law, a bond fide compromise of a real 
claim is a valid compromise for value, whether the 
claim would have been successful or not {Ic). 

Pftinily com- Therefore, when family agreements have been fairly 
entered into, without concealment or imposition on 
either side, with no suppression of what is true or 
suggestion of what is false, each of the parties in- 
cloture. vestigating the subject for himself, and each com- 
municating to the other all he knows, and all the 
information which he has received on the question, 
then, although the parties may have greatly misunder- 
stood their position and mistaken their rights, a court 
of equity will not disturb the quiet which is the con- 
sequence of that agreement (1), “Wherever doubts 
“ and disputes have arisen with regard to the rights 
“ of different members of the same family, and especi- 
“ ally where those doubts have related to a question 
“ of legitimacy, and fair compromises have been entered 
“ into to preserve the harmony and affection, or to 


(A) WiUan v. Willanf i6 Ves, 72, 81 ; Ooohrcme v. WiUis, L. E. i Oh, 
App. 58* , 

(t) Pichering v. Pickering, 2 Beav. 56 ; Q^tibone v. C^un^ 4 Ves. 849 ; 
Naylor v. Winch, i S. & S. 564. 

(if) MtLes V. New^ Zealand Alford Ettate Co., 32 Ch. Div. 266, approv- 
iog CfaUitker v. JBUekoffeheim, L. B. 5 Q. B. 449, notwithstanding Ex 
parte Banner, 17 Ch. Diy. 48a 

(J) Gordon v. Gord^ 3 Swanst. 463 ; and see In re BirehaU, WUson 
V, Birekall, 16 Ch. Div. 41. 
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save the honour, of the family, those arrangements 
‘^have been sustained by this court, albeit, perhaps, 
‘‘resting upon grounds which would not have been 
“ considered as satisfactory if the transaction had 
“ occurred between strangers ” (m). And these prin- 
ciples will apply whether the doubtful points, with 
reference to which the compromise has been made, are 
matters of fact or of law (n). But in order that a 
family arrangement may be supported, there must be 
a full and fair communication of all material circum- 
stances affecting the subject-matter of the agreement, 
which are within the knowledge of the several parties, 
whether such information be asked for by the other 
party or not (o): “ There miist not only he good faith 
“ and honest intention, hut full disclosure ; and without 
^^full disclosure honest intention is not sufficient ** (p). 


And the disinclination of equity to set aside a family Equify will 
or other compromise entered into bond fide, and with a position of 
full disclosure of all facts known to either party, will 
be strengthened where subsequent arrangements have 
taken place on the footing of such a compromise (q). 

But where there is a mixture of mistake of title, gross 
personal ignorance, liability to imposition, habitual 
intoxication, and want of professional advice, courts Seeus, where 
of equity have manifested a strong disinclination to S^iin'positiMu* 
support a compromise, whether between members of a 
family or between strangers (r). 

It has been already stated that where a bond fide ^ 

purchaser for valuable consideration without notice is ^bondfiSc 


(m) Westhy v. Westby, 2 Dr, & War. 503. 

(n) Neale v. Neale, i Kee. 672 ; Weethy v. Westhy, 2 Dr. k War. 503. 
(0) Greenwood v. OreenfDood, 2 De G. Jo. b Sm. 28. 

(p) Gordon v. Gordon, 3 Swanst, 400 ; De Cordova v. De Cordova, 4 
App. Ca. 692 ; and see Pueey v. Deahouvrie, 3 P. Wme. 315 ; Sturye v. 
Sturge, 12 Beav. 229. 

{q) Clifton v. CocJdfum, 3 My. A K. 76 ; Bentley v. Sfachay, 31 Bear. 
143, 10 W. R. 873. 

fr) Dunnage v. White, i Swanat. 137 ; Perste v. Persae, 7 C. A Fin. 

31k 
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equity will not interfere to grant relief in 
notioe. favour of a party, although he has acted in ignorance 
of his title upon a mistake of law ; for in such a case 
the purchaser has at least an equal right to protection 
with the party who has committed the mistake ; and 
where the equities are equal, the court will not inter- 
fere between the parties (s), 

II. As to mistakes of fact, the general rule is, that 
an act done or contract made under a mistake (i.e,, in 
ignorance) of a material fact is voidable and relievable 
in equity ; for it is not possible that any one can, by 
any amount of diligence, acquire a knowledge of all 
matters of fact. With reference to this subject, the 
following general propositions may be laid down : — 

Prlnciplegon I. The rule as to ignorance or mistake of fact 
entitling the party to relief is to be taken with this 
mint qualification, — that the fact must be material 

be material, to the act Or contract ; that is, that it must be essential 
to its character. For though there may be an acci- 
dental ignorance or mistake of a fact, yet, if the act 
or contract is not materially afiected by it, the party 
claiming relief on that immaterial ground will be 
denied it. But, assuming that the fact is material, it 
matters not whether the mistake is that of one party 
only to the contract or is the mistake of both the 
parties ; relief will be given in either case, varying 
perhaps in its nature according as the mistake is 
unilateral only and not mutual (^); but the same 
principle is applicable though the mistake be mutual j 
e.g,, if a person should sell a messuage to another 
which was at the time swept away by a flood, without 
either party having any knowledge of the fact, equity 
would relieve the purchaser upon the ground that both 


XL Mistake 
of fact , — nn a 
general rule, 
relievable. 


(e) Mcdden y. MmiUf 2 Atk. 8. 

(t) Paget v. MareJiaU, 28 Oh. Div*. 255. 
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parties intended the purchase and sale of a subsisting 
thing, and implied its existence as the basis of their 
contract («4). And it is on the same principle that a 
contract by any one to purchase property which is 
already his own is considered void or relievable, and 
that whether the mistake is of the purchaser only, or 
is the mistake of both parties (v). 


2. It is not, however, sufficient in all cases, to give 2. F^ot nmat 
the party relief, that the fact is material ; but thetpaAy^coJad 
fact must also in the general case be such as he 
not by reasonable diligence get knowledge of when diligent 
he was put upon inquiry. For if by such reasonable 
diligence he could have obtained knowledge of the 
fact, equity will not on the ground of his own mistake 
relieve him, since that would be to encourage culpable 
negligence on the part of persons whose duty it is to 
make all due inquiries. 


3 . For generally, in cases where one of the con- 3 - Party bav. 

^ ^ ing knowladgo 

tracting parties has knowledge of a fact material to the must have 

contract which he does not communicate to the other, obligjSiion to*' 
it is necessary, in order that the latter may set aside 
the transaction on the ground of the other party^s 
withholding or concealment of that fact, that the for- 
mer should have been under an obligation, not merely 
moral, but legal or equitable, to make the discovery. 

4. So also where the means of information are 4. Where 
open to both parties, and where each is presumed to 
exercise his own skill, diligence, and judgment with 
regard to the subject-matter, where 
fidence reposed, but each party is 
other at arm's length, equity will not relieve. And 
therefore where the fact (not being a fact amounting 


there is > no con- and no oonfi- 
, dence reposed, 

dealing with the no relief. 


(w) Hort V. BecheVt 12 Sim. 465 ; Cochrarie v. L. R. i Cb. 

App. 58. 

(v) Bingham v. Bingham, i Ves. Sen, 126. 
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to the entire subject-matter of the contract) is equally 
unknown to both parties ; or where each has equal 
and adequate means of information ; or where the fact 
is doubtful from its own nature ; in every such case, 
if the parties have acted with entire good faith, a court 
of equity will not interpose 


General 
summary of 
the principles 
ot relief. 


The general ground upon which all these distinc- 
tions proceed is, that mistake or ignorance of facts 
in parties is a proper subject of relief, only where it 
either constitutes a material ingredient in the contract 
of the parties, or disappoints their intention by a mutual 
error; or where it is inconsistent with good faith, 
and proceeds from a violation of the obligations which 
are imposed by law upon the conscience of either 
party. But where each party is equally innocent, 
and there is no concealment of facts which the other 
party has a right to know, and no surprise or imposi- 
tion exists, the mistake or ignorance, whether mutual 
or unilateral, is treated as laying no foundation for 
equitable interference (y). 


Oral evidence It is a general rule of law that oral evidence shall 
udmiulble to . , . i ^ i 

prove accident, m no Case be received as equivalent to, or as a sub- 

’ stitute for, a written instrument, where the latter is 
required by law, or to give effect to a written instru- 
ment which is defective in any particular which by 
law is essential to its validity ; or to contradict, alter, 
or vary a written agreement, either appointed by law 
or by the mere compact of the parties, to be the 
appropriate and authentic memorial of the particular 
facts which it recites (z). But, upon principle, oral 
evidence is admissible to show that either by accident, 


(aft) Mortimer v. Capper ^ i Bro. 0 . C. 158, 6 Ves. 24; Aindie v. 
MedlyeoUf 9 Vee. 13. 

iy) Jones V. Clifford, 3 Cfa. Div. 779 ; und see ffdnley v. Pearson, 13 
Oh. Div. 545, citing Sm^ v. Uiffe, L. R 20 Eq. 666. 

(a) 3 Starkie on Ey. 753, 
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mistake, or fraud, a written agreement has not been 
constituted the depository of the true intention and 
meaning of the parties, that is to say, misstates their 
true intention and meaning. To enforce the perform- 
ance of an agreement under such circumstances would 
be the highest injustice ; it would be to allow an act, 
originating in innocence, to operate ultimately as a 
fraud, by enabling the party who receives the benefit 
of the mistake or accident to resist the claims of justice, 
under shelter of a riile framed to promote it (a). 

The general rule as to the admissibility of evidence General rale ' 
in cases of mistake may be thus stated : — Where, by ^ 
mistake, an instrument inter vivos is not what the par- 
ties intended, or there is a mistake in it, other than a 
mistake in law, and the mistake is clearly made out by 
admissible and satisfactory evidence, or is admitted by 
the other side (5), or is evident from the nature of the 
case, or from the rest of the deed, equity will rectify 
the mistake 

Courts of equity will grant relief in cases of mistake Mistake im- 
in written contracts, not only when the fact of the nature of the 
mistake is expressly established, but also when it is 
fairly implied from the nature of the transaction. 

Thus, a partnership debt as between the partners and 
their representatives has been and is treated in equity 
as the several debt of each partner, though at law, that 
is to say, towards the outside creditor, it is the joint 
debt of all ; because in such cases all the partners 
have had a benefit from the money advanced or the • 
credit given, and the obligation to pay exists as be- 
tween the partners independently of any instrument by 
which the debt may have been secured. So where a 


(a) Murray v. Parker^ 19 Beav. 308. 

(ft) Bavii V. Synvonds, I Cox. 404 ; Russd v. Bavy^ 6 Gr. 165. 

(c) Sm. Man. 49 ; Murray v. Parker^ 19 Beav. 305 ; Poider v. Fowltr^ 
4 De G. & Jo. 250; Tawnshend v, Stanyroomt 6 Ves. 333. 
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joint bond has in equity, and, as between the co- 
obligors, been considered as several, there has been a 
credit previously given to the different persons who have 
entered into the obligation, and it was not the bond 
that first created as between them the liability to 
pay (d). 


Exception to 
last stated 
principle. 


But where the inference of a several original debt or 
liability does not exist, a court of equity will not inter- 
fere unless there is evidence of mistake ; for, as was 
said in Sumner v. Powell {e) : — “ It has never been 
“ determined that every joint covenant is in equity to 
be considered as the several covenant of each of the 
“ covenantors. . . . When the obligation exists only by 
virtue of the , covenant^ its extent can be measured only- 
“ by the words in which it is conceived, ... In this 
'‘case the covenant is purely a matter of arbitrary 
“ convention, growing out of no antecedent liability in 
" all or any of the covenantors to do what they have 
« thereby undertaken. . . . Tlicre is nothing lut the 
covenant itself by which its intended extent can be 
“ ascertained. There is no ground, therefore, on which 
" a court of equity can give it any other than its legal 
“ operation and effect ” (/), even as between the 
covenantors themselves and their representatives. 


Difference of 
remedy, ac- 
cording as 
mistake is 
mutual or is 
unilateral. 


When there is a mutual mistake in a deed or con- 
tract, the remedy is in general to rectify the docu- 
ment by substituting the terms really agreed to ; on 
the other hand, when the mistake is unilateral, the 
remedy is, in general, not rectification but rescission ; 
but the court will occasionally give to the defendant 


(d) Sumner v. Powell^ 2 Mer. 36 ; Devaynee v. iVbWc, i Mer. 538 ; 
and see KendaU v. Hamilton^ 3 C. P. D. 403, and on appeal, 4 App. 
Ca. 504 (the true nature of a partnership debt). See also Wdinam v. 
. Welmomt 15 Ch. Div. 570 ; Lovesy v. Smithy 15 Ch. Div. 655 ; Baddey 
V. Consolidated Bank^ 34 Ch. Div. 536 ; Cambefort v. Chapman, 17 Q. 
B. D. 229. 

(e) 2 )!iler. 36. 

if) Richardson v. Horton, 6 Beav. 187 ; Underhill v. Horwood, lo 
YcAi 227, 228 ; Ramtone v. Parr, 3 Russ. 424, 539. 
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tte option of taking what the plaintiff meant to give 
in lieu of rescinding the contract {g\ e.g,^ in cases of 
contracts for a lease or sale of lands. 


There is less difficulty in reforming written instru- Particular 
ments where the mistake is mainly or wholly made 
out by other preliminary written instruments or memo- relieves 
randa of the agreement. This is strongly illustrated take jof fact, 
in the case of marriage settlements. With reference to 
these, the following cases may occur, and the following 

1 • .lv i.- V n & marriage 

rules are in the respective cases applicable : — settlements. 

/ 

(a.) Both the marriage articles as well as the defi- («.) Both 
nitive settlement may exist before the marriage. In 

this case, if the articles and the settlement vary in *'^®*^* l>«foro 
, • X 1 • marriage, 

their terms, the settlement will in general be consi- 
dered the binding instrument, and will not be con- 
trolled by the articles, because, as observed in Zegg v. 

Goldwire (A), When all parties are at liberty, the 
‘‘ settlement will be taken as a new agreement.” 


(6.) But where the settlement, though made before (6.) Where 
marriage, purports to be made in pursuance of the settleruen^ 
articles entered into before marriage, and there is a ? 
variance, the settlement will be rectified in accordance of the articles, 
with the articles (i). 


(c.) And even although a settlement made before (c.)^Eirtrinsic 
marriage contains no reference to the articles, yet if it missible to 
can be shown that the settlement was intended to be 
made in pursuance of the articles, and there is clear and yw 

^ _ - . made m pur- 

satisfactory evidence that the discrepancy has arisen suance of 

from a mistake, the court will reform the settlement 


{g) Paget v. Marihally 28 Ch. Div. 255, following Harris v. Pepjterdlj 
L. R. 5 Eq. I. 

{h) I L. C. 17; and see In re Badcodkt Kingdon v. Tagertj 17 Cb. 

Div. 361. , 

(i) West V. Eriseyt r Bro. P. C. 225 ; Bold v. Hutchinson^ 5 De U-, 

H. k G. 568. 
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aad make it conformable to the articles as expressing 
the real intention of the parties (k). 


(li.) B*Me- 
ment after 
marriage. 


(d,) Where the settlement is made after the marriage, 
it will in all cases, whether purporting to be made in 
pursuance of the pre-nuptial articles or not, be con- 
trolled and rectified by them (/). , 


Bat the true 
eontraot will 
tv>t ha Yaried. 


On the other hand, the true contract of the parties 
will in no case be varied or altered. Thus, in Barrow 
V. Barrow (m), it was held that the erroneous belief by 
the husband and wife on their marriage that a particu- 
lar property stood settled, was no ground for rectifying 
a settlement so as to make it include that property : 
— “Where a settlement has been executed which 
“ carried into effect a contract framed under a mis- 
“ taken appreliension of the facts, and a marriage has 
“ been actually solemnised on the faith of that contract 
“ and that settlement, it would be to substitute a new 
“ contract between the parties, and not to carry the 
“ real contract into effect, if I were to alter the settle- 
“ ment ” 


Miatake in 
marriage 
eoatraete 
mutt be of 
both parties. 


And again, the court will not correct an instrument 
made in consideration of marriage, except on evidence 
of the mistake of hath parties. In a case (o) where the 
husband alone laboured under a mistake, Kindersle};^ 
V.C., said ; — The wife is bargaining for herself and 
“ her children, and the question always is, What is the 
“ contract on which the marriage took place ? Here, 
“so for as the wife’s contract and understanding are 


(X*) Bald V, Jluicktntfmj 4 De G. M. k G. 558, 568 ; Brtcidalhane v. 
Clwndott 2 My. k Or. 739. 

U) V. Ooldwirr^ i L. C. 17 ; Honor v. Honor^ 1 P, Wms. 123 ; 
Migwm y. Porry, 31 Beav. 21 1. 

<m) 18 Bear. 529. 

(n) fTiIXinson v. Ndton, 9 W. R, 393 ; aud see especially Tucker y, 
Bennett, 38 Cb. Div. 1. 

(0) SeUi Y. SetUf I Dr. k Sm. 45. 
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‘‘ concerned, the contract is the settlement as it stands, 

‘‘ though the husband did not understand that it would 
affect his property ” (p). Save and except in the 
case of marriage contracts, the mistake need not be 
that of hoth parties ; the mistake of one will suffice, 
and this upon the principles already exjx)unded {(f). 

Where an instrument has been delivered up or can- (a. ) initru- 
celled under a mistake of the party; and in ignorance up or 
of the facts material to the rights derived under it, a 
court of equity will in all cases grant relief, upon the 
ground that the party is conscientiously entitled to 
enforce such rights ; and that he ought to have the 
same benefit as if the instrument were in his posses- 
sion with its entire original validity (r). 

As to the remedy offered by equity in cases of (3.) Defeotivo 
defective execution of powers arising from mistake, 
the same general principles are applicable as in cases 
of defective execution arising from accident (5). 

In regard to mistakes in wills, tlmre is no doubt (4.) Mi>fcakof 

• ill 

that courts of equity have or had jurisdiction to correct 
them when they are apparent upon the face of the will, 
or may be made out by a due construction of its terms, 
for in cases of wills the intention will prevail over the 
words {t). But then the mistake must be apparent on 
the face of the will, otherwise there can be no relief ; 
for parol evidence or evidence dehors the will, is not 
admissible to vary or control the terms of the will, 
although it is admissible to remove a latent ambi- 
guity 


ip) Thompson v. Whitmore, l J. A H. 268 ; Bradford v, Romney, 30 . 
Beav. 431. 

(?) PO'get V. Marshall, 28 Ch. Div. 255. 

\r) Boat India Co. v. Donald, 9 V®». 275. 

(#) See pp. 516-518, supra^ 

\t) Sweeting v. PrUUaux, 2 Ch. Biv. 413. 

(tt) MWner v. Milner, 1 Ve«. Sr. 106 ; Siebhing v. Wedkey, 2 Bro. C. 
G. 85 ; and eee the casee o£ In rt AirxTa Bdate and W ard v. Wood, 
cited infra, p. 538. 
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« 

{a.) Mere (a.) It is clear that in point of law a mere mis- 

description of a legatee will not defeat the legacy ; 

accidental omissions and clerical errors in 
legaoj ob- wills will be supplied and rectified by evidence to be 
falte^wona- gathered from the will itself (v). But it is equally 
clear that wherever a legacy is given to a person under 
a particular character, which he has falsely assumed, 
and which can alone be supposed the motive of the 
bounty, the law will not permit him to avail himself 
of it ; and therefore he cannot demand his legacy (x). 
Thus, where a woman gave a legacy to a man, describ- 
ing him as her husband, when, in point of fact, the 
marriage was void, he having a former wife then 
living, the bequest was in equity lield void (y). But 
where a testator made a will giving all his property to 
his wife, and appointing her sole executrix, and she 
(it was alleged) was not his lawful wife, having had 
a former husband living, the Court of Chancery in a 
recent case declined jurisdiction, upon the ground 
that the matter was one for the Court of Probate (2:), 
— a decision which goes far towards cutting away 
altogether the jurisdiction of the Chancery Division 
in this class of mistakes in wills, and obliging the 
litigants to take this kind of objection in the Probate 
Division, and no longer, as heretofore, in the Chancery 
Division (u). 


(6.) Bevoca* (h,) Where a legacy is given or revoked upon a 
mistake of facts, equity will give relief. Thus, if a 
of fact*. testator revokes legacies to A. and B., giving as a 


(v) Redfern v. Rryntng, 6 Cb. Div. 133 ; Salt v. Pym, 28 Ch. Div, 
153 ; Miller v. Daintree, 33 Cb. Div. 198. 

(ap) OUes V. l Keen, 692. 

(y) Ktnnell v. AbbaU 4 Ve«. 808. 

(e) Meluith v. Miltotiy 3 Cb. Div. 27, following Allen v. M*Pher- 
<on, I H. L. C. 191 ; and see Aldersofk v. Madditonj 5 £xoh. D. 293 ; 
7 Q. B. D, 174 ; and 8 App. Ca. 467. 

(a) Betts V. Jkmghiy^ 5 P. D. 26 ; MorreU v. MorrdU 7 P. D. 68 ; 
Prieetman v. Thomas^ 13 Q. B. D. 210; aud Smart ▼. Tranter^ 40 Ch* 
Div. 165. 
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reason that they are dead, and they are in fact living, 
equity will, or at one time would, hold the revocation 
invalid, and decree the legacies (6). But a false 
reason given for a legacy, or for the revocation of a 
legacy, was not in general a sufficient ground to avoid 
the act or bequest in equity. To have such an effect, 
it must have been clear that no other motive mingled 
in the legacy, and that it constituted the substantial 
ground of the gift or bequest (c). In Kendall v. Ahhot 
{d)^ the Master of the llolls thus expressed himself : 
— I desire to bo understood not to determine that 
where, from circumstances not moving from himself, 
the description is inapplicable, as where a person is 
“ supposed to be a child of the testator, and from 
“ motives of love and affection for that child, supposing 
“ it to be his own, ho has given a legacy to it, and it 
afterwards turns out that he was imposed upon, and 
the child was not his own, I am not disposed by any 
means to determine that the provision for that child 
should totally fail ; for circumstances of personal 
“ affection to the child might mix with it, and might 
“ entitle him, though he miglit not fill that character in 
“ which the legacy is given. Neither would I have it 
“ understood that if a testator, in consequence of sup- 
“ posed affectionate conduct of his wife, being deceived 
“ by her, gives her a legacy as to his chaste wife, evi- 
dence of her violation of her marriage vow could be 
** given against that. It would open too wide a field.’* 


Finally, it must be remembered that in all cases of Omw In which 
relief by aiding or correcting defects or mistakes, the 
party seeking relief must stand upon some equity 
superior to that of the party against whom he asks the (i ) Thejuatj 
relief. If the equities are equal, a court of equity is SSSIt hfv? * 


a lupenor 
equity. 


{h) Cdmphdl V. French, 3 Vec, 321. 

(0) Box V. Barrett, L. R. 3 Eq. 244. 

{d) 4 Ves. 808 ; and we Boddin^fton v. Clavrat, 22 Cb. Div. 597 ; 25 
Cii. Div. 685. 
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silent and passive/ Thus, equity will not give relief 
as against a bond fide purchaser for valuable con- 
sideration (e). 


(3.) Ko relief 
M between 
▼ojunteen. 


Nor will equity relieve one person claiming under 
a voluntary defective conveyance against another claim- 
ing also under a voluntary conveyance, but will leave 
the parties to their rights at law (/). And it is 
apparently on this same ground that, when a testator 
gives a pecuniary legacy, and directs that a sum which 
he specifies, and which he states he has already 
advanced to the legatee, is to be deducted from the 
amount of the legacy, the court holds that the legatee 
is bound by the amount of the advance as stated, and 
is not at liberty to adduce evidence to show that the 
amount was in fact leas than as stated or specified by 
the testator {g). 


Or whore 
dbfeot is 
declared fatal 
by statute. 


But the 
statute will 
not exclude 
the equitable 
remedy, ex- 
oeptiag so far 
M it expressly 
or 


Nor will the remedial powers of courts of equity 
extend to the supplying of any circumstances for the 
want of which the Legislature has declared an instru- 
ment void ; for otherwise equity would in effect defeat 
the very policy of the legislative enactments (h). 
Nevertheless, the court will be astute in a proper 
case to give relief, even although the relief may ’primd 
facie appear to be against the express provisions of a 
statute. For example, in Hall’Daix v. Hall- Dare (i), 
the court did not find itself prohibited by the statute 
3 & 4 Will. IV. c. 74, s. 47, from exercising its 
ordinary jurisdiction to rectify, on the ground of mis- 
take, a deed of re-settlement, although that deed had 


(tf) Potoell V. Pricf. 2 P. Wm«. 535; David v. Daviei^ 4 Beav. 54; 
Tkompdon v. Simpmn, i Dr. & War. 491. 

(/) Moodie V. keid, i Mad. 516. 

(^) Ward V. Wood, 32 Ch. Div. 517, following In re Aird^e Eelaie^ I2 
Cb. Div. 291, and distinguishing In re Taylor* e 22 Ch. Div, 495. 

(A) Hibheri v. PoUeeton^ 3 Bro. C. C. 571 ; Dixon v. Ewart^ 3 Mcr. 322. 
(t) 31 Ch. Div, 251, reversing same case as reported in 29 Ch. Div. 
* 33 * 
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been enrolled as a disentailing assurance under the 
Act; soil, the Act, when it excluded by section 47 
the jurisdiction of equity, excluded it only so far as 
regarded the destruction or non-destruction of the 
entail, but not further ; consequently the jurisdiction 
to rectify remained. Moreover, a contract to levy a 
fine or to suffer a common recovery was, and a contract 
to execute a disentailing deed is, enforceable in equity, 
but only as against the contracting piU’ty himself 

(it) Banl‘8 V, Smallt 36 Cb, Div. 716 ; and see AtL'Gen, v. i Yea. 
Sr. 21S. 
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Fraud. 


In what cases 
relief given in 
equity. 


No invariaUe 
rule. 


CHAPTER III. 

ACTUAL FRAUD. 

It may be laid down generally, that courts of equity 
always exorcise a general jurisdiction in cases of fraud, 
the jurisdiction being sometimes concurrent with, and 
sometimes exclusive of, that of the common law courts. 
There were, for example, a variety of cases of fraud 
for which the common law afforded complete and 
adequate relief, and with reference to these cases, 
C/hancery possessed only a general corujvrrcnt jurisdic- 
tion ; moreover, equity would not readily interfere to 
stay proceedings at law where the plaintiff's case in 
equity could be pleaded as a defence to the action, 
and complete justice might thereby be done at law (a) ; 
and of course, since tlie Judicature Acts, equity can- 
not now stay any proceedings at law, but the defen- 
dant may move (in a proper case) to have the action 
transferred to the Chancery Division, or may in the 
common law action plead the equitable defence. 
There were many cases, however, in which fraud was 
practically irremediable at law, and over these courts 
of equity exercised an exclusive jurisdiction, and they 
still in substance retain it (h), 

“ As to relief against fraud, no invariable rules can 
be established. Fraud is infinite ; and were a court 
“ of equity once to lay down rules how feu* they would 


(а) ffoare v. JSremrtdfte, L. IL 8 Ch. App. 22. 

(б) In re Terry tfc Contrady 32 Cb. Div. p. 14 ; and aee 

If Ai<<€iii<»re v. WkiUcmmey L. R. 8 £q. 603. 
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“ go, and no further, in extending their relief against it, 
“or to define strictly the species or evidence of it, the 
“ jurisdiction would be cramped and perpetually eluded 
‘ ‘ by new schemes, which the fertility of man's invention 
“ would contrive ” (c). 

To attempt, therefore, the definition of a subject 
so varied and diversified in its forms as fraud, would 
scarcely be judicious or useful, if it were possible. 
The mode and extent of the e(piity jurisdiction over 
fraud will best be illustrated by an examination of 
the more marked classes of cases, in which the prin- 
ciples which regulate the action of courts of equity 
are fully developed, and from wliich analogies may be 
drawn to guide us in the investigation of other and 
novel circumstances. 

Before, however, proceeding to those subjects, it 
may be proper to observe, that although courts of law, 
equally with courts of equity, hold that fraud is not to 
be presumed, the latter courts used to act upon cir- 
cumstances as presumptions of fraud where courts of 
common law would not have deemed them satisfactory 
proofs. In other words, courts of equity would have 
granted relief upon the ground of fraud established by 
presumptive evidence, which evidence courts of law 
would not always have deemed sufficient proof to 
justify a verdict at law (d). Or, to express the matter 
rather more fairly, various circumstances (which at law 
would not have weighed materially with a jury) were 
permitted by the Vice-Chancellor, drawing inferences 
from his varied experience of like transactions, to 
influence his mind in arriving at his own conclusions 
upon the case ; for the student should always bear in 


(c) Park’s Hist, of Cban. 508. 

(d) CheiUrfidd v. Januen^ i L. C. 551 ; Fvllager v. Clarke^ 18 Vos. 

483* 


Difficulty of 
defining fraud, 
in all its 
varieties. 


Equity acts 
upon weaker 
evidence 
than law in 
i 

fraud. 



S42 


THE CONCUKEENT JURISDICTION. 


Actual fraud. 


Of two kinds. 


I. Ai^ting 

ely 

of 

by. 

, _ ^ re- 

Hntation. ^ 


Where the 
party makes 
It intention* 


intent to mis- 
lead a third 
party. 


mind that nothing is or can be evidence in equity which 
is not evidence also at law (e). 

The subject of fraud may be divided into two sec- 
tions, — Actual Fraud and Constructive Fraud. 

An actual fraud may be defined as something said, 
done, or omitted, with the design of perpetrating 
what the party must have known to be a positive 
fraud (/). 

Actual frauds are of two kinds 

I. Frauds arising irrespectively of any peculiarity 
in the position of the injured party*; and, 

II. Frauds arising chiefly from a consideration of 
the peculiar position of the injured party. 

I. (a.) One of the largest classes of cases in. which 
courts of equity are accustomed to gi*ant relief is where 
there has been a misr(»presentation or suggcstio falsi, 
Witjii reference to this subject the following proposi- 
tions may be laid down : — • 

Whore a party intentionally, or by design, misre- 
presents a material fact, or produces a false impression 
in order to mislead another, or to entrap or cheat him, 
or to obtain an undue advantage over him, in every 
such case there is a ]X)sitive fraud, in the truest sense 
of the term (4). And what is more, every man must 
responsible for the consequences of a false* 
representation made by him to another, upon which a 
third person acts, and so acting is injured or damnified ; 
jiTOvided it appear that snch false representation was 


(f) In re Terry d: WhUe'e Contract^ 32 Cb. Diy. 14, per Lord Esher, 
at p. 21. 

(f) Sm. Han. 56. 

(o) Sm. Man. 58. 

(4) Hm T. Zane, L. R. ii £q. 213. 
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m<iide with the intent that it should he acted upon hy such 
third person in the manner that occasions the injury or 
loss, and provided the injury be the immediate and 
not the remote consequence of the representation thus 
made (i). 


And not only does fraud exist where the statements i^rty 
are known to be false by those who make tliem, but a hi, awertiotT 
case of fraud is also constituted w’here statements, false 
in fact, are made by persons who do not know them 
to be true or false, or who believe them to be true, if, 
in the due discharge of their duty, they ought to have 
known, or if they had formerly known and ought to 
have remembered, the fact which negatives the truth 
of the representation made (/V). 


As a matter of conscience, any deviation from the What miire- 
most exact and scrupulous sincerity is contrary to the uJrmatU'r for 
good faith that ought to prevail in contracts. But 
in courts of justice, a misrepresentation, in order to (i. ) Mbrepre- 
justify the rescission of a contract, must be as to some i,e*of 
material fact constitutinq an inducement or motive to 
the act or omission of the other party ; or, to use the be a case of 
expression of the Homan law, it must be a fraus dans 
locum contractui, that is, a misrepresentatiem giving 
occasion to the contract, and being either the asser- 
tion of a fact on which the person entering intu the 
contract relied, and in the absence of which it is 
reasonable to infer that he would not have entered 
into the contract ; or else the suppression of a fact 
the knowledge of which it is reasonable to infer 
ivould have made him abstain from the contract 
altogether (/). And a. mere intention, if misstated, 


(t) Barry v. Croskey, 2 Johns. & Hem. 22 ; Attomty-General v. 

L. R. 9 Ch. App. 397 V. Berry f 37 Cb. Div. 541 ; W. X., 1889, 

p. 128. 

(4) FvUrford v. Riekardst 17 Beav. 94; Rawlins v. Wickham, 1 Giff, 
355 * 3 D® G. A Jo. 304. 

(/) PnUford y. Riehardi, 17 Bear. 96 ; Peek v, Derry, sapra. 
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may, in the particular case, amount to a material fact 
within the meaning of this rule {m). 


(a.) Mitrepre- 
■entation muBt 
be of Bone* 
thing in which 
there ii a confi- 
dence repoHcU. 


Mere puffing, 
Vith oppor- 
tunity to exa- 


tion. 


In the next place, the misrepresentation must (at 
least in cases of vendor and purchaser) be not only 
of something material, but of something in regard 
to which the one party places a known trust or con- 
fidence in the other; and in such cases, if there is 
no such trust or confidence, there is no fraud; for 
if the purchaser, having to judge for himself, does 
not avail himself of the knowledge, or means of know- 
ledge, open to himself and his agents, he cannot be 
heard to say that he relied on and was deceived by 
the vendor’s misrepresentations ; for in such a case 
the rule in general is caveat cmptor ; and the language 
of puffing, however gross an exaggeration or departure 
from truth, is not treated in law as amounting to a 
fraud which will avoid the contract , — Simplex com- 
mendatio non ohligat. Further, the alleged misre- 
presentation may be merely matter of opinion, and 
in regard to which either party is not assumed to 
trust the other, but to rely on his o^mi judgment ; 
in such a case, there is of course no actionable fraud, 
at least in general ; and yet in a particular case or 
under special circumstances, what at first sight appears 
to be matter of opinion merely, may, from what it 
implies or conceals, amount to an actionable fraud (w). 


(3.} The party In the next place, the party must be misled by the 
led^ tbe^mis- Diisrepresentation ; for if he knew it to be false it 
cannot have influenced his conduct, and it was his own 
dice. indiscretion and stupidity to act upon it (0) ; also, if 

the representation is merely ambiguous, the party com- 
plaining of it as a fraud must show the sense in which 


(m) Edgimgton v. Fitsmauriee^ 29 Ch. Div. 

(n) SmUk V, LawA and Property Corporation, 28 Ch. Div. 7, 

(o) JSeldon v. StoeJber, 4 De G. Jo. 458 ; K&igrave v. Hurd, 20 Ch. 
Div. 1 ; and diitinguiah EdginyUm v. FUzmaurioa, 29 Cb. Div. 459. 
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he understood it (p), and that may not always be 
of much service to him. And further, the party must 
have been misled to his prejudice or injury ; for fraud 
without loss or damage is not actionabhj in ecpiity, 
any more than at law 

In the case of misrepresentations made by tlie Fraud, conslst- 
directors of joint-stock and other companies, the com- repwBenta- 
pany is responsible for the damage to the extent of 
the ])rofits it has made thereby, and otherwise the companies, 
remedy is against the directors ])ersoually (r). Further, 
the defrauded person may in such a cast' recover, or 
(as the case may be) prove for, the amount paid by 
him to the company (.s). As rt'gards the fraudulent 
directors, they are jointly and severally liabh?, and the 
action may therefore be brought against one or more 
of them alone without’ the other or others (/). Hut 
if the director be himself innocent although his co- 
directors are fraudulent, and if ho had no re^.ason to 
suspect their fraud, is not liable, r.//., to rc'fund 
dividends received by him, and which liave been wrong- 
fully paid out of capital (tt). Also, vfda bein'. y no 
action lies against the executor of a deceasc'd fraudu- 
lent director, unless to the extent (if any) that his 
estate has profited by the fraud (?;). 


Where a person has been induced to enter into a Remedy 

^ * vrlid*6 

contract by a material misrepresentation of the otht^r 
party, the latter shall be compelled to make it good at ® 
the option of the former, if the representation be one 
which can be made good ; if not, the person deceived 


(p) Smith V. Chadwick, 20 Ch. Div, 27 ; 9 App. Ca, 187. 

Iq) Slim V. Crouch, I De G. F. & J. 518 ; Fcllowcs v. (jwydyr, I Sim. 

63 ; and 8«e Cann v. iraZaon, 39 Ch. Div, 39. 

(r)- Western Bank of Scotia^ v. Addie, L. R. i Sc. App. 145 * 

(«) AUxson's Case, L. R. 15 K9. 394. 

{t) Parker v, Lewis, L. R, 8 Cii. App. 1033. 

(tt) Jn re Derham A: Co., 25 Ch. Div. 75 ^* 

(v) Peek V. Gurney, L. R. 6 H. L. 377, 


2 M 
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shall be at liberty to avoid the contract (x) ; and the 
court will in a proper case rescind it (y). 


Defencea A person cannot avail himself of what has been 

obtained by the fraud of another, unless he is not 
only free from any participation in the fraud, but also 
■ has given some valuable consideration (2:). Otherwise, 
he who takes the property, as was said in Bridgeman 
V. Green (e), ‘‘must take it tainted and infected with 
“ the imposition of the person procuring the gift ; his 
“ partitioning and cantoning it out amongst his rela- 
“ tions and friends will hot purify the gift, and protect 
“ it against the equity of the person imposed upon. 
“ Let the hand receiving it be ever so chaste, yet, if 
“ it comes through a polluted channel, the obligation 
“ of restitution will follow it.** 



quetii ratifi- 
oation. 


I 


The defrauded party may, by his subsequent acts, 
with full knowledge of Ihe fraud, deprive himself of 
all right to relief, as well in equity as at law ; as if 
with full knowledge of the fraud ho gives a rc^leasc^ 
to the party wdio has defrauded him, or has continued 
to deal with him after he knew all the facts (h). 


( 6 .) ^SupprfSHo 

veri,— aground ' 
of relief only 

where ihe 

imder a legal 
oblivion to 
dUHdote. 


(ft.) Another class of cases for relief in equity is 
where there is an undue concealment or supprcssio veri 
i... i.u,. injury or prejudice of another. A su2)presdo veri 
is as fatal as a suggcstio fahi. It is not every conceal- 
ment, however, even of facts that are material to the 


interests of a party, which will entitle him to the in- 
terposition of a court of equity, and in this respect 
concealment differs from misrepresentation. The case 


(*) P%d$foTd V. Richard$y 17 Beav. 95 ; JRawitns v. WicUtamy 3 De 0. 
k Jo. 304, 322 ; Attorney-General v, Ray^ L. H. 9 Cli. A pp. 397. 

(y) Neuhifjgintf v. Adorn, 34 Ch. Div. 582 ; 13 App. Ca. 308. 
iz) SehoU^field v. Templery 4*De*0. k Jo. 433; Vane v. Pane, L, R. 
8 Cli. App. 383. 

{a) Wiitn. 6]^ 

(6) St, 203a; Vigert v, Pifcc, 8 Cl. k Fin. 562, 630; MitekeU v. 
' 8 4 B. D. 587. 
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must amount to the suppression of facts which one 
party, under the circumstances, is bound in conscience 
and duty to disclose to the other party, in respect of 
which he cannot be innocently silent, and which the 
other party hafe a right, not mert'ly in foro cuiiscicnticcy 
but in foro juridicoy to know (r). Usually, as between Purchase of 
vendors and purchas(‘rs of real estate, the piirchast^r is 
under no such duty to the vendor ; for, as was said by k»»own to 
Lord Thnrlow in Fox v. Mackrcfk (il), if A., knowing kuown'to''^ 
of a mine on the estate of B., of which lie knows B, 
to b(^ ignorant, should contract io purchase that eslate, 
tbo contract would be good, although B. sliould bo left 
in ignorance of the existence of the min(‘ ; for in ordt‘r 
to set aside tho transaction, it is not enough that a great 
advantage has been taken, but some obligation on th(^ 
part of A. towards B. to make the disclosure must be 
shown. 


On tho other hand, a vendor is under certain well Sale of larul 
recognised duties towards the purchaser ; if therefore 
a vendor should sell an estate knowing he had aio tith*. 
to it, or knowing that there were incumbrances on it 
of which the vendee was ignorant, the suppression of 
such a fact, affecting tho title in whole or in part, is a 
fraud which avoids the sale (#;). And an intcuiding puty of pur- 
purchaser may also place himself in such a posidon as 
to incur the dpty of making certain disclosures ; e^., ^y**’^”* 
a purchaser of property wliich is being sold under the to give the 
direction of tho court, if he lay any infonnation at all formation, 
before the court on any material point in order to pro- 
cure the sanction of the court to the sale, must lay be- 
fore it all the information he’ ]X)sse8ses that is material 
on that particular point, to enable the court to form a 
correct opinion, and he is under this duty, w^hether the 


(c) Fox V. Machrethy l L. C. 123; Turner v. Harvey ^ Jacob, 178, 

(d) 2 Bro. C, C. 420. 

(e) AmoU v. BUcoe, i Ve*. Sr. 95, 97 ; Edwardt v. M'Leay^ 2 Swanat. 
2S7 ; EUard v. LUtuviaff, 1 Ball, k B. 241. 
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court asks for the information or not, ml, because of 
his undertaking (whether voluntary or on request) to 
give the information ; but ap])arently he may in general 
abstain altogether from laying any infonnation whatever 
before the court (/ ) ; and merely because he has under- 
taken to give information as to one particular point, he 
is not thereby considered to have undertaktni to give 
^ information also on other particular points, notwith- 
standing that such oilier points may be material in pro- 
curing the sanction of the court to the sale 


Am to intrinHio 
defect in per* 
ftonal ohattelM, 
cavtai emptor ; 
unleai there 
be loino arti- 
fice or "war- 
ranty, or 
vendor was 
bound to dis- 
close. 


In many cases, especially in the case of sales of per- 
sonal chattels, the maxim caveat (.m2)ior is applied ; and 
unless there be some misrepresentation or artifice to 
disguise the thing sold, or some warranty as to its 
character or quality, or unl(‘ss thi^ vendor is under 
some obligation to mak(5 a disclosure, the vendee is 
understcxid to b(3 bound by the sale, notwithstanding 
there may bo any intrinsic defects in it known to the 
vendor, but unknown to the vendi^e, materially affect- 
ing its value, and regarding which the vendor has 
merely held his tongue, — I^am qui tacct^ 7wn videtur 
affirwarc (h). 


SUcncc tantft- But there are, on the other hand, certain cases 
direct nfilnna- where, fi’om the very nature of the transaction, the 
M^l^ional^ silence of the party — his mere concealment of a fact 
cacMonly, — imports a direct aflinnation, and is dSeined equiva- 

cacMofiii- lent to it; c.g., in cases of insurance the underwriter 

necessarily reposes a trust and confidence in the in- 
sured as to all facts and circumstances which are 
peculiarly within his (the insured’s) own knowledge, 
and which are not of a public and general nature ; and 
as the facts and circumstances affecting the risk are 

• 

(/) Boiwell V. Coal'St 23 Ch. Div. 302 ; 27 Ch. Div. 424; 11 App. 
Ca. 232. 

(jy) Boiioell v. Coaks^ Mtipr.1, 

(A) Martin v, Morjan, i Brod. A Bing. 289 ; H’oW.’fr v. Symond*j 3 
Swanti. 62, 
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pfenerally within the knowledge of the insured only, 
the underwriter emphatically places trust and confi- 
dence in him as to all such matters. And hence the 
general principle is, that in all such cases the insun'd 
is bound to communicate to the underwriter all facts 
and circumstances material to the risk within his 
knowledge ; and if they are withheld, whether the 
concealment be by design or by accident, it is e(|ually 
fatal to the contract (/) ; and as regards lift* insurances 
in particular, it will generally happen that matters 
of opinion whether the intending assured is of 

temperate habits), stated in answer to the specific 
tjuestions addressed to the intending assured, are really 
matters of fact, and material facts affecting the in- 
surance (/■). 

Inadequacy of consideration, or any other inequality inadequacy of 
in the bargain, is not to be understood as 
per sr a ground to avoid a bargain in e(|uity (/). 
courts of (Hjuity, as well as of law, act upon tlio ground 
that every person who is not, from his peculiar cir- 
cumstances or condition, under disability, is (mtitled 
to dispose of his property in such manner and upon 
such terms as he chooses. Besides, the value? of a 
thing is what it will produce, in its nature fluctuating 
and depending on a thousand different considerations. 

One man, in the disposal of his property, may sell 
it for less than another would. He may sell it under 
a pressure of circumstances which may induce him 
to part with it at a particular time. On the other 
hand, the sole inducement to a purchaser may be the 
lowness of the price ; or the purchaser may liave 

(e) Pole V. Fitzgerald^ 4 Bro. P. C. 439; J)e Cogla v. Scandrct, 2 P. 

Wins. 170 ; Proudfoot v. MmUefiore^ L. it. 2 Q. B. 511 ; Taiev. 

I ^ Q. B. D. 368. See al«o t.midon Assurance Co, v. Manuly ll Cb. 

Div. 363. 

{k) Thomson v. Weemt^ 9 App. Ca. 671, 

{1) Abbot V. SwordtTf 4 De O. A Sin. 448 ; I/arrison v. GuenU 6 De 
G. M. A a 424. 
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simply accepted the proposals of the vendor, instead 
of being the originator of the transaction, like a man 
whose design is to gaiti a fraudulent advantage over 
another (m). 


liiftdeqnacy 
may be evi> 
denoe of fraud, 
•specially an 
inadequacy 
■bookuig the 
oonsoienoe, or 
■n inadequacy 
coupled witli 
other oircum- 
stanoes of 
n. 


Still, however, there may be such unconscionable- 
ness or inadequacy in a bargain as to demonstrate per 
se some gross imposition or undue influence ; and in 
such cases courts of exjuity will interfere upon the 
ground of inadequacy alone. And where the inade- 
quacy is not of that shocking character, still if there 
are other ingredients in the case of a suspicious nature, 
the inadequacy is a strong element and evidence of 
fraud (n) ; as if proper time is not allowed to the party, 
and he acts improvidently ; if he is importunately 
jiressed ; if those in whom he places confidence make 
use of strong persuasions ; if he is not fully aware 
• of the consequences, but is suddenly drawn into ihe 
act ; if he is not permitted to consult disintxu’ested 
friends or counsel before he is called upon to act in 
circumstances of sudden emergency or unexpected right 
or acquisition: in these, and many like cases, if there 
has been gross inequality in the bargain, courts of 
ecjuity will set aside the contract at the instance of the 
party defrauded. 


Jffarr{$om r, 
Ou^t ^ — an 
appMretit in- 

•w»y. 


However, suspicious circumstances are many times 
explained away consistently with truth and fairness, 
and even an apparent gross inadequacy may not be a 
real inadoc^uacy when everything is known. Thus, 
in Ilan'iwv v. Ouesl (u), where, after the death of a 
vendor, the sale was impeached by his representatives, 
on the ground that at the time of the sale he was an 
illiterate bedridden old man of seventy-one years of 
age, and had acted without independent professional 


(ih) Sm. Man. 64. 

in) v. GutH, 6 De G, M. & G. 424. 

(0) 6 £>• G. M. & Q. 424. 
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advice, and had conveyed away the property in ques- 
tion, of the value of ;^400, for the consideration of a 
provision by way of board and lodging during his life, 
which only endured six weeks after the conveyance, it 
was held that, in the absence of any fraud, and the 
evidence showing tliat the vendor had declined to 
employ professional Jidvice for himself, such a trans- 
action was not iinpeac-hablo on the more ground of the 
a])i)arent inadequacy of consideration (;>). 

# 

Moreover, courts of equity will not ndiiwo in all Equity will 
cases, even of very gross inad(‘(|uacy, and although where partial 
attended with circumstances which might otherwise 
induce them to act, if the parties cannot bo placed in 
statu quo ; as, for instance, in cases of marriage st‘ttle- 
ments, for the court cannot unmarry the parties (7). 

Contracts afh'cted with fraud are in general voidable FrauduUnt 
only, and not void ; consequently, such a contract is Ssualiy^valid, 
valid until it is repudiated ; and the rescission or re- ayoided. 
pudiation may become impossible after the rights of 
third parties have intervened. Thus, a fraudulent con- 
tract to take shares in a company cannot be rescinded Circumitancei 

after the commencement of the winding up of the re«ciMion*iin- 
company (f). A dc facto removal of the shareholder's powiWe, 
name from the register, or even the commencement 
of an action for the removal, is, however, a sufficient 
repudiation of the fraudulent contract. 

If the fraudulent contract should in any case be But contmet 
void, then no repudiation of it is required ; but this ^ 
very rarely happens. 

(p) Abbot V. Sictmier, 4 Dt; G. & S. 448 ; Longmate v. Ledger^ 2 Giff. 

* 57 - 

(5') North V. ArueU^ 2 P. Wmg. 6I9. 

(r) Spackman v. Evan$^ L. IL 3 H. L. 171 ; Oakes v. Turqva^^ L. U. 

2 H. L. 325 ; and 8**e /n re Cape Breton Co,, 26 Ch. Div. 221 ; on 
i^p. 29 Ci». Div. 795 ; and S. C., sub nomine Cavendish-Bentinck v. 
fenn^ 12 App. Ca. 652 ; and Ladyxedl Company* s Cas', 35 Ch. Div, 40a 
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Noreicission Occasionally, contracts for shares, although fraudu- 
^!ent third lent, are not avoidable even; thus, if A. by fraud* 
partiei. induces B. to buy A.’s shares, and the company is not 
implicated in A.*s fraud, then of course the contract 
will hold good as between B. and the company, and 
B.’s remedy (if any) is against A. only, and is for a re- 
transfer of the shares and an indemnity (s) ; and the rule 
is the same, even if A. be a director of the company. 


Frauds which 
Are so by force 
of statuie 
merely. 


Companies 
Act, i86s, 
164; 


Companies 
Act, 1867, 1 
38. 




Payments out 
of capital, as 
if it were 
profit. 


There are some frauds in relation to companies 
which are frauds by force of statute merely. Thus, 
under the 164th section of the Companies Act, 1862, 
any conveyance, mortgage, &c., which in the case of an 
individual trader would be a fraudulent preference on 
his bankruptcy under the 9 2d section of the Bank- 
ruptcy Act, 1869 (now sect. 48 of the I^ankruptcy 
Act, 1883), is a fraudulent preference also on the 
winding up of a company, and may be sot aside accord- 
ingly, but of course only for the benefit of the general 
body of creditors, and not for the benefit of any one 
individual creditor (/). And under the 38th section of 
the Companies Act, 1867, the non-disclosure of con- 
tracts between the promoters of a projected company 
and the persons contracting with them, if the contracts 
are of a kind to influence the prospective shareholders, 
renders the prospectus fraudulent (?/), the promoters 
when at least they are the sole source of information, 
or are otherwise bound to disclose, being in a sort 
of fiduciary relation towards such shareholders, and 
liable for concealment as well as for misrepresenta- 
tion (r). And generally, 111 akin g payments out of 
capital, which ought to be paid (if paid at all) out of 


K«rr on Fraud, 273, 

(i) Willmoit V. London CdhUoid Co., 31 Cli. Div. 425 ; 34 Ch. Div. 
147. 

(«) New Sombf^ Phosphate Co. v. Eriangtr, 6 Ch. Div. 73 ; 3 App. 
Ca. 1 218; and dUting. Ladipeell Mining Ck)*$. Cate, 34 Ch. Div. 398. 

(r) Buckley on Companies Acts, 3d edition, p. 45$ ; Arkwright v. 
Neuktoid, 17 Ch. Div, 301 ; Lidneg dr Wigpool Co. v. Bird, 33 Ch. 
Div. 85. 
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profits only, is a fraud by the directors and other 
officials of the company, for which they are answerable 
to the shareholders (x). 


II. Cases of fraud arising chieily from the peculiar 
condition of the injured parties. 

The general theory of the law in regard to acts done 
and contracts made by parties afiecting their rights 
and interests, is that in all such cases there nnist 
a free and full consent to bind the parties. C^onseht 
is an act of reason, accompanied with deliberation, the 
mind weighing, as in a balance, the good and evil on 
each side. And therefore, it has been well remarked 
that every true consent suj^poses three things : first, 
a physical power; secondly, a moral power; and thirdly, 
a serious and free use of them (//). 


TI. OftscR of 

fraud arUiitt; 
from the 
eoDilition of 
the iiijuitiU 
parties. 

F 

C) 

s.’iry to every 
ugiecmout*. 


Gifts and legacies are often bestowed upon per- 
sons upon condition that they shall not marry without 
the consent of parents, guardians, or other confidential Rf?»»nHt marry- 
persons. In such cases, the doctrine is now firmly conaent. 
established that courts of equity will not suffer the 
manifest object of the condition to be defeated by 
the fraud, or by the dishonest, corrupt, or unreasonable 
refusal, of the party whose consent is required to the 
marriage (z). 

I. Hence it is that the contracts and other acts of i. Pemoim 

j M * y 1 Tl* * TlOfl 

persons no/i C 07 ? 22 yol(s me?2/is (not so found by inqin- 
sition, and d fortiori if so found), wherever, from the 
nature of the transaction, there is not entire good faith, void, 
or the contract or other act is not seen to be just in 
itself, or for the benefit of those persons, will bo set 


{x) The Oxford Betieft Budding Socutg, 35 Cl». l>iv. $02; i.redt 
Estate Co. v. Shepherd^ 36 Ch. Div, 787 \ In rt Faurc Electric Co.^ W. 
K. 1888, p. 216. 

(y) See Allcard t. Skinner^ 36 Cb. Div. 145. 

(z) Bashwood v. Bulkelegt 10 Vee. 245 ; Clavhe v. Parker^ 19 Ve«. 18. 
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Bat a con- 
tract with a 
lunatic in 
good faith, 
and for his 
bencdt, will 
be upheld. 


3. Drunken- 
ness,— 
amounting 
to a want of 
understand- 
ing* contracts 
how affected 
by. 


Parties left 
in general 
to their 
remedy at 
law. 




aside in a court of equity. But where a contract is 
entered into with good faith, and is for the benefit of 
such persons, such as for necessaries, courts of equity, 
as well as of law, will uphold the transaction; also, 
if a purchase is made in good faith, without any know- 
ledge of the incapacity, and no advantage has been 
taken of the party, courts of equity will not interfere 
to set aside the contract, if injustice will thereby be 
done to the other side, and the parties cannot be placed 
in stahi quo^ or in the state in which they were before 
the purchase (a). 

2. But to set aside any act or contract on account 
of drunkenness, it is not sufficient that tlje party is 
under undue excitement or lethargy from liquor. The 
excitement or lethargy must idse to that degree in 
which the party is utterly deprived for the time of the 
use of his reason and understanding ; for in such a 
case, there can in no just sense be said to be a serious 
and deliberate, consent on his part. If there be not 
that degree of excitement or of lethargy, then courts 
of equity will not interfere at all, at least upon the 
mere ground of drunkenness ; but of course there may 
have been some contrivance or management to draw the 
party into drink, or some unfair advantage taken of his 
intoxication, and in that case the court might relieve. 
In general, courts of equity, as a matter of public 
policy, do not incline, on the one hand, to lend their 
assistance to a per.son who has obtained a deed or agree- 
ment from another in a state of intoxication ; and on 
the other hand, they are equally UTiwilling to assist the 
intoxicated party (unless he was wholly incapacitated 
as aforesaid) to get rid of his agreement or deed merely 
on the ground of his intoxication at the time ; but 
tliey leave the parties to their ordinary remedies at 


in) Manbjf v. Jkteickt^ 3 K. & J. 342 ; aud see McUmi v. Camroux^ 2 
£xcb. 4S7 ; ou App. 4 Exch. 17. 
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law, unless there has been some contrivance or some 
imposition practised 

3. Closely allied to the foregoing are cases where as- imWiie 
person, although not positively 7 ion compos or insane, IThere there 
is yet of such great weakness of mind as to be unable 
to guard himself against imposition, or to resist im- 
portunity or undue influence. In such cases, if the 
circumstances justify the conclusion that the party has 
been imposed on or circumvented, the transaction will 
be held void in equity ; and the burden of proof is on 
the other party, to show that no unfair advantage was 
taken of Ids weakness, and that a fair price was given 
to him (c). And tlie like rules are {ipplicablo as Undue in- 
regards wills obtained by the exercise of unduo in- 
lluenco over tlie testator or testatrix ; for wills are in 
this respect upon the like footing with contracts, being 
an alienation of the property of the deceased, and 
usually to persons other than those who w^ould (in tlie 
absence of such alienation) be entitled at law to the 
property. But in order to establish undue influence 
sufHci’ent to invalidate a will, it must be shown tliat 
the volition of tlie testator was repressed, so as that 
he did what he did not desire to do ; and the mere 
fact that in making his will, the testator was influenced 
by, c.f/., immoral (d) or religious (e) considerations, does 
not amount to such undue influence, so long as the 
dispositions contained in the will express the wishes 
of the testator. 


4. Cases of an analogous nature may be easily put, 
where the party is subjected for the time to undue mid«nitanding 
influence, although in other respects and at other times influence, 
he is of competent understanding; as where he does 


(/>) Clarkson v. 4 Gr. 244. 

(<r) Lofifftnate v. 2 Giff. 164- 

(cf) Wtoffrope v. Wingrove, ll I*, ll. 81. 
{e) Allcard v. Skinner^ 36 Cii. Div. 145- 
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an act or makes a contract when he is under duress, 
or under the influence of extreme terror, or of threats, 
or of apprehensions short of duress. For in cases of 
this sort he has no free will, but stands in vinculis. 
And the constant rule in equity is, that where a party 
is not a free agent, and is not equal to protecting him- 
self, the court will protect him (/). Circumstances 
also of extreme necessity and distress of the party, 
although not accompanied by any direct restraint or 
duress, may in like manner justify the court in setting 
aside a contract by him, on account of some oppres- 
sion, or fraudulent advantage, or imposition attendant 
upon it {g), 

5. The acts and contracts of infants (not being for 
necessaries) are not, as a general rule, binding upon 
them, because the presumption of law is that they 
have not sufficient reason or discernment of under- 
standing to bind themselves. There are indeed certain 
cases in which- infants are permitted by law to bind 
themselves by their acts and contracts ; for not to 
mention contracts for necessaries suitable to their 
degree and quality, which arc, of course, binding upon 
them wlien they are not otherwise supplied with 
necessaries (/t), they are also bound by a contract of 
hiring and service for wages, or by some act which 
the law requires them to do. But generally infants 
are favoured by the law, as well as by equity, in all 
things which are for their benefit, and are saved from 
being prejudiced by anything which is to their dis- 
advantage, But this rule is designed as a shield for 
their own protection, and not as a means to per[^ta*ate 


(/) Evans v. i C<»x, 34°; Hawes v. IFyoW, 3 Bro. C. C. 

158 ; Ai^Oann v. Dempsey, 6 Gr. 192. 

{g) St. 239 ; Oould v. Okeden, 4 Bro. P. C. 198 ; Partner v. PormeTf 
I H. L. Ch«. 724 ; M^nfse v. Jiossbarougk, 6 H. L, Cos. 2, 49 ; James v. 
Kerr, 40 Cb, Div. 449. 

(A) Johndone v. Marks, 19 Q. B. D. 509, followinaj Barnes v. Toye, 
13 Q. B, D. 410, uud diaMpproviug Ryder v. Womhtcdl^ L. U. 3 Exob. 90. 
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a fraud or injustice on others; at least not where 
courts of equity have authority to reach it in cases 
of meditated fraud (t). Also, an infant may make a oifu by in- 
valid gift of his property when he is fully capable of 
managing his own affairs, and there is no influence 
brought to bear upon him in making the gift (/.) ; 
secuSy where there is undue inllueiice (/). 

There used to be an important difference between Distinction 
the acts and contracts of infants on the one hand, and lunatics and 
those of lunatics, idiots, &c., on the other. The act or regards their 
contract of a lunatic or idiot is ah in itio void, and can contracts, 
never bo validated in any mode: But in regard to the 
acts and contracts of infants, some are wliolly void, 
others used to be merely voidable. Where they are 
utterly void, they are from the beginning mere nulliti(‘s, 
and incapable of operation. But where they were 
voidable, it used to be in the election of the infant to 
avoid or to confirm them when ho arrived at full age, 
his confirmation being in writing. In general, where 
a contract (not being his own personal contract) may 
be for the benefit of an infant, he may elect either to 
confirm or to avoid it, as well at law as in equity. 

Where such a contract can never bo for his benefit, 
it is utterly void ; and under the Infants Belief Act, 

1874 (m), money-lending and money-raising con- 
tracts, and all other personal contracts of the infant 
(not being for necessaries) are made utterly void, and 
not confirmable by the infant upon his attaining his 
full age. 


6. In regard to femes covert^ the case used to be still 
stronger ; for, generally speaking, at law they had no general 


coven 

a 


(t) Lcmpticrc v. Lange^ 12 Cb. Div. 675. 

(A) Taglor v. Johnston, 19 Ch. Div. 603. 

{1) HoHijn V. HohLyn, 41 Cb. D v. 200. 

(m) 37 k 38 Viet, c. 62. Se® Coxhead v. MuUi$, 3 C. P. Div. 439, 
diatioguiabed in NoriheoU v. Doughty, 4 C. P. Div. 385. 
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SS« 


eitv to contract 
at law, but 
may do to ai 
to their topa- 
rata eitate in 
equity, and as 
to their statu- 
tory separate 
estate both 
at law and 
in equity. 


capacity to do any acts or to enter into any contracts, 
and such acts and contracts were treated as mere 
nullities. Courts of equity, however, broke in upon 
this doctrine, and in many respects treated the wife 
as capable of disposing of her own separate property, 
and of doing other acts, as if slie were a fane sole. In 
cases of this latter sort, the same principles used to 
apply to the acts and contracts of a married woman 
as would apply to her as a fejne sole, unless the cir- 
cumstances gave rise to a presumption of fraud, im- 
position, unconscionable advantage, or undue influence. 
And now, under the Married Woman’s Property Act, 
1870, and the Married Woman’s Property Act, 1882, 
a married woman may maintain an action in her own 
name for the recovery, and lias the same remedies, 
civil as well as criminal, for the protection of property 
declared by the Act to be her separate property, as 
though she were a fane sole (??) ; and, so far as regards 
her separate property, she is made fully capable of 
entering into contracts of every kind (o ) ; and even 
the restraint on anticipation will no longer shelter her 
separate estate from liability for a fraudulent breach 
of trust to which she has been a party (/>). 


(^) 33 & 34 Viet c. 93, a. 1 1 ; and 45 & 46 Viet. c. 75, 12. 

(o) 45 & 46 Viet c. 75, 8. 1. 
ip ) 5 ^ & 52 Viet 0. 59, a. 6. 
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CIIArTER IV. 

CONSTRUCTIVE FRAUD. 

By constructive frauds are meant sucli acts or con- 
tracts as, altlionirli not originating in any actual design 
or contrivance to perpetrate a positive fraud or injury 
upon other persons, are yet, liy their tendency to deceiv(», 
or mislead other persons, or to violate ])riva.to or pnhlic 
confidence, or to impair or injure public inten*sts, 
deemed equally reprehensible with positive fraud, and 
therefore are prohibited by law, as being acts and con- 
tracts done 7)ialo animo. 

The cases under this licad mav be divided into 

•/ 

three classes : — 

I. Cases of constructive frauds, so called because 

they are contrary to some (jencral jtye/hy/ oi\ io 

the policy of the law, 

II. Constructive frauds, which arise from the abuse 
of some peculiar, confidential or fiduciary, relation be- 
tween the parties, 

III. Constructive frauds, which unconscientiously 
compromit, or injuriously affect, or operate substan- 
tially as frauds upon, the private rights, interests, 
duties, or intentions of the parties themselves, or of 
third persons. 

I. Cases of constructive frauds, so called because they 


Constructive 

fraud. 


Three olaKRes 
of conitructive 
frauiU. 


t 
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I. CJonitmc- are contrary to some general public policy, or to some 

tir« fraud! ai ^ ^ ^ i 

contrary to 
policy of the 
aw. 

X.) Marriojje Marriam^ brokage contracts, by which a person 
hrokagecon* ^ 

tract!. engages to give another some reward or remuneration 

if he will negotiate a marriage for him, are utterly 

void (a) and incapable of confirmation (b) ; and money 

paid ])ursuant to such contracts may be recovered back 

in equity (c). 


fixed artificial policy of the law. 


\2.) Reward 
to parent or 
guardian to 
content to 
marriage of 
child. 


On the same principle, every contract by which a 
parent or guardian obtains any remuneration for pro- 
moting or consenting to the marriage of his child or 
ward is void (d). 


(3.) Secret 'Plio same prHicn)le pervades that class of cases 

HgreementR in * ^ ^ i 

fraud of mar- wniero persons, upon a treaty ot marriage, by any con- 

ccalinciit or misrepresentation, mislead other parties 
or do acts which are by other secret agreements re- 
duced to mere forms, or become inoperative. Thus, 
where a man, on the treaty for the marriage of his 
sister, let her have money privately, in order that her 
portion might appear as large as was insisted on by 
the intended husband, and she gave a bond to her 
brother for the repayment of it, the bond \vas decreed 
to be delivered up (r). 


(4.) Reward! The sanio rules are ap])lied to cases where bonds 
fuflMuoing UTO given, or other agreements made, as a reward for 
in using influence and power over another person to 
induce him to make a will in favour of the obligor, 
and for his benefit; for all such contracts tend to 


(o) Mail V, Ptitter, Show. T. C. 76. 

(6) CWf V. Qihaoi^ l Yen. Sr. 503 ; JtohertB v, 3 P. AVma. 74. 

(c) Smith r. Prunninr^, 2 Vc*rn. 392. 

(ef) Kent ▼, Alien, 2 Wrii. 588. 

(e) Oale v. LMo, 1 V»*rn. 475 ; Palmer v. Neave, II Ves. 165 ; Jted- 
man v. Redman, 1 V«irw. 348 ; yteiUe v. Wilkinton, 1 Bro. C. C. 543 ; 
Jn re Great Berlin 26 Cb. Div. 616. 
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deceive and injure others, and encourage artifices and 
improper attempts to control the exercise of their free 
judgment (/), 

Contracts in general restraint of marriage are void, (s ) Contract! 
as being against public policy and the due economy and roatraint o£ * 
morality of domestic life ; and so, if a condition is 
not in restraint of marriage generally, but still the 
prohibition is of so rigid a nature, or so tied up to 
peculiar circumtonces, that the party upon whom it 
is to operate is unreasonably restrained in the choice 
of marriage, it will fall under the like consideration. 

Thus, where a legacy was given to a daughter, on 
condition that she should not marry a man who was 
not seised of an estate in fee-simple of the clear yearly 
value of ;^Soo, it was held to be a void condition, as 
leading to a probable prohibition of marriage ((j). 

Contracts in general restraint of trade are also void, Contracts 
as tending to promote monopolies, and to discourage restraint of 
industry, enterprise, and just competition. Jlut the 
same reasoning does not apply to a limited I’estraint 
of trade, c.g., not to carry on trade at a particular place 
or with particular persons, or for a limited reasonable 
time ; and a person may lawfully sell a secret in his 
trade or business, and restrain himself from using that 
secret (//). The court will also (where it can) sever, at 
least in a severable contract, what is reasonable from 
what is unreasonable in the restraint {i). 

In like manner, agreements which are founded upon (7 ) Agrea- 

... r. T n \ 1 inenUfouiidod 

Violations of public trust or confidence, or of the rules on violation 
adopted by courts in furtherance of the administration 


(/) DebenJiam v. Or, i Ves, 276. 

{y) Keily v. Monek, 3 Ridp;. P. C. 205 ; ScoU v. Tyler, 2 L. C. 1 15. 
{h) St. 292 ; Bryton v. XihiUhead, i Sira, k Stu. 74 ; BeniceU v* 
Inn$, 24 Bf^av. 307 ; Harnu v. PartoUf 32 Beav. 328. 

(t) Baker v. Jledyeeoek, 39 Cb. Div. 520^ and case* thero cited. 

2 N 
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At bn^ng of public justice, are held void. Thus, contracts for 
the buying, selling, or procuring of public offices (i), 
agreements founded on the suppression of criminal 
prosecutions (Z), contracts which have a tendency to 
encourage champerty (m), and generally all agreements 
founded upon corrupt considerations or moral turpi- 
tude, whether they stand prohibited by statute or not, 
are treated as frauds upon public policy or public law. 
And of course any agreements which tend to affect 
the administration of justice,” besides being fraudulent, 
are also illegal (n). 


(8.) Frauds in 
ralatloii to ilia 
transfer of 
ahites in 
joint-stook 
oompanies. 


By the Companies Act, 1862, s. 22, shares in joint- 
stock companies are made freely transferable, the mode 
of transfer being that prescribed by the regulations of 
the company. But a transfer that is subject to some 
reservation in favour of the transferor is no transfer, so 
as to get rid of the liability for calls ; such a pretended 
transfer is, in fact, fraudulent (0). Also, when the 
directors have (as they usually have) a right of reject- 
ing proposed transferees, any concealment or mis- 
representation materially affecting the worth of the 
proposed transferee would be an actual fraud, and not 
constructive merely, and would render the transfer 
invalid (i.c., voidable) even although accepted but 
it is otherwise when the directors have no power of 
rejection {q). 


imttM and 
que 


And again, as between trustees and cestui que true- 
tent, the trustee whose name is on the register is liable, 


{k) ClitBterfield v. i Atk. 352 ; Hartwdt v. Hartvs^ 4 Ves. 

811. 

(f) Johnson y. Ogilby, 3 P. Wins. 277, 

(m) PoweU V. Snowirr, 2 Atk. 224 ; Jteyndl v. Spryt, 1 De Q, M. k G. 
660; and distinguish Kennedy v. LyeU, 15 Q. B. D. 491. 

(n) Lound v. Orimicade, 39 Ch. Div. 605, and the oases there cited. 

(o) iPe Pa*t *9 Case, 4 De Qez. k Jo. 544 ; Hyam*$ CWe, i De F. A 

J. 75. 

(|}) Pxjpafii ATfnftYet, L. H. 5 ^PP* 95* 

JSMfie'e 39 L. J. Cb. 391. 
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and not the cestui que trusty but the trustee (where the 
investment is proper) has the usual right of indem- 
nity (r) ; but where the shares are placed in the name 
of the trustee only colourably, and for the purpose of 
merely evading the legal liability, the cestui que trust 
would be liable (.s). 


In general, where parties are concerned in illegal 
agreements, whether they are mala prohihita or mala 
in scy courts of equity, following the rule of law as to 
participators in a common fraud, will not interpose to 
grant any relief, acting upon the well-known maxim, 
In pari delicto ^ potior est conditio possidentis (t). But 
in cases where the agreement is repudiated on account 
of its being against public policy, the circumstance 
that the relief is asked by a party who is particeps 
fraudiSy is not in equity material. The reason is, that 
the public interest requires that relief should be given, 
and it is given to the public through the party {u)y and 
not to the party, excepting as an indirect consequence 
occasionally. 


Neither party 
to an illegal 
agreement ii 
aided, aa a 
general rule. 


Except where 
agreement ie 
contrary to 
public policy. 


II. Constructive frauds which arise from the abuse n. Conetmo- 
of some peculiar confidential or fiduciary relation be- aneing from 
tween the parties. 


In this class of cases there is often to be found .some The principle 
intermixture of deceit, imposition, over-reaching, un- 
conscionable advantage, or other mark of direct fraud. 

But the principle on which courts of equity act in 
regard thereto stands independent of any such ingre- 
dient, and upon a motive of general public policy. Tlie 


(r) City of Gla$gow Bank Cnee#, 4 App. Ch. 547-581. 

(s) Cox^B CoBCy 4 De Gex. Jo. A Sm. 53 ; CoBtdLan v. Ilobiony L. R. 
10 £q. 47. 

(<)■ JiowBon ▼. Haneocky 8 T. R. 575 » Oihome ▼. WUliaiMy 18 Vee. 
379* 

in) Bt. John V. St. JohUy 1 1 Vee. 535 ; Rdberii v. Beleriit 3 P. Wma, 
66 ; Smith v. Bromleyy Dougl. B. 696; JUder v. Kiddety 10 Vet. 36a 
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general principle wliich governs in all cases of tliis 
eort is, that if confidence is reposed, and that confi- 
dence is abused, courts of equity will grant relief. 


(i.) Gifts from 
child to parent 
void if not in 
perfect good 
fttitb. 


Gift by child 
shortly ftfter 
minority. 


Bv father 
when infirm 
in mind and 


In the first place, as to the relation of parent and 
child, all contracts and conveyances whereby benefits 
are secured by children to their parents, or to per- 
sons who stand in loco parentis^ are the objects of the 
court’s jealousy, and if they are not entered into with 
scrupulous good faith, and are not reasonable under 
the circumstances, they will be set aside, unless third 
parties have acquired an interest under them (y). And 
where a child, shortly after attaining his or her 
majority, makes over property to his or her father 
without consideration, or for an inadequate considera- 
tion, equity will require the father to show that the 
child was really a free agent, and had adequate and 
independent advice (.r). And conversely in a recent 
Canadian case, a deed of gift, executed by a father 
infirm in mind and body in favour of one of his sons, 
was ordered to be given up and cancelled 


(a.) Guardian 
and irard 
cannot deal 
with each 
other during 
the continu- 
ance of the 
relation. 

Gift by ward 
lOon aster tiie 
termination of 
guardianship, 
^ewed with 
•uspioion. 


In the next place, as to the relation of guardian 
and ward. During the existence of guardianship, the 
relative situation of the parties imposes a general in- 
ability to deal with each other. But courts of equity 
proceed yet further in cases of this sort. They will 
not permit transactions between guardians and wards 
to stand, even when they have occurred after the 
minority has ceased, and the relation becomes thereby 
actually ended, if the intermediate period be short (5;), 


(v) Wright V. Vandrrplaul', 2 K. k J. l ; 8 Do G. M. k G. 133 ; 
Baker v. 7 I>e G, M. k G. 597 ; Kempson v. Aehbee, L. R. 

10 Ch. App. 15. 

(of) Savery v. King^ 5 H. L. Cas. 627 ; Dariet v. Davies^ 4 Giff. 417 ; 
ffanftah v. ifodgeon, 30 Boav. 19 ; Bairirigge v. 18 Cii. Div. 

188. 

(y) Mtt 4 on V. Seney, 1 1 Grant, S. C. Chanc* 447. 

(fj Pierce t. H^artn^, i P. Wms. 121. 
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S^t 


tinleBS the circumstances demonstrate the fullest delibe- 
ration on the part of the ward, and the most abundant 
good faith on the part of the guardian (a). 

Where, however, the influence as well as the legal o if t upheld 
authority of tlie guardian over the ward have completely once and 
ceased, and the ward has been put in possession of his 
property after a full and fair settlement of accounts, 
equity will not interfere to set aside a reasonable gift 
to the guardian 

The same principles are applied to persons standing (3.) 
in the situation of quasi guardians, or confidential Mediealad- 
advisers, as medical advisers (r), or ministers of re- of 

ligion (f?), and to every case where influence is religion, 
acquired and abused, where confidence is reposed and 
betrayed (e). But it may be stated generally, that in 
all the foregoing cases, if the donor (after the confi- 
dential relation has ceased) intentionally elects to 
“ abide by the gift,” that would be a sufficient confir- 
mation of the gift; and at all events, after such a 
confirmation, tlio legal personal representatives of the 
donor cannot after his death set it aside (/), 

In the next place, as to the relation between (4 ) Solicitor 
solicitor and client. In Toinson v. Judge (^), A., who 
was proved to have entertained feelings of peculiar 
personal regard for B., his solicitor, conveyed to him 
certain real estate by a deed purporting to bo a 
purchase-deed ; the consideration was expressed to be 

{as Hatch V. Hatchj 9 Ves. 297 ; Wright v. Vanderplanlc, 2 K. A J. 

I ; 8 De G. M. & G. 133. 

(6) Hylton v. Hylton^ 2 Ves. Sr. 549 ; Hatch v. llateh^ 9 Ve«. 297* 

(c) Dent V. Bennett^ 4 My. A Cr. 269. 

(d) NoUidge v. Prince, 2 Giff. 246. 

(«) Smith V. Koy, 7 H. L. Cas. 75 1 ; Lyonv, Home, L. K. 6 Kq. 655. 

(/) Mitchell V. Homfray, 8 Q. B. D. 537 ; and see Tyars v. Aleopt 
W. N., 1888. p. 190- . ^ « 

{g) 3 Drew. 306. See also Morgan v. Minett, 6 Ch. Div. 638 ; 

Clarke ▼. Oirdviod, 7 Ch. Dir. 9 ; and Lvddy’e Tnutee v. Peard, 33 
Ch. Div. 50a 





THK CSONCUBECNT JtTBISUICTION. 


from 

oli^ to aoli- 

tMindiiiir 

tbikt roUtioiT 
oft&not ftond. 

,if 

feet bonafideti 
if good. 


100, the value of the real estate being upwards of 
1 200. B. produced evidence to show that no money 
passed ; that the transaction was never intended to 
be a purchase, but a gift for his services and from 
affection. It was held that the rule is absolute, that 
a solicitor cannot sustain a gift from his client made 
pending the relation of solicitor and client, and the 
deed was set aside. Kindersley, V.O., said: “Now 
** as to the cases of purchases hy solicitors from their 
** clients^ there is no rule of this court to the effect 
“that a solicitor cannot make such' a purchase. A 
“ solicitor can purchase his client’s property even while 
“the relation subsists; but the rule of the court is 
“that such purchases are to be viewed with great 
“jealousy, and the onus lies on the solicitor to show 
“ that the transaction was perfectly fair, that the client 
“knew what he was doing, and in particular that a 
“ fair price was given, and of course that no kind of 
“ advantage was taken by the solicitor. If the solicitor 
“ shows that the transaction was fair and clear, there 
“ is no difference between a purchase by him and a 
“ stranger. Is the rule with regard to gifts precisely 
“ the same, or is it more stringent ? Less stringent it 
“ cannot be. There is this obvious distinction between 
“ a gift and a purchase. In the case of a purchase, 
“ the parties are at arm’s length, and each party 
" requires from the other the full value of that which 
“ he gives in return. In the case of a gift, the matter 
“ is totally different, and it appears to me that there 
“ is a far stricter rule established in this court with 
“ regard to gifts than with regard to purchases ; and 
** that the rule of this court makes such transactions, 
“that is, of a gift from a client to his solicitor, 
“ absolutely void ” (h). 


{h) HUman ▼. i8 Jur. 843 ; WdU$ v, Middleton, i Cox. 112; 

BaUk ▼. UaUk, 9 Yes. 29a ; ^^eneer v. Topham, 22 Beav. 573 ; Qredey 
T. Mwdey, 4 Do O. & Jo. 78; Xetoii v, ‘IfiUman, 3 U. L. 630. 
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It is on established rule, therefore, that a solicitor Solicitor mmi 

shall not in any way whatever, in respect of any trans- 

actions in the relations between him and his client, 

, ’ proiOMioiua 

make any gain to himself at the expense of his- client, remuucr^tioiu 
beyond the amount of his just and fair professional 
remuneration (i). 

An agreement between a solicitor and his client, that Agreement to 
a gross sum shall be paid for costs for business already 
done, is valid, provided the agreement be in writing (Jc), 

But in this case it behoves the solicitor to use great 
caution, and to preserve sufficient evidence that it was 
a fair transaction, and that his client was not under 
the influence of the pressure arising from the relation 
of solicitor and client (/), — a pressure characterised 
by Lord Thurlow (m) as the crushing influence of 
“ the power of an attorney who has the affairs of a 
man in his hand/* An agreement by a solicitor to 
receive a fixed sum for costs for future business was And for future 
formerly invalid, and would Lave been set aside even 33 a 34 
after payment under the agreement (n)i but under 
33 & 34 Viet. c. 28, s. 4 (as regards contentious c. 44. 
business), and also under 44 & 45 Viet. c. 44, s, 8 
(as regards non-contentious business), a solicitor may 
now contract with his client as to his remuneration for 
future services, but every such contract is subject to 
taxation as a bill of costs, and may (if improper) be 
set aside (u). 

In the next place, with regard to the relation of( 5 d^»t«« 
trustee and cestui que trusty it may be laid down as a qae 

general rule, that a trustee is bound not to do any- 

— «elf In ft poil* 

{i) Tyrrell v. Bank of London^ 10 H. L. Cas. 26 ; O'Brien v. Levtu, 

4 Giff. 221 ; M*Cann ▼. Demp»eyt l Gr. 192 ; Tyart v, Altop^ supra. 

{k) In re Ruudl, 30 Ch. Div. 1 14. 

(f) Morgan v. JJigginiy l Giff. 277. 

(m) Wedtt V. MidMeU»% 1 Cox. 125. 

(n) Jn re Neteman^ 30 Beav. 196. 

(0) Be Attomeyt Act, 1870, i Ch. Div. 573 ; and dUting. Ward v. 

Eyre, 15 Ch. Div. 130. 
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tioA iaooa- 
ftiitetit with 
the interesti 
of the tnut. 
PurohaM by 
tnietee from 
gue 

irmt cannot 
be ttj^eld. 


JSacept on a 
clear and dis* 
tinot and fair 
eontniot that 
the ceifiii que 
ftwef intended 
the truatee to 
purohnae. 


thing which can place him in a position inconsistent 
with the interests of the trust, or which has a tendency 
to interfere with his duty in discharging it. It is a 
consequence of this rule that a purchase by a trustee 
from his cestui (pie trusty even although he may have 
given an adequate price and gained no advantage, shall 
be set aside at the option of the cestui que trust ; and, 
as observed by Lord Eldon (jp), “It is founded upon 
‘‘ this, that though you may see in a particular case that 
the trustee has not made advantage, it is utterly im- 
‘‘ possible to examine, upon satisfactory evidence in the 
“ power of the court (by which I mean in the power of 
“ the parties), in ninety-nine cases out of a hundred, 
whether he has made advantage or not. Suppose a 
trustee holds an estate, and by the knowledge acquired 
“ in that character discovers a valuable coal-mine under 
“ it, and, locking that up in his own breast, enters into 
‘‘ a contract to buy it with the cestui que tnist ; if he 
“ chooses to deny it, Jiow can the court try that against 
that denial ? The probability is, that a trustee who 
“ has once conceived such a purpose will never dis- 
‘‘ close it, and the cestui que trust will bo effectually 
“ defrauded ” (2). 

It has been decided, however, that “ a trustee may 
“ buy from the cestui que trust, provided there is a clear 
“ and distinct contract, ascertained to be such after a 
‘‘ jealous and scrupulous examination of all the circum- 
“ stances, that -the ccsUii que tnist intended the trustee 
“ should buy, and there is no fraud, no concealment, no 
‘‘ advantage taken by the trustee of information acquired 
** by him in the character of trustee ” (r). And, in fact,* 
the rule as expressed by Lord Eldon in the words 
quoted above, would at the present day hold good (if 

(p) Ex parte Laeey, 6 Veg, 627, 

(o) UamiUon v. WViyAf, 9 C. & P. in, 123-125 ; Ingh v. Eieharde, 
28 Beav. 361 *; Mandatl v. ErringUm, 10 Ve*. 423 ; Campbell v. Walker, 
5 Vet. 681 ; 13 Vet. 6oi. 

(r) CoUt V. Trecothiek, 9 Vet, 234 ; DenUm ▼. i>9»iior, 23 Betv. 285. 
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at all) in the case only of a trustee for mh purchas- 
ing from his ceshd qxie trust without the leave of the 
court to bid. 


But although it is a general rule that a trustee can- Tru»Ue 
not except in exceptional cases purchase from himself, 
as it has been said, there is no objection to his pur- 
chasing from his cestui que trusty who is sui juris^ and discharged 
who has discharged him from the obligation which 
attached upon him as a trustee ; but even such a trans- 
action will be watched by the court “ with infinite 
"jealousy *’ (s). 


A trustee is never permitted to jmrtako of the Oift to trustee 
bounty of his cestui que trust, except under circum- prin*- 

stances which would make the same valid, if it were 
a case of guardianship. The relation must have in diau and ward, 
fact ceased, and it must be proved that the influence 
arising from that relation has also ceased. 


In the next place, as to the relation of principal and 
agent, the same principles are generally applicable. 
Agents are not permitted to become secret vendors or 
purchasers of property which they are authorised to 
buy or sell for their principals (t), or indeed to deal 
validly with their principals in any case arxept where 
there is the most entire good faiths and full disclosure oj 
all facts and circumsta7ices, and an absence of all undue 
influence, advantage, or imposition {u). And if an 
agent employed to make a purchase purchase for him- 
self, he will be held a trustee for his principal (v). 
Nor will an agent employed to purchase be permitted, 


(6.) Principal 
and agent. 


Entire good 
faith and cotn« 
plcte 


hotween prin- 
cipal and 
Agent. 

Agent cannot 
make any 
Mcctct profit 
out of nia 
agency. 


(«) Ex parU Lacey, 6 Vea. 626 ; Fox v. Machretk, 1 L. 0 . 123. 

(t) Lwether v. Lowther, 13 Ves. 103 ; Charter v. Trevelyan, il C. A 
F. 714 ; Waltham v. Stainion, 1 De G. J. k S. 678. 

(u) St. 315 ; Dally v, Wonham, 33 Beav, 154; De Buttehe v. Alt, 8 
Ch. Div. 286. 

(r) Leet v. NuttaU, 1 Rust. A My. 53 ; Taylor r. Salman, 4 My. k Cr. 

134- 
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unless by tbe plain and express consent of his prin- 
cipal, to make any profit out of the transaction (x). 

And the principles which apply to trustees, agents, 
ciw7pettonf. and others, apply with almost equal force to other 
SSliSilScc?' persons standing in confidential or fiduciary situa- 
tions, as to counsel, agents, assignees and solicitors of a 
bankrupt’s estate, auctioneers (y), and creditors who 
have been consulted as to the sale, and also to physi- 
, cians (z), and others being shown to have occupied 

such situations. 


(8.) Debtor, 
crMitor, aod 
ittretiee. 


Entire good faith is required between debtor and 
creditor and sureties. And if a creditor does any act 
affecting the surety, or if he omits to do any act 
which he is required to do by the surety, and is bound 
to do, and that act or omission proves injurious to the 
surety ; or if the creditor enters into any stipulations 
with the debtor unknown to the surety, and incon- 
sistent with the terras of the original contract, the 
surety may set up such act, omission, or contract as 
a defence in any suit brought against him at law or 
in equity by the creditor (a). 


ni* Oonitruo- 
tiv# frftudi, M 
being unoon- 
Mientiout or 
injurioua to 
the right! of 
thbrd partiea. 


III. Constructive frauds which unconscientiously 
compromit or injuriously affect or operate substantially 
as frauds upon the private rights, interests, or duties 
of the parties themselves, or of third persons. 


To this class may be referred many of those cases 


(x) East India Co, v. IlencJiman, l Vt*H. Jr. 289; Ecntlty v. Craven^ 

^18 75 ; Ti/rrell v. Bank of Zondtm, lO H. L. Cas. 26; Beck v. 

Kontorovn^ 3 K, & J. 230 ; The Imperial Mercantile Credit Atsoeia^ 
turn T. CdUmun^ L. R. 6 il. li. 1S9 ; Boston D:ep Sea v. Ansdl, 39 Ch. 
Div. 339. 

(y) Crowtker ▼. Elffood^ 34 Ch. Div. 698. 

(*) PocUy V. Quiltevy 2 Q. & Jo. 327 ; Carter v. Palnur^ 8 C. & 
Fin, 657 ; £x IlUymant 8 Jur. 156 ; Kerr v, Bainj 1 1 Gr. 423 ; 
M*Ph€rBon v. Wait^ 3 App. Ca. 254 ; Mitekell v, Ilomfray, 8 Q. B. IX 
587. 

(a) Sm. Man, 84* 
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arising under the Statute of Frauds, which requires 
certain contracts to be in writing to give them validity. 
In the construction of that statute, a general principle 
has been adopted, that as the statute is designed as a 
protection against fraud, it shall never be allowed to 
be set up as a protection and support of fraud. Hence, 
in a variety of cases, where, from fraud, a contract 


(i.) If oontTMt 
not put into 
writinc 
throoi^\ fntnd 
of a party, ht 
cannot set up 
Statute of 
Frauds as a 
defence. 


of this sort has not been reduced into writing, but 
has been suffered to rest in confidence or in parol 
communications between the parties, courts of equity 
will enforce it against the party guilty of a breach of 
confidence, who attempts to shelter himself behind the 
provisions of the statute (h). 


Common sailors being reputed so extremely gene- Common 
rous, improvident, and credulous, and therefore liable to 
be imposed upon, equity views their contracts respect- 
ing wages and prize-money with great jealousy ; and 
generally grants them relief whenever any inequality 
appears in the bargain, or an undue advantage has been 
taken (c), and this quite apart from the provisions in 
their favour contained in the Merchant Shipping Acts. 


Bargains with heirs, reversioners, and expectants, (3 ) Bargaim 
during the life of their parents or ancestors, will be expeotanu, 
relieved against, unless tlie purchaser can show that a 
fair price was paid ; for fraud in this class of cases is 
usually, though not always, presumed from inadequacy 
of price (d). And this rule is founded on good sense. 

The very fact of the exi^ectant coming into the market 
to sell his expectancy shows that he is not in a posi- 
tion to make his own terms, and that he is more or 
less in the power of the purchaser. In all such cases, * 


(6) Montaeute v. Maxwell^ i P. Wnii*. 619; Att-Gen. v. BtlvtU, 1 
You. k Coll. £xcb. Ca. 583 ; JJuuy v. Home Payne^ 4 App. Ca. 31 1. 
(c) Dow V. Wkddofit 2 Ve«. Sr. 516. 

{d) Peacock v. Evans^ l6 Vea. 512 ; Jlindtsman v, Emithf 3 Riimi. 
433 • Aylet/ord v. MorriSf L. E, 8 Cli. App. 484 ; In re Slater' i Truidi^ 
II Cli. biv, 227 ; Fry v. Lane^ WJiiUei v. Buck, 40 Ch. Div. 312. 
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therefore, actual distress need not be proved ; a court 
of equity presumes that there is distress, and that is 
equivalent to saying that the party has not that full 
power of deliberate consent which is essential to a 
valid contract. The onus, therefore, lies upon the per- 
son dealing with the reversioner or expectant to show 
And generally that the transaction is reasonable and hond fide. And 
]iavin^oiny*nn this rule, according to which a court of equity grants 
^^ro^r^ on from unconscionable bargains entered into with 
expectant heirs and reversioners for the loan of money, 
applies also generally to cases of money being lent 
on unconscionable terms (not fully understood by the 
borrower, and known by the lender not to be fully 
understood by the borrower), e.g.^ to a young man, 
being a minor at the time of his first, transaction with 
the lender, and being the son of a father possessing 
large property, the son having no property of his own, 
and no expectation of any, except such general expec- 
tation as is founded on his own and his father’s posi- 
tion in life, when the money is lent without any 
thought on the lender’s part of being repaid by the 
borrower, but simply or mainly on the credit of such 
general expectations, and in the hope of obtaining the 
money from the father to avoid the son’s exposure (e). 


Juriidictioii TJi0 I'urisdiction of courts of equity in these cases 
vnuier 31 « 33 , ** 1 

Viet c, 4. 18 not affected by the 31 & 32 Viet. c. 4, commonly 

called Lord Selboriie’s Act, wliich enacts that no pur- 
chase made bond fide of a reversionary interest shall be 
set aside merely oji the gronnd of under value (/). 


Knowledge of 
INsnon tiaud- , 
Ing in loco 
partntii does 
not per M ^ 
mnke snob 
transACtions 
valid. 


It would seem that the fact that the father or other 
person standing in loco jKirentis was aware of or took 
part in the transaction does not necessarily make that 
valid which would otherwise be void. It will at the 


(«) Ncvill V, Snelling, 15 Cb. Div, 679, 

(/) Miller v. Cook, L. H. 10 Eq. 641 ; Tyler ▼. Tales, L. R. Ii Eq^ 
265 ; L. K. 6 Oh. App. 665. 
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most raise only a presumption in favour of the hmiA fides 
of the parties. If, therefore, a father, being unable to 
supply his son’s necessities, assists and protects him 
in raising money from strangers, the son, in such a 
case, having presumably in his fathers advice the 
best security for obtaining the fair market value of 
what he sells, the court may perhaps infer that a bar- 
gain made under such circumstances was fair and for 
full value (y). 
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It is upon similar principles that post obit bonds, (4 ) 
and other securities of a like nature, are set aside 
when made by heirs and expectants. A 2wst obit 
bond is an agreement, on the receipt of ready money 
by the obligor, to pay a sum exceeding the sum so 
received, and the ordinary interest thereof, on tlie death 
of the person under whom he, the obligor, expects to 
become entitled to some property. If in other respects 
these contracts are perfectly fair, courts of equity will 
permit them to have effect as securities for the sum 
(with interest thereon) to which cx ccqiw et bono the 
lender is entitled ; for he who seeks equity must do 
equity. 

Where tradesmen and others have sold goods to (5.) Tra<l«im<in 
young and expectant heirs at extravagant prices, 
and under circumstances demonstrating imposition or P**^®®** 
undue advantage, or an intention to connive at secret 
extravagance, courts of equity have reduced the secu- 
rities, and cut down -the claims to their reasonable and 
just amount. 

In all those cases where after the pressure of neces-*rhe party In- 
sity has been removed, the party (not being an infant) iSquie!ioeatt«r 
freely and deliberately, and upon full information, con- 

oeaied* 


{gY JKifig v. JlamleU^ 2 My, k K. 456 ; Talbot v. Staniforthf 1 J. A H. 
502 ; King v, Savtrg, 1 Sm. k Q. 271 ; 5 H. L. Cm, 627. 
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firms the precedent contract or other transaction, courts 
of equity will generally hold him bound thereby ; for if 
a man is fully informed and acts with his eyes open, 
he may by a new agreement bar himself of relief (A). 


(6.) Knowing 
pTMUoing a 
falie impres- 
■Lon to mifiof 
a third party 


One who ‘ 
enabloi an* 
other to com- 
, tnit a fraud ia 
' aniwerable. 

A man who 
haa a title 
to property 
itanding by 
and letting 
another pur- 
ohaie or deal 
with it. ii 
bound. 


Another class of constructive frauds consists of those 
cases where a man designedly or knowingly produces 
a false impression on another, who is thereby drawn 
into ‘some act or contract injurious to his own rights 
or interests. There can be no real difference in effect 
between an express representation and one that is 
naturally or necessarily implied from the circumstances 
or from the party’s conduct. The wholesome maxim 
of the law is, that the party who enables another to 
commit a fraud is answerable for the consequences (t) ; 
and the maxim Frmts est celare framlem, is, with pro- 
per limitations in its application, a maxim of general 
justice {k). Thus, if a man having a title to an estate 
which is offered for sale, and knowing his title, stands 
by and encourages the sale, or does not forbid it, and 
thereby another person is induced to purchase the 
estate, the former so standing by will be bound by the 
sale (/). So, when the directors of a company (the 
company having no power to accept bills) accepted a 
bill and purported to do so on behalf of the company, 
they were held personally liable, as by their acceptance 
they represented that the company had authority to 
do so, and also to do so by them as the company’s 
directors {m). Similarly, where executors put it in 
the power of a broker to misapply securities, they will 


(A) See Jacfffi^’Cartier v, Montreal PUtrict Bank, 13 App. Ca. iii. 
(t) Mice' V, Jlieft 2 Drew, 73. 

(k) Bodgert v. Ridgert, 13 Gr. 143. 

(Z) Teaidaii v. TeaedaU^ Sel. Ch. Cas. 59 ; Cawdor v. LewUt i You, 
k Coll, Sx. C«. 427 ; and see WiUmoU v. &irber, 15 Ch. Div. 96 ; Price 
V. Neault^ la App. Ca. i la 

(fli) Weet Lonaim OmweroUd Bank 7. KiUon, 12 Q. B. D. 157; and 
on app. 13 Q. B. D. 360. 
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in general be estopped thereby from disputing the 
broker's authority (n). 

On the occasion of a loan upon the security of a lease, (6a.) 

which the borrower represented himself as entitled to 

have granted to him for ninety-nine years, the lender 

•/ f 0f oqb'i own 

required a written intimation from the alleged lessor title, are aUo 
of his intention to grant the lease. The lessor, ^*^'**^'*^*®** 
being apprised of the requisition and its object, signed 
the required intimation. The loan was made upon 
the faith of it, and afterwards the lessor granted a 
lease, which was then mortgaged by the borrower to 
the lender. It turned out that the lessor had, some 
time before, demised the same promises for the same 
term to the borrower, by whom the lease had since been 
assigned for value. It was held that the court had Even though 
jurisdiction to direct repayment by the lessor to the fraud. buT 
lender of the sum which he had advanced, with interest, 
although the lessor was not shown to have been guilty 
of any conscious active fraud, or to have done more 
than forgotten the previous lease when he made the 
misrepresentation and granted the second lease (o). 

In this case the borrower was, of course, guilty of an 
actual fraud, but the alternative and more direct remedy 
against him was probably worthless. 


Agreements whereby parties engage not to bid 
against each other at a public auction, especially where auotioni not to 
the same is directed or required by law, are held void, 
for (however common) they are unconscientious, and 
have a tendency to cause the property to be sold at 
an undervalue. On the other hand, if bidders or 
puffers are employed at an auction to enhance 
price and to deceive other bidders, and they are in fact 
misled, the sale will be held void as against public 


(n) See WilliamM ▼. Colonial Bank, 36 Ch. Div. 659 ; end oooftider 
Colonial Bank v. ffepworth, 36 Ch. Div. 36. 

(o) BUm V. Croueher, i De O. F. & Jo. 518. 
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30& 31 
Viet. 0. 48. 


(8.) Fraud 
upon eon ton t< 
ing creditort 
to a ooropoti* 
tion deed. 


(9.) A perton 
ubtainiDg a 
donation mutt 
alwBTt be pre> 
pared to prove 
I. 


policy {p). But now, by 30 & 31 Viet. c. 48, s. 6, 
the vendor of real property, if he reserves to himself 
the right in the particulars or conditions of sale, may 
bid in person or by one agent at the sale (5'); and 
appareutly, as regards personal property also, if the 
right to bid is openly reserved, there could be no fraud. 

If a creditor who is party to a composition deed 
has obtained a secret and undue advantage as a con- 
dition of signing the deed, and has thus decoyed other 
innocent and unsuspecting creditors into signing the 
deed of composition, which they supposed to be 
founded upon the basis of entire equality and reci- 
procity among the creditors, it is a fraud upon the 
policy of the law. And such secret arrangements are 
utterly void, even as against the assenting debtor or 
his sureties, and money paid under them is recoverable 
back (r). 

In every transaction, where a person obtains by 

donation a benefit from another to the prejudice of 

that otlier person, and to his own advantage, if the 

transaction should afterwards be questioned, the donee 

should be able to prove that the donor voluntarily and 

deliberately performed the act, knowing its nature and 

effect (,s). But the cases have not gone so far as to 

show that the donee under a voluntarv settlement, 

where no power of revocation is reserved, has thrown 

upon him in the first instance the onus of showing 

that the settlement was intended bv the donor to be 

¥ 

irrevocable (/). 

(p) Sugd. V. k P. 9. 

. (9) Qiiliat v. GiUUtt, L, R. 9 Eq. 60. 

(r) Mure v. Saiidford^ i Giff. 2S8 ; and see JJujgins v, Pitff 4 Exeb. 
3 * 2 . 

(«) Cooki V. JLamottty 15 Beav. 240 ; Anderson v, Elsworthy 3 Giff, 
X 54 - 

(<) ComMs V. AewortA, L. R, 8 Eq. 558 ; WoUatton v, rw6c, L. R. 9 
£q. 44, explained in Hall v. Ually L. R, 8 Cb. App. 430 ; and see 
Henry v. 1 8 Ch. Div. 668 ; AUcard v, dinner, 36 Ch. Div. 

* 45 - 
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“ No point is better established than that a person (lo,) i 

‘‘ having a power of appointment must exercise it bond 

‘^fide for the end designed, otherwise it is corrupt aeiiigned^ 

“ void ** (it\ Hence, when a parent, havincr a power Secret 
c • J i. I • * X mentinfreud 

of appointment among his children, appoints to one of object of 

or more of them to the exclusion of the others, \tpon 

a bargain for his own adcantagc, equity will relievo 

against the appointment on the gi’ound of fraud, as 

where there is a secret understanding that the child 

should assign a part of the fund to a stranger (v), or 

to the father’s creditors (x). So again, if a parent, hav- Appointmcat 

ing a power to raise portions for children, and even to 

fix the time when they are to be raised, appoints to 

a child during infancy, and while not in want of a 

portion, and the deatli of the child is at the time 

of the appointment expected, he will not be allowed, 

on the child’s death under age, to derive any benefit 

from the appointment as the personal representative 

of that child 


When the exercise of a power of appointment is A void 
void on the ground of fraud (or of illegality), if any 
part of it is free from the fraud (or illegality), and that 
part is severable, it will be and remain valid, notwith- 
standing the failure of the exercise of the power as to 
the other part or parts 


Formerly, where a person having a power of appoint- 

i>oiuttncnta. 


(m) Alcyn v. Bclchicr, i L, C. 415 ; aud see Kcmuird v. Kcnnard, 25 
Cb. Div. 227 ; In re KirwarCa Trusts^ 25 €b. Div. 373 ; W/telan v. 
Palmer ^ 39 Cb. Div. 648 ; Bridejer v. Deavje^ 42 Cb. Div. 9 ; and 
distinguish In re Turner' » Settled Eetateg^ 28 Cb. Div. 205. 

(r) Daubeny v. Coekbum^ 1 Mer. 626. 

(*) Farmer v. Martin, 2 Sim. 502 ; Carver v. RicitardSt l Do 0 . F. 
k Jo. 548 ; Salmon v. Gibbs, 3 De G. A Sin. 343 ; and see (as to tbe 
duty of tbe trustees in such a case) Campbell v. Ilume, l Yo. and C. C. 
C. 664 ; Firmin v. Palham, 2 De G. A Sm. 99. 

(y) Binchenhroke v. Seymour, i Bro. C. C. 394 ; Wellesley v. Mor- 
ningUm, 2 K. A J. 143 ; Roach v. Trood, 3 Cb. Div. 429; explained 
in beiUy v. Wrey, 19 Cb. Div. 492 ; 21 Cb. Div. 332. 

\z) Meyn v. Bdehier^ supra. 


2 O 
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ing property among the members of a cfess, although 
with full discretion as to the amount of their respective 
shares, exercised that power by appointing to one or 
more of the objects a merely nominal share, such an 
appointment, although valid at law, was set aside in 
equity as an illusory appointment, not being exercised 
bond fide for the end designed by the donor (a). In con- 
sequence of the great difficulty and conflict of authority 
as to what might be deemed a nominal or illusory share, 
, the Legislature interfered in the year 1830, and estab- 

AWuhe^by lished (in effect) that no appointment should be invalid 
c. 46. on the ground merely that an unsubstantial, nominal, 

or illusory share of the property had been appointed to 
the objects of the power (6). As a consequence of this 
Act, the appointor might have cut off any appointee 
‘‘ with a shilling,” as the phrase went ; and now, under 
the Powers Amendment Act, 1874 (c), the appointor 
need not now appoint any share at all to any particu- 
lar appointee, but may cut him off even without the 
shilling, HcU, unless the power itself expressly directs 
that no object of the power is to receive less than 
some specified amount. But the Act, it is to be re- 
membered, applies only to appointments made after 
the 30th July 1874. 


(it.) A man 
r^u^autiog a 
cdrtahi state 
of jEaets as an 
i&duoement to 
aooiitraot, 
oanstot dero- 
gate from it 
oy his own 
act. 


“ A man who has induced another to enter into a 
contract with him by representing an actual state of 
“ things as a security for the enjoyment of an interest 
“ which lie has himself created for valuable considera- 
“ tion, is not at liberty by his own act to derogate 
‘‘ from that interest, by determining the state of things 
“which he so held forth as the consideration or in- 


ducement for entering into the contract.” Therefore, 
where an intondiner lessor of certain buildiner land 
represented to the intending lessee thereof that he 


(rt) B t/cOtl V. 2 \ 08. Jr. 3SI. 

(6) X Will r\ . c. 46 ; 1 Sugd. on Pow. 545. 

(c) 37 A 38 Viot. c. 37. See In rc Cajaon'e Triistc, 10 Cb. Div. 
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(the intending lessor) could not obstruct the sea-view 
from the houses to be built by the intending lessee, he 
himself being a lessee for 999 years of the intervening 
land under an iu denture of lease containing covenants 
which restricted him from so doing ; and the building 
lease was accordingly taken, and the houses built, upon 
the faith of that representation ; and subsequently 
thereto the lessor surrendered his 999 years’ lease, 
and took in lieu thereof a new lease by an indenture 
not containing the restrictive covenants, — The court 
restrained the lessor from building so as to obstruct 
the sea-view (d). 


(r/) Pifjgott V, Stratuiif Johusoii, 34 1 ; 1 De G. F. & J. 33 ; aiul bee 
Martin v. Sjileer, 34 Ch. Div. I, nlfinned oil ajipe.il, 1 4 C.i. i2. 
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CHAPTER V. 

SURETYSHIP. 

Utmost good The contract of suretyship requires the utmost good 
Wwee^n alr^ ^^ith between all the parties to it ; for they do not 
parties. with One another at arm’s length, as in ordinary 

contracts. Any concealment of material facts, or any 
express or implied misrepresentation of such facts, 
or any undue advantage taken of the surety by the 
creditor, either by surprise or by withholding proper 
information, will undoubtedly furnish a sufficient ground 
to invalidate the contract (a). 

What conceal It is a question even now not quite settled (or at 
by creditor rV icast not generally or readily understood) as to what 
^ concealment of facts by tlie creditor will annul the 
principle. obligation of the contract of suretyship. Story lays it 
down broadly, that ‘‘if a party taking a guarantee 
“ from a surety conceals from him facts xckicli go 
to increase his 7isl\ and suffers him to enter into 
“ the contract under false impressions as to the real 
“ state of facts, such concealment will amount to 
“ fraud ; ” and this broad assertion of the rule is no 
doubt supported by the decided cases, although some 
of them seem very much to narrow the foundation of 
the doctrine, and to point to the conclusion that the 
faere concealment of facts affecting the surety is not 
in itself a ground for rescinding the contract, unless 
either the party concealing them was under some obli- 


(<i) J)ari9 V. ami Pi'ovincial Marhic Jnsunucf, S CL. Div, 

469. 
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gation to disclose them, or the concealed facts them- 
selves go directly and proximately to increase the liabi- 
lity of the surety. 


Thus, in the case of Hamilton v. Watson (h)j it(i.) 
appeared that A. became indebted to the B. Company 
in the sum of pfyso; that the B. Company amal- 


gamated with the G. Company, and the latter company an ou- 
took on itself the rights and liabilities of the former. liScovor'^^ 


On the G. Company calling on A. for payment of the 
debt due from him, A. entered into a bond, with H. 


as a surety, by which a new cash account should be 
opened with the G. Company to the amount of £7S^> 
H. not being informed of the i)revious debt. A week 
after the date of the bond, A. drew out a draft upon 
the new account with the G. Company for the whole 
£7SOf for which H. had become bound, and paid off’ 
with it the old debt due to the B. Company, It was 
held that this was not a sufficient concealment of facts 


to discharge the surety; that the mere circumstance 
of the parties supposing that the money was intended 
to be applied to a particular purpose {without any 
hinding agreemmii to that effect) did not appear to 
vitiate the transaction at all ; that the creditor v^as 
under no obligation to volunteer a disclosure of any 
transaction that passed between him and the other 
party ; that if the surety would guard against parti- 
cular perils, he must put the question and gain the 
information required ; and that the true criterion as to 
whether any disclosure ought to be made voluntarily 
was to inquire whether there was anything that might 
not naturally be expected to take place between the# 
parties — that is, whether there was a contract between 
the debtor and creditor to the effect that his position 
should be different from that which the surety might 
naturally expect. And in these respects the contract 


(6) 12 CK & Fm. io> 
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of suretyship is widely different from the contract of 
insurance ; for so long as the amount of the liability is 
not increased, it has been decided that the rule which 
governs insurances on ships and on lives as to the con- 
cealment of facts does not apply to common surety- 
ships or guaranties, sciL because in insurances on ships 
or lives, the assured knows, and the underwriter does 
not know, the circumstances of the voyage or the state 
of the health (c) ; and besides, as regards life-insur* 
ances and generally other assurances, there is a direct 
and principal relation between the assurer and the 
assuree, and this relation is exactly defined in the 
express contract between them. 


Or (2.) the 
materiul fact 
eoQceided 
nmlt have 
been an in* 


transaoiiou. 


On the other hand, there are cases where it has 
been held that a concealment of a material fact, po.rt 
of the immediate tranmction, discharges the surety. 
Thus, in Pulcock v. Bishop (d), where it appears to 
have been agreed between the vendors and the vendee 
of goods that the latter should pay i os. per ton beyond 
the market price, in liquidation of an old debt due to 
one of the vendors, and the payment of the goods w'as 
guaranteed in the following Tvords : — “ I will guaranty 
“you in the payment of £200 vahie, to be delivered 
“ to Tickell, in Lightmoor pig-iron ; and this private 
bargain between the parties was not communicated to 
the surety, — it was held that this was a fraud on the 
surety ; that a party giving a guarantee ought to be 
informed of any private bargain (scU, any binding 
agreement) between the vendor and the vendee which 
might have tlie effect of varying his responsibility; 
, that the effect of the transaction would be to compel 
the vendor to appropriate to the payment of the old 
debt a portion of those funds which the surety might 
reasonably suppose would go towards defraying the 


(c) North Britiah JMumuce Co, v. Lluyd^ 10 Exeb. 523 ; Wythta ▼. 
sAwoAw. 3 De O. & Jo. 5Q3. 

(d) 3 B. & C. 605. 
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debt (sciL the value of the pig-iron supplied), for the 
payment of which he had made himself collaterally 
liable ; and that such a bargain therefore increased his 
responsibilities (v). 

A creditor is not in general bound to inquire into Creditor not 
the circumstances under which a person becomes 
surety to him for a debt, but in exceptional circum- 
stances he is so bound to inquire; for example, where if there u no 
the dealings between the parties are such as would 
reasonably create a suspicion in his mind that a fraud 
is being practised upon the surety. Thus, in Oiven v. ground of 
Homan (/), A. being largely indebted to IJ. & Com- *’**^^®***”' 
pany, and being on the verge of bankruptcy, brought 
them, on different occasions, bills, &c., signed by him- 
self and his aunt, as surety. The aunt was, to the 
knowledge of B. & Co^npany, a married woman, aged 
seventy-five, and living apart from her husband. It 
was held that the circumstances were such as reason- 
ably to create in the minds of the bankers a suspicion 
of fraud on the part of the debtor towards his aunt ; 
and that they could not therefore shelter themselves 
under the plea that they were not called on to ask, and 
did not ask, any questions on the subject (y). 

The rights of the creditor as against the principal nights of cro- 
debtor may or may not depend upon the instrument surety regu- 
of guaranty ; but the rights of the creditor as against ! 
the surety are wholly regulated by the terms of that guersnty, 
instrument. When an obligation exists only in virtue 
of a covenant, its extent can be measured only by the 
words in which the covenant is expressed {h). In all 
cases, therefore, where a surety is bound by a joint^ 
bond, the court will not reform the joint-bond so as to 

{e) Maltby's Ccue^ cited l 294. 

(/) 4 H. L. Cas. 997. 

(g) Maitland ir. Irving^ 1 5 Sim. 437. 

(A) iSumner t. Powdlt 2 Mer. 35, 36. 
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make it several, upon the presumption of a mistake 
from the nature of the transaction ; but it will require 
positive proof of an express agreement by the surety 
that it should be several as well as joint (i). And so 
also, the duration of the guaranty or contract of surety- 
ship, and whether or not it is determined by the 
death of the guarantor or surety, and notice of such 
death, appears to be wholly a question of construc- 
tion (J). But it would not follow that because the 
principal debtor was not bound (e.g., on the ground of 
illegality in the contract), therefore the surety also 
was not bound ; and the contrary appears to be the 
fact 

It would seem that a surety cannot compel the 
creditor to proceed against the debtor, and practically 
there is no hardship in the case (/) ; for at any moment 
after the debt becomes payable, the surety may him- 
self pay off tlie creditor, and proceed against the debtor 
for the money so paid (???). 

Also, a surety has a right to come into equity, to 
take proceedings in the nature of quia timet, to com- 
pel the debtor to pay the debt when due, whether the 
surety has actually been sued on it or not ; for it is 
unreasonable that a man should always have a 
“ cloud hanging over him (t?). But this right only 
arises where the creditor has a present right to sue 
his debtor, and refuses to exercise that right (o). 

<a.) Jaaiciftl Similarly, a surety may file a bill for a declaration 

aoelaration 


Keinediei 
avaiUbltt for 
•urety. 



Surety^ cannot 

AgHinst 

debtor. 


(») Jlawstone v. Pan*, 3 Russ, 424, 539. 

00 Lloydt V. Marper, 16 Cb, Div. 290. 

(«) I'orJbsAire Hail tray Wayyon Co^ v, Maclurt^ 19 Cli. Biv. 478. 

{ 1 ) But sse Newton v, Charlton^ 10 Hare, 646. 

(m) Ifri’iyA* V. Simplon, 6 Ves. 733. 

^n) Ha/ndaugk v. Bayc$^ t Vem. 189; Hitford on Plead. 172 ; An^ 
T. Tkitidoon, 3 Met*. 569 ; Wooldridge v. Norris^ L. R. 6 Eq. 410. 
(0) Pudwielt V. 9 Hare, 627. 
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that his liabDity is at an end, where the course of surety 
dealing between principal debtor and creditor has ^***^^^‘*‘^* 
operated as a release (p). 


Where the surety pays the debt on behalf of the 
principal debtor, the rule, whether at law (q) or in ment by 
equity, is that he has a right to call upon such debtor 
for reimbursement. And this right has been put upon . 
the ground of an implied contract on the part of the 
debtor to repay the money so paid on liis account, wliere , 

there is no express promise creating the right (/•). 

If, in addition to the security given bv the surety, (4-) Action for 
the creditor has taken some additional or collateral necuritie* by 
securities from the principal debtor, courts of equity 
have held that upon payment of the debt by the surety 
to the creditor, the surety is entitled to liave tlie 
benefit, not only of the principal security, but also of 
all those collateral securities thus given by the debtor 
to the creditor. Thus, for example, if at the time 
when the bond of the principal and surety is given, a 
mortgage is also made by the prhicii)al to the creditor 
as an additional security for the debt, then, if the 
surety pays the debt, he will be entitled to have an 
assignment of the mortgage, and to stand in the place 
of the mortgagee (.s). But this general rule did not 
apply to such securities as got back upon payment 
to the principal debtor, and which were, in fact, extin- 
guished by the payment. Such was the case of a bond 
entered into by the principal debtor and surety to the 
creditor; on payment by the surety, tlje obligation 
on the bond ceased to exist, and consequently the 
surety could not stand in the shoes of the creditor * 


(p) Wilson V. Lloydy 2i W. R. 507 ; aD<l nee Kx pnrte Bishopt in re 
FoXt Wafitcr, Co., 15 Cb, Div. 400. 

(9) Toussaint r. Martinnant, 2 T, R. 105. 

(r) Cf'Ofthorne v. Swinbumef 14 Ve*. 162. 

(#) St, 499 ; Hodgson v. 3 My. k Keen, 190. . 
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Extetittion of 
right under 
t^kao Viet. 
«. 97 , ■. 5 . 


(5.) Action 
nghinit 00- 
laretiea for 
contribution. 


as to that bond (f). But by the Mercantile Law 
Amendment Act (u), this exception has been abolished, 
and a surety is now entitled to have assigned .to him 
every judgment, specialty, or security which shall be 
held by the creditor in respect of such debt, whether 
such judgment, &c., shall or shall not at law be 
deemed to have been satisfied by the payment of the 
debt ; and the Act operates as an implied assignment 
of such judgment, specialty, &c., so that the surety 
thereafter stands for all purposes in the shoes of the 
creditor (v). And nota hene, this right to the delivery 
up of collateral securities held by the creditor extends 
also to a surety who is such merely because of having 
endorsed a bill of exchange (./-). 

Where a debt is secured by the suretyship of two 
or more persons, and one surety pays the whole or 
part of the debt, he has in equity, and to a certain 
extent also at law, a right to contribution from his 
co-surety; and this doctrine of contribution is bot- 
** toined and fixed on general principles of justice, and 
**does not spring from contract, though contract may 
** qualify it (y). Hence it follows that the doctrine of 
contribution applies whether the parties are bound in 
tlie same or in different instruments, provided they 
are co-sureties for the same principal and in the same 
engagement, even though they are ignorant of the 
mutual relation of suretyship ; and further, there is no 
difierence if they are bound in different sums, except 
that the contribution could not be required beyond the 


' (0 Copu V. Middkton, 1 T. & 11. 229; Hodgson v. Shaw^ 3 >Iy. & K. 

(u) 19 k 20 Viet c. 97, 8. 5. 

(v) Jte M*Afgn^ 33 Ch. Div. 575 ; Rc Churchill ^ htuni^y v. Chutrhdl^ 
39 Ch, Div. 174, 

(«) Ihurican Fox A Co, v. Sorih and South Wales Bankj 6 App. Cti. i , 
reverting S. C. in court of appeal, 1 1 Ch. Div. SS. 

(tf) Xkring v. Winchdsea, i L. C. 106 ; Ooope v. Tvynam, 1 1 '. A U. 
420 ; and tec In re JreedeeJtne, 24 Ch. Div. 709. 
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sums for which they are respectively bound (2), And 
it has even been held, that a surety who has obtained 
from the principal debtor a counter-security for the 
liability he has undertaken, is bound to bring into 
hotch-pot, for the benefit of his co-sureties, whatever 
he receives from that source, and that even although 
he consented to be a surety only upon the terms of 
having such counter-security, and the co-sureties, when 
they entered into the contract of suretyship, were igno- 
rant of the agreement for such counter-security (a); 
and it would require a very special contract to deprive 
the co-sureties of this right. 

The right to contribution exists also, in the general Contribution, 
case, in favour of one director of a company against oc 
his co-directors, in respect of advances made to the 
company upon the express suretyship of the directors, 
and also where (as from the loan being unauthorised or 
otherwise) the company is not liable at all, but the 
directors making the loan are personally liable. And 
where, in a case of Bamshill v. Edwavih {h\ the 
directors of a company had advanced moneys of the 
company upon an unauthorised security, and the 
moneys were lost, and the company recovered the 
amount thereof against the plaintiff, who was one of 
the directors, the court held that he was entitled to 
contribution *as against the co-directors who had parti- 
cipated with him in making the unauthorised invest- 
ment ; also, that the estate of one of such co-direc- 
tors who had died was liable to contribute ; and that 
another of the same directors who had previously 
obtained his discharge in bankruptcy nevertheless 
still remained liable to contribute, the liability beinjf 
one which had been “ incurred by means of a breach 


(2) Dci'intj V. Winciulita^ i L. C. io6 ; Whiiifig ▼. JiurkCt L. R. 6 
Cb. App. 342. 

(а) ^ed V. Dixon, 17 Ch. Div. 825, following Miller y* Sawyer, 30 
Venn. 412 ; Hall v, Hobinton, 8 Iredell, 56. 

(б) 31 Beav, 100. 
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Andfttbetween 

eo^imiteeR. 


Dlftorenoes 
betweeu luw 
Mid equity 
a« regard* 
•uretyihip.— 
now abolished : 
j[t«) Extent of 
remedy over 
for ooutribu* 
tiou. 


{a«) Admission 

of parol evi- 

denoe to siiow 
. * 


r only. 


** of trust.” And generally as regards co-trustee^s, the 
right of contribution as between them for losses arising 
from a breach of trust is (in the absence of fraud 
between them) a matter of course (c) ; but the right of 
indemnity or of re-coupment is not a matter of course ; 
but when there are special circumstances, as where the 
trustee who has been the actor in the breach is the 
solicitor of the trust, or has derived a personal benefit 
from the breach, then the right to indemnity or re* 
coupment is allowed {d\ 

In certain respects the jurisdiction at common law 
as regards sureties used to be, prior to the Judicature 
Acts, less beneficial than the jurisdiction in equity. 
Thus, where there were several sureties and one 
became insolvent, the surety who paid the eutire debt 
could in equity compel the solvent sureties to contri- 
bute pro raid towards payment of the entire debt (e ) ; 
but at law he could recover against the solvent sureties 
only an aliquot part of the whole, regard being had to 
the original number of co-sureties (/); but the rule in 
equity would now prevail in such a case (ff). It seems, 
however, that if one of the sureties died, contribution 
could, and it certainly now can, be enforced against 
his representatives, both at law and in equity (//). 
Also, before equitable ]deas were allowed at common 
law, if it did not appear on the face of the instrument 
that a person was a surety, but, on the contrary, if it 
appeared that the principal debtor and the surety were 
bound jointly and severally and as primary debtors, 


(c) FUt<hfr V. Ot'ccfi, 33 Beav. 513 ; iittiX'* v. MiekUlhw<iit, 33 Benv 
/•09; Mid see pp. 172, 173, 9 upra. 

(d) Hahin v. HuyheSf 31 Cb. l)iv. 390 ; exj)laining Lockhart v. ReUly^ 
2$ L. J, Cb. 697 ; and Thompson v. Ani/i, S D. M. A G. 56a 

(e) jffUchman v. 3 Drew. 271 ; Mayor of Berwick v. Murray, 

7 I>6 G. M. A G. 497. 

(/) Cowdi V, BdwanU, 2 B. A P. 26S ; Batard v. Ilawes^ 2 EU. A B. 
287. 

(.7) Jiowe V. JHxm, 16 Q. B. D. 455. 

[h) Primrose v. BromUy, i Atk. Batard v. Hams, 2 Ell. A B. 
287. 
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parol evidence wjis inadmissible at law to show that 
the surety was only a surety (i) ; hxit in equity parol 
evidence was always in such a case admissible for 
that purpose (k). Such evidence was rendered admis- 
sible at law under an equitable defence under the 
C. L. P. Act, 1854 (/) ; and of course there is now no 
distinction in that or in any other res])ect between law 
and equity (m). 

Althou^fh the doctrine of contribution is founded General prin- 

O J 

Upon the general equity of the case, and not upon i 
contract, still a person 'may by express contract take 
himself either wholly or partially out of the operation liability by 

« , , 1 . fill t 1 1 express oon- 

of that doctrine, llius, where three persons became tract, 
sureties, and agreed among themselves that if the prin- 
cipal debtor failed to pay the debt, they should pay 
only their respective aliquot parts ; and afterwards one 
of them became insolvent, and one of the remaining 
solvent sureties paid the whole debt, it was held that 
he was entitled to recover only one-third from the 
other solvent surety (//). 


Where a surety discharges an obligation at a less M Surety 
sum than its full amount, he cannot, as against his debtor for 
principal, make himself a creditor for tli (3 whole p^id, 

amount, but can only claim wliat he has actually paid 
in discharge of the debt, with interest (0), 


A surety will be discharged from his liability where 
by acts subsequent to the contract for suretyship his the imrety? 

^ ^ ^ i \ 

jxtsition has been essentially changed, sc*?/, worsened, ^ ^ 


(i) Ltwi» V. JoHcSf 4 B. ^ C. 506. 

{k) Craf/tliorne v. Smmhumc, 14 Ves. 160, 170; Clark*' v. JIcniy, 3 
Y. k C. Ex. Ca. 187 ; and see jieynclda v. TV/iecfer, 10 V. II. X. S. 561 ; 
AfaeclofiaM v. W/tifjield, 8 App. Ca. 733. 

(/) Podey V. Ilarradinc, 7 Ell. & B. 431 ; Taylor v. JiuryisSf 5 H. k 

K. I. 

(m) Judicature Act, 1873, 25 » »ub-scct. li. 

(n) Swain v. Wally I Ch. It. 149 ; Craythorne v. Sunnlmriu , 14 Ves, 
165 ; Coopt V. Twynaniy 1 T. & R. 426 ; and see Sttel v. Di/ony 17 Cb. 
Dtv. 825. 

(o) Uetd V. Ao;tw, 2 My. k Cr, 361, 375,] 
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with debtor 
without 
•urety^e 
piivify. 


without his conseut. Thus, where a person gave a 
promissory-note as a surety, upon an agreement that 
the amount should be advanced to the principal debtor 
by draft at three months* date, and the creditor, with- 
out the concurrence of the surety, paid the amount at 
once ; it was held that the agreement had been varied, 
and the surety was therefore discharged (p). But if 
the variation of liability is in reality in ^relief pro tanto 
of the surety, c.^., part })ayment by the principal debtor 
being accepted by the principal creditor in' discharge 
of the whole liability, the surety is not discharged 


(o.) IS creditor 
givei tixDe in 
a binding man* 
net to debtor 
without con- 
tent of surety, 
and thereby 
affects the 
remedies of 
the surety. 


if 

remedies of 
turetr not 
thereby 


“ If a creditor, without the consent of the surety, 
gives time to the principal debtor, by so doing he 
discharges the surety ; that is, if time is given by 
‘‘ virtue of ]mLfive contract between the creditor and 
“ the principal debtor, not where the creditor is merely 
‘‘ inactive. And the surety is held to be discharged 
for this reason, because the creditor by giving time 
to tho princijial has for the time at least put it out 
of tho power of tho surety to consider whether he 
“ (the surety) will have recourse to his remedy against 
“ the principal debtor or not, and because be, the 
surety, cannot in fact have the same remedy against 
tho principal as he would have had under the original 
contract ” (/•), It seems, however, that a surety will 
not bo discharged by tho creditor's giving time to the 
debtor, if the creditor s remedies against the surety are 
not thereby diminished or affected, but are accelerated, 
because in such a case the surety’s remedies against 
the principal debtor remain also unaffected (s). 


f ip) Bomer v. CW, 6 Beav, no; I'arcrt v. J^nd. Dock Co., 2 K«eii, 
638; £van 8 \\ Jiremridge, 2 K, & J. 174 ; S De G. M. & G. loi ; 
iiolmiC V, BruMkill, 3 Q. B. D. 495. 

(^) Webtter v. Petrr, 4 Kxcli. Div. 127. 

(r) kamucU v. dJoworth^ 3 Mer. 272 ; Wright v. Simpson, 6 Ves. 734 ; 
jRces V. Berrington, 2 L. C. 992 ; Bailey v. Edtcnrds, 4 B. & S. 711 ; 12 
\V. K. 337 ; Ditviet v. StaMmJe, 6 !)e G. M. & G. 679. 

(f) i/^me V. Coles, 2 Sim. 12; Pt'cndergast v. Devey, 6 M,ad. 124 ; 
JPi'iee V. EdtnundSf 10 B. k C, 578 ; Clarke v. Bidey, 41 Cb. Div. 422. 
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Nor will tlie surety be discharged if the creditor, Or, if creditor 
on giving further time to the principal debtor, remove 
hia right to proceed against the surety; “for whenjjs^^^' 

“ the right is reserved, the principal debtor cannot say 
'‘it is inconsistent with giving him time that the 
“ creditor should be at liberty to proceed against the 
“ sureties, and that they should turn round upon the 
principal debtor, notwithstanding the time so given 
“ him ; for he was a party to the agreement by which 
that right was reserved to the creditor, and the ques- 
“ tion whether or not the surety is informed of the 
“arrangement is wholly immaterial” (/). 

And the rule is the same when the principal debtor 13-) 1 / the 

/ ^ , creditor re- 

purports to be released, but the creditor reserves his lenaei the 
rights against the surety. But where the purported Iiebton*^^ 
release is in general terms, the surety will be discharged, 
and that not from any equity in his favour, but from 
considerations of bare justice to the principal debtor. 

For “ it would be a fraud on the principal debtor to 
“ profess to release him and then to sue the surety, who 
“ in Ills turn would sue him ; but where the bargain 
“ is that the creditor is to retain his remedy against 
the surety, there is no fraud on the principal debtor ” 

(«). So also, although it is a settled principle at law (sad W the 
that a release or discharge of one surety by the creditor, lease* oiie**co- 
even when founded on a mistake of law, operates as 
a discharge of the others (v) ; yet if the release can <iitor merely 
be construed as a covenant not to sue, it will not operate to sue the 
as a discharge of the co-sureties {x). And the same one 

rule applies to a covenant not to sue the principal co-smety. 
debtor. 

“ • 

(0 Wehh V. 3 K. & J. 442 ; Boultbee v. Stahbs, 18 26 ; 

Wyke V. llwhjtn, l De G. M. & G. 408. 

(u) Per Mellish, I^J., iu KevilTs CVis<r, L. K. 6 Ch. 47. 

(r) Ckeetkam v. Wari^ 1 B. & P. 633 ; Niehdton v. Jtcve’U 4 A. A E. 

675 ; Kx parte Jacobs j in re Jacobst L. R. 10 Ch. App. 21 1. 

(x) Price v. Barker^ 4 Ell. k Bl. 777 ; BaUcy v. Edvsinls^ 4 B. A S. 

761 ; Ex parte Good^ in re Armitaye, 5 Ch. Div. 46 ; aiul see Ward 
V. National Bank of Netc Zca'and^ 8 App. Cb. 755. 
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Bat it is to be particularly observed, that although 
a creditor, upon giving time to the principal debtor, or 
on covenanting not to sue him, may reserve his right 
against the sureties, yet he cannot do so if he give to 
the debtor an actual release, as distinguished from a 
mere purported release or covenant not to sue, for the 
debt is in consequence of the release (being an actual 
release) gone at law. And where there was an agree- 
ment between a bond debtor and his creditor for the 
latter to take all the debtor’s property, and to pay the 
other creditors five shillings in the pound, though it 
was not a discharge of the bond at law by way of 
accord and satisfaction, still it operated in equity as 
a satisfaction of the debt, and it was not possible in 
equity upon such a transaction to reserve any rights 
against the surety ; and any attempt to do so would be 
void, as being inconsistent with the agreement {y), 

A surety being entitled on payment of the debt to 
all the securities which the creditor has or has ever 
the principal, whether such securities were 
given at the time of the contract of suretyship, wdth 
or without the knowledge of the surety (z), or whether 
they were given after that contract, with or without 
the knowledge of the surety («), it follows that, if a 
creditor who has had, or ought to have had, such 
securities, loses them, or suffers them to get back 
into the possession of the debtor, or does not make 
them effectual by giving proper notice (?>), or otherwise 
fails in making them perfect, c.g., by neglecting to 
register a bill of sale (c), the surety, to the extent of 


ly) Webb V. 3 K. & J, 438 ; Ntcimlson v, Jlevell, 4 Atl. k Ell. 

675 ; Kearsley v. (Wr, 16 k W. 128. 

(z> May hew v. Crickttt, 2 Swainst. 1S5, 

(a) Pearl v, 24 B«av. 186; l De G. k Jo. 461 ; Lake v. 

BruUon, 18 B«av. 34 ; 8 De G. M. & G. 440 ; Pledge v. Bu$$, Johusou, 
663, 668 ; SUd v. 17 CU, Div. 825. 

(/i) Strange v. Fooke, 4 Giff. 40S. 

(c) Wolff V. Jag, L. It 7 Q. B. 758. 
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such security, will be discharged (cf). So, where a 
creditor, by neglecting the statutory formalities, lost 
the benefit of an execution under a warrant of attorney, 
which, according to the agreement of suretyship, he 
had proceeded to enforce, it was held that the surety 
was thereby discharged (e). 

All the general rules regarding the marshalling Marshi^mg of 
of securities which are stated and illustrated in the 
chapter on Marshalling Assets, siqyra, are applicable as 
against sureties also (/). The order of working out 
the successive redemptions and foreclosures of mort- 
gaged estates, stated in the chapter on Mortgages, 
supra (g), is applicable also to sureties (h), and is sub- 
ject, as against sureties also, to the doctrine of con- 
solidation, stated and illustrated in the same chapter, 
but now greatly cut down, as there also stated, by the 
Conveyancing and Law of Property Act, 1 88 1 . 

Regarding sureties in mortgage deeds, some rather Suretiei 
nice distinctions require to be taken. Thus, firstly, coraanton, 
suppose that A. is a mortgagor, B. is the surety, and 
C. is the mortgagee ; in such a case, if C. lends a mortgagow,— 
further sum to A., C. will in general have the right as 
against B. to tack the further advance to the first 
mortgage debt, and this notwithstanding B.'s right 
on payment of the first mortgage debt to have that 


((/) Cajpel V. Butler^ 2 S. & S. 457 ; Law v, I. Co., 4 Vea. 824 ; 
Taylor v. Bank of New South 1 1 App. Ca. 596. 

(e) Wattonv. AUoekt 1 Sm. & Giff. 319; 4 De Q. M. & G. 242; 
Mayhew v. CricktU^ 2 Swanst. 185, 190; aod see Rainbow v. Juggintf 
5 Q. B. D, 1 38, and on app. 5 Q. B. D. 422 ; and distiog. Carter v. 
White, 25 Ch. Div. 666. 

(/) P- 33 ^ Kinnaird v. Webgter, 10 Ch. Div. 139. • 

{g) P. 355 ; Beevor v. Luck, L. R. 4 Eq. 537. See also Bradley v. 
Riclue, 26 W. K. 910 ; 9 Ch. Div. 189. 

(A) Bowker v. Btdl, 1 Sm. N. S. 29 ; Parehrother v. Wodehoute, 23 
Beav. 18, 19 ; Forbee v. Jackeon, 19 Ch. Div. 615, following Newton r. 
Chariton, 10 Ha. 646 ; and distinguish Williame v. Owen, 13 Sitn. 597 ; 
Dawon V. Bank of Whitehaven, 6 Ch. Div. 218, reversing S. C. aa 
reported in 4 Ch. Jhv. 639. 

{%) WUltami V. Owen, 13 Sim. 597. 

2 P 
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aecurity delivered to him (i). But suppose, secondly, 
that A. is the mortgagor, B. is the surety, and C. is 
the mortgagee ; and that B. is not merely a covenantor 
for the payment of the debt, but is (in fact) a co- 
mortgagor with A., bringing some property of his (B/s) 
own into the security ; then in such a case, if C. 
lends a further sum to A., C. cannot in general as 
against B. tack this further advance to the first mort- 
gage debt, because B. has in this case not merely a 
right on payment of the first mortgage debt to the 
delivery up of the security, but has an actual right 
or equity of redemption (^) ; and the consequences of 
this distinction are very curious, because, in the latter 
case, if B. redeems C, his first mortgage, then C. will 
be liable to redeem B. what he has paid ; and in effect 
therefore, when B. is a co-mortgagor, C.’s making the 
further advance operates to discharge B. (redeeming 
the first mortgage) altogether from the suretyship (1), 


{k) Howker v. i Sim. N. S. 29 ; und tsew Hojfjins v. Frankigf 
15 L. J* Oil. 329 ; Aldworth v. Rohinion^ 2 15 eav. 287 ; Noyes \\ Pollock^ 
32 Cb. Div. 53. 

(0 Con>ii<ler Mutual Life v. Lanyley, 32 Cl). Div. 460 ; Btevor r. Luck, 

L. R. 4 E<i. 537. 
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CHAPTER VI. 


PARTNERSHIP. 


Courts of equity exercise a fall concurrent jurisdic- PartnertMp. 
tion with courts of law in all matters of partnership ; 
indeed, it may be said that the jurisdiction of courts 
of equity is, practically speaking, an exclusive jurisdic- Equity ha* a 
tion in all cases of any complexity or difficulty. For 
wherever, as is almost invariably the case, an account, jurisdiction, 
or a contribution, or an injunction, or a dissolution is 
sought in cases of partnership, or where a due enforce- 
ment of partnership rights, duties, and credits is re- 
quired, the remedial justice administered by courts of 
equity was far more complete, extensive, and various, 
adapting itself to the particular nature of the grievance, 
and granting relief in the most beneficial and effectual 
manner, where no redress whatsoever, or very imperfect 
redress, could be obtained at law. And the Judicature 
Act, 1873 (s. 34), has recognised this superiority by 
assigning to the Chancery division of the High Court 
all matters of partnership involving either accounts 
or a dissolution. 


i 

A court of equity will in a proper case decree the specific per- 
specific performance of a contract to enter into partner- 
ship for a fixed and definite period of time (a ) ; but i 
will not do so when no term has been fixed, for such when not 
a decree would be useless when either of the parties 
might dissolve the partnership immediately after- 


(a) Buxton v. Litter, 3 Atk. 385 ; England v. Curling, 8 Beav. 129, 
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wards (b ) ; and it will not decree specific performance 
even where a definite term has been fixed, unless there 
have been acts of part performance (c). 


Injunoiiot),— 
WM& and 
when not 
granted. 


(x.) Againet 
omia«ioT\ of 
jname of 
one of the 
partner!. 


In like manner, after the commencement and 
during the continuance of the partnership, courts of 
equity will in many cases interpose to decree what is 
(in effect) the specific performance of particular agree- 
ments in the articles of partnership. If, for instance, 
there be an agreement to insert the name of a partner 
in the name of the firm, so as to clothe him publicly 
with all the rights of acting for the partnership, and 
there be a studied, intentional, prolonged, and continued 
inattention to the application of the partner to have 
his name so used and inserted in the firm-name, courts 


of equity will grant specific relief by an injunction 
against the use of any firm-name not including his 
name. But the remedy in such cases is strictly 
confined to cases of studied delay and omission, and 
relief will not bo given for a temporary, accidental, or 
(a.) Agaioit trifling omission ((f). So where there is an agreement 
awning on partners not to engage in any other business, 

)>uiiiiaM. courts of equity will act by injunction to enforce it; 

and if profits have been made by any partner in 
violation of such an agreement in any other business, 
the profits will be decreed to belong to the partner- 


^3.)^Ag^iiit ship (r). A court of equity will further interfere by 
of partner- injunction to prevent such acts, on the part of any of 
•hip property, partners, as either tend to the destruction of the 


partnership property (/), or to impose an improper 


^ Agaix^ liability on the others, or which tend to the exclusion of 
partner. the other partners from the exercise of their partnership 


(b) V. Birch^ 9 Ves. 357 ; Mr. Swanstou^s Note to Cravthay 

V. JUauUt I Swanet. 51 1-5 13. 

(0) V. Bajfmmt, L. R. 7 Eq. 112. 

(cf) J^arihaU v. Cohnan^ 2 J. & W. 266, 269. 

(e) Somerville v. Mackay^ 16 Tea 382, 387, 389 ; England v. Cvrlingt 
8 ]^av. 129. 

(/) MUet V. Tkomatt 9 Sim. 606, 609 ; Mankall v, ITateon, 25 Bear. 
501. 
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rights, whether those rights be founded on the law 
relating to partnerships in general, or on agreement 
and although no dissolution is prayed (A). 

But courts of equity will not in all cases interfere Courti of 

to enforce the specific performance, by means of an 

injunction against the breach, of any particular partner- 

ship article ; for where the remedy at law is entirely artiolei, w 

adequate, no relief will be granted in equity. U ontlwly 

adequate. 

Also, where the partnership agreement contains (as Where an 
it usually does) a clause referring disputes to arbitra- 
tion, courts of equity have, since the Common Law 
Procedure Act, 1854, shown an inclination to enforce very 00m- 
such agreements for reference, remitting the parties to ted”!en^grwnd 
the arbitration as their self-chosen exclusive forum (i), 
provided of course the question in difference is not 
paramount to the agreement for reference (X:) ; and 
the court justified itself in making these references 
upon the express words contained in section 1 1 of 
the last-mentioned Act, namely, that whenever the 
parties to any deed or instrument in writing agreed 
to refer their disputes, and any one or more of them 
nevertheless commenced an action relative to such 
disputes, the other parties or any of them (being 
defendants to the action) might before pleading thereto 
apply for a stay of all the proceedings therein, on the 
ground of the agreement to refer. In every such case, 
the court, “ upon being satisfied that no suflicient 
“ reason exists why the matters in dispute cannot or 
“ ought not to be referred to arbitration according to 

(ff) DeiirieliBen v. Cabburuy 2 Pb. 59 ; aod Bee Walker v. AfoUran^ 

19 Ch. Div. 355 ; Dawaon y, Bteaon^ 22 Ch. Div. 504. 

(A) HaJH V. HaJl^ 12 Beav. 414. 

{%) Sdigmann ▼. JJe JknUUUer, L. R. l C. P. 681 ; WilUs/ord v, 

WatsoTif Lk R. 14 Eq. 572 ; 20 W. A 32 ; diosesting from fftreet y» Righy, 

6 Ve«. 815, and British £mp. Shipping Co, v. tiomet^ 3 K. A J. 433 ; 
and see Hodgson v. Railway Passengera Co., 9 Q. B. L>. 188 ; Hook v, 

JUmdon Provident Building Society, 23 Cb. Div. 103. 

(k) Mulkem V, Lord, 4 App. Ca. 182 ; Martin's Cate, 17 Q. B. D. 609. 



598 


THE 


JUUTSDICTION. 


O^rtkoldflts 
Jttfiidietioii in 
r«ferve. 


Parinerabip,' 

oonttitntion 

of. 


the agreement/' may (in its judicial discretion) make 
an order staying all proceedings in the action, provided 
the applicants for such order have always been and 
are ready and willing to join and concur in all mat- 
ters necessary or proper for causing the dispute to be 
decided by arbitration; but not otherwise (1), The 
order to stay might or might not reserve liberty to 
apply; and under that liberty so reserved, the court 
would either revoke the submission or would give its 
direction to the arbitrators, if they were proceeding 
wrongly (m) ; but if the party thought it better to 
allow the arbitration to proceed, he might in general, 
after the award was made, raise the objection in an 
action on the award (71) ; and now, in all cases, either 
party may (for sufficient reasons) apply to the court to 
remit or to set aside the award ( 0 ). 

A partnership may be constituted in various ways 
by agreement, whether express or implied, and there 
is scarcely any variety of term which may not be in- 
cluded in the agreement. Also, it appears that per- 
sons become partners, at least inter se, if they agree to 
go shares in the profits and losses of the business (p), 
although merely sharing in the profits, without 
being at the same time liable also for the losses 
and without being invested with a capacity of agent 
for self and co-partners (q), would not constitute a 
man a partner. In the absence of any stipulation to 
the contrary, the shares of the partners in the capital 
and in the profits and losses are equal ; also, when a 

( l ) See the Arbitration Act, 1889 (52 & 53 Viet c. 49), s. 4, re-enacting 
aec. II of the C. L. P. Act 1854, which is now repealed ; anddiating. 

V. Johneon, 40 Ch. Div. 579 ; Davie v. Starr^ 41 Ch. Dir. 242. 

(m) Mari v. Duhi^ 3a L. J. Q. B. 55 ; JRobirvum ?. Davict^ 5 Q. U. D. 

26. 

in) Britfiy Mill IacoX Board v. Bettnall^ 9 App. Ca. 595. 

(o) 52 U 53 Viot c. 49, M. lo-ll ; alio, ea. 16-17. 

Vp) Parmy Vf Armetronif, 18 Ch. Dir. 6^ ; and tee Walker r. Minckf 
27 Oh. Die. 46a 

(0) Ooa V. Midtman, 8 Ho. Lo. 268 ; BadeUy f. CeneaUdaUd Bamkf 

Oh. Die. 238 1 Bovill'e Act, 28 A 29 Viet 2. 66. 
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parfcnersbip has run out its agreed terra, and never- 
theless continues after the term, it is a partnership 
at will, upon all the old terms which are applicable to 
a partnership at will (r). 

A partnership may be dissolved in various ways : — Diiiolutian of 

partnerahip,— 

, , modal of, 

1. By operation of law. Of events on which by (i.) 

operation of law the partnership is determined, the ^ 

principal ones seem to be the death of one of the 
partners, unless there be an express stipulation to 
the contrary (.s) ; the bankruptcy of all or one of the 
partners (/) ; the conviction of any one of them for 
felony (ic ) ; or a general assignment ty one or more 
of the partners, whether tlie partnership be determin- 
able at will, or, it seems, even whore it is for a definite 
period (v). To these may, perhaps, be added any 
event which makes either the partnership itself, or the 
objects for which it was formed, illegal (rr). In these 
cases the partnership determines by operation of law, 
from the happening of the particular event, without 
any option in any of the parties. 

2. By agreement of parties. By mutual agreement 

of all the partners, the partnership, though for an partiei. 
unexpired term, may be put an end to (?/). Also, by 
virtue of a clause in the partnership articles whereby 
the partnership relation was originally constituted, an 
effective notice of dissolution may in a proper case be 

(r) Yatet v. Finn^ 13 Ch. Div. 839 ; Cox v. Willoughby ^ 13 Ch. Dir. 

863; Parson* v. Hayward^ 31 Bear. 199; Nexlson r. Mossend Iron 
Co.t II -App. Ca. 29S ; and see King r. Chuck, 17 Bear. 325 ; Cox r. 

Willoughby, 13 Cb. Div. 863. 

(1) GiUcMpie V. Hamilton, 3 Mad. 251 ; Crawshay v. Maulc, I Swani'J 
495 ; and see Backhouse r. Chariton, 8 Cb. Dir. 444. 

{t) Barker v. Goodair, ii Ves. 83, 86 ; Crawshay v. Collins, 15 Vei. 

228. 

(«) 2 Bl. Com. 409 ; Co. Litt. 391 a* 

(r) Htaih V. Bwnaom, 4 B. A Ad. 172 ; Ntroi r. Bumard, 4 Ewm, ^7. 

lx) ExpoaUo r. Bowden, 7 K. A B. 763, 785 ; Dixon on 

I. 432- 

(y) HaU y, HaU, 12 Bear. 414. 
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given, by one or more of the partners without the 
consent of all ; and in such a case, the court has juris- 
diction to compel (where necessary) the other partners 
to sign a notice of the dissolution for the Gazette, and 
this although no other relief may be claimed in the 
action (z). 


FftHoenbip at Any member of an ordinary partnership, the dura- 
diitoWedat tiou of which is indefinite, may dissolve it at any 
My moment, moment he pleases ; and the partnership will then be 
deemed to continue only so far as may be necessary for 
the purposes of winding up its then pending afiairs (a). 
But at the same time, the Court of Chancery would 
restrain an immediate dissolution and sale of the 
partnership property, if it appeared that irreparable 
mischief would ensue from such a proceeding (h), or 
if the partner claiming to determine the partnership 
was not acting bond fule^ but was seeking to obtain 
for himself an undue advantage (c). 


DiiiolutioTi by A partnership may also expire by the efflux of the 
erent provided fixed Upon by the partners for the limit of its 

duration (d). 


(3.) By decree 3. Dissolution by decree of a court of equity. A 
court of equity will in many cases decree a dissolu- 
tion at the instance of a partner, in cases where he 
cannot by his own act dissolve the partnership. The 
following are the principal cases in which, and grounds 
upon which, the court has decreed a dissolution : — 

Ftrhimhip (a.) A partnership may be dissolved as from its 
iadnotd by 
fimttd. ^ (*) 


(*) Jffendry v. Turner, 32 Ch, Div. 355. 

(а) Peaco^ v. Peacock, 16 Ves. 5a 

(б) Lindley on Partnersbip, 232 ; v. Xktnid, 10 Hare, 493 ; 

■ee Potbier on Partn., a. i|o ; also Levy v. Walker, 10 Oh. Div, 436. 

(e) IfeUton v, Moi$ind Iron Co,, 1 1 App. Ca. 298. 
id) Faatkertton^augh v. Fenvi^ 17 Yea. 298-307. 
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commencement where it has originated in fraud, mis- 
representation, or oppression (e). 

If one partner grossly misconducts himself in 
reference to partnership matters, acting in persistent 
breach of the partnership articles, or in violation of 
the general trust and confidence between the partners, 
this will be a ground for a dissolution (/). 

(c.) So, if there have been continual breaches of the 
partnership contract by one of the parties, as if he 
has persisted in carrying on the business in a manner 
totally different from that agreed on, the court will 
dissolve the partnership (<7). But there must be a 
substantial failure in the performance of the agree- 
ment on the part of the defendant ; it is not the office 
of a court of equity to enter into a consideration of 
mere partnership squabbles (h), 

(d,) If a partner, who ought to attend to the business, 
wilfully and permanently absents himself from it, or 
becomes so engrossed in his private affairs as to be 
unable to attend to it, this would seem, independently 
of agreement, to be a ground for dissolution (i). 

(e,) And although the court will not dissolve a 
partnership merely on account of the disagreements or 
incompatibility of temper of the partners, where there 
has been no breach of the contract (k ) ; yet, if the 
disagreements are so great as to render it impossible 
to carry on the business, all mutual confidence being 


(e) Jtavclins v, ITiciAam, i Giff. 355 ; 7 W. R. 145 ; Hue v. JticJiarde^ 
2 Beiiv. 305. 

(/) SMiik V. Jeyeet 4 Bear. 503 ; Harrison v. 7 'ennantf 21 Bear. 482. 
(^r) Waters r. Taylor^ 2 V. & B. 299. 

(A) Wray v. HutchinsoUf 2 My. A K. 235 ; Anderson v. Anderson^ 25 
Bear. 190. 

(t) Harrison r. Tennant^ 21 Bear. 4E2 ; SmWi v, MuleSt 9 Hare, 55 ^* 
\lc) Goodman r. WhiUomb^ 1 J. A W. 589, 592 ; Jauneey v. 

29 L. J. Cb. 95. 


conduct and 
breach of 
trust. 


Continual 
broaches of 
contract. 


Wilful and 
permanent 
neglect of 
business. 


Extreme dis- 
agreements or 
incompati- 
bility of 
temper. 
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destroyed, there cannot be a doubt that the court will 
dissolve the partnership (/) ; and in this case, the dis- 
solution will in general take effect from the date of 
the judgment, and not (as in the general case) from 
the date of issuing the writ (in). 

Iniftnlty of (/.) Whenever a partner who is to contribute his 
whw ikiii it shill and industry in carrying on the business, or who 
in4i«pen*abie. j ^ voice in the partnership, becomes per- 

manently insane, a court of equity will dissolve the 
partnership (n). Insanity in a partner is not, how- 
ever, in the absence of agreement, ijpso facto a dissolu- 
tion, but it is only a ground (the case being otherwise 
proper) for dissolution by decree of the court (o). 


Sbw® In part- The share of a partner is his proportion of the part- 
nership assets after they have been all realised and 
converted into money, and all the debts and liabilities 
of the firm have been paid and discharged ; and it is 
this only which on the death of a partner passes to his 
representatives ( j?). 


Afioount on 
diMoIation, 
a: 


if; 


mis 


in 

•olntiou. 


Where a dissolution has taken place, not only will 
an account be decreed, but, if necessary, a manager 
or receiver will l)e appointed to close the partnership 
business, and to make sale of the partnership property, 
so that a final distribution may be made of the part- 
nership effects ; but a manager or receiver will not be 
appointed except with a view to a dissolution (q), or 
unless with a view to the sale of the business as a 


it) Baxifr V. WrM, i Dr. k Sm. 173 ; Wainey v. WeUs^ 30 Beav. 
56 ; Leary v. Shout, 33 Bt»nv. 582. 
im) Lyon v, 7 'ufetidelf, 17 Ch. Div, 529. 

(n) Wdiere v. 2 'aylor, 2 V. k B. 303 ; Patey v. Patey, $ L. J. Ch. N, 
S. 1^ ; itnon, 2 K. & J. 441 ; Bowlandi v. Lvam, 30 Boav. 302. 

(o) Jonee v. iVby, 2 My. k K. 125. 

(p) Liudlej on pArtinrship, 6S1 j Knox v. Oye, L. R. 5 H. L. 656 ; 
Koyu V. Ormdty, 10 Ch. Div. 31. 

(9) St 672 ; MaU \\ HoU, 3 Mae. ft G. 79 ; Baxter v. Wut, 28 U J. 
Ch. 169. 
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going concern (r), where there has been a dissolution 
by notice. Also, upon a dissolution, the court will 
in a proper case order the defendants to repay to the 
plaintiff a due proportion of any premium paid by him 
as the price of his having become a partner; but if 
this relief is desired, a case must be made out for it 
at the trial of the action (5), and not afterwards ; but 
under special circumstances, the relief may be pro- 
vided for, even upon a case made after the trial (/). 


As to decreeing an account where no dissolution is Account 
intended or prayed, the general rule is, that where a solution is 
partner has been wrongfully excluded, or the conduct 
of the other party has been such as would entitle the 
complaining partner to a dissolution as against him, 
a general account, at any rate np to the time of filing 
the bill, will be decreed ; but that in no case will a 
continuous account be decreed, as that would be, in 
part at least, a carrying on of the business by the 
Court of Chancery (if). 


A partnership, though in a certain sense expiring rartotr male 
on any of the events that liave been mentioned — such Si^e***^ 
as death, effluxion of time, or bankruptcy of a partner jj” 

— does not expire to all purposes ; for all the partners counteilie to 
are interested in the business until all the affairs of 
the partnership have been finally settled by all (r). 

Hence the partners thus continuing a business are 
accountable to the rest, not merely for the ordinary 
profits, but for all the advantages which they have 
obtained in the course of the business (a?). 


(r) Taylor v. NcaU^ 39 Cli. Div, 538. 

(<) Wilion V. Johnift 4 mf L. ]i. 16 Kq. 606. 

{t) Edmtyndt v. Rdbinton, 29 Ch. Div, 170. 

(v) Dixon on Partnership, 193 ; 8t. 671 ; Loieomhe v. Ruuell, 4 Sira. 
S ; Fairikome r. TTeston, 3 Hare, 387. 

(v) Crawthay ▼. CoUint, 2 Hum. 344. 

<») dementi v. Ball, 2 De G. J. 173 ; WHUU v. Blanford, i Hare, 
253 ; Wedderbum v. Wedderbnm, 22 Bear, 84 ; 2 Sp. 208 ; and die- 
tingouh Bean v. M*Bowdl, 8 Ch. Dir. 345. 
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ttJeii a?d€^ there is no fiduciary relation between the sur- 

viving partners and the representatives of the deceased 
partner ; therefore, although they may respectively sue 
each other in equity, their rights are legal rights 
for an account, and will be barred by the Statute of 
Limitations (y). The representatives, moreover, have 
no lien on any specific part of the partnership estate, 
which in the first instant accrues in its entirety to 
the surviving partners, both at law and in equity. 
Consequently, the surviving partner or partners can 
make a valid mortgage of the partnership assets, and 
that either for a present advance (2), or by way of 
security for a past partnership debt (a). 


In equity, land 
forming nn 
Meet of the 
paitnanhip 
II money ; 


And penonal 
repr^ntntive 


taicei. 


From the principle that the share of a partner is 
nothing more than his proportion of the partnership 
assets after they have been turned into money, and 
applied in liquidation of the partnership debts, it 
necessarily follows that, in equity, a share in a part- 
nership, whether its property consists of land or not, 
must, as between the real and personal representatives 
of a deceased partner, bo deemed to be personal and 
not real estate, unless indeed such conversion is incon- 


sistent wdth the agreement between the parties (h). 
And partnership land being to all intents and purposes 
personal estate is even liable to probate duty (c). 


^ Not only are lands purchased out of partnership 
hM been pur- fonds for partnership purposes treated in equity as 
Y^dfio*^lo«g P^^onalty (d), but the rule is the same in certain cases 
where lands have been acquired by devise, the ques- 

nen.** - - - ■ - — 

(y) Knox V, (V’yr, L. U. 5 H. L. 656. 

(z) Kutchori V. IhrifCTf 4 D. M. A 0 . 542. 

(а) Bradford Bank v. Ourc, 31 Ch, Div, 324. 

(б) Liudley ou Partuer^ip, 687 ; Darby t. Dathy^ 3 Drew. 495 ; 
Steward v. BUUetway, !>. R. 4 Cb. App. 603 ; Wylie v. W^ie, 4 Gr. 278. 

(c) V. Ilubbackt JO Q. B. D. 4S8 ; 13 Q. K D. 275 ; aod 

eompart Be Oann, 9 IX 242 ; aad AU,-Qen, V, 

16 Q. B. D. 408 ; 12 App. Ca. 472. 
id) Pkdlij^ V, Phdliptt I H. A K. 649. 
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tion in every case being, as was said in WcUerer v. 

Water er (e), whether or not the lands are “ suhstan- 
‘‘ tzalhj involved in the business 

In cases of partnership debts, on the decease of one Creditors 
partner, the creditors may, at their option, pursue their oJIe^partne 
legal remedies against the survivors or survivor, or 
resort in equity to the estate of the deceased, and this ngainst the 
altogether without regard to the state of the accounts ceased.^ 
between the partners themselves, or to the ability of 
the survivors or survivor to pay (/). To any such 
action against the estate of a deceased partner, the 
surviving partner or partners were (strictly speaking) 
necessary parties, being interested in the taking of the 
partnership and even of the private accounts ; and 
under the simplified practice now introduced, they 
would therefore require not indeed to be made parties 
to the action, but to be served with notice of the 
judgment for administration (^), in order that (if they 
chose) they might attend the future proceedings. 

The liability of partners, although sometimes called Separate ere- 
joint and several, diners in important particulars from of 
a joint and several liability (A). Thus, although the 
separate estate of the deceased is liable, yet it is liable creditow 
only as for a joint debt ; consequently tho separate 
creditors of the deceased are entitled to be paid their 
debts in full, before the creditors of the partnership 
can claim anything, from his separate estate (i). 

Hence, if a partnership creditor should (as he may) 
institute proceedings for the administration of the 

(e) L. R. 1 5 Eq. 402 ; Lindley on P&rtoenbip, 687, 

{/) Bearing v. NoUty 2 R. A My. 495 * 

{jg) Seton on Decrees, 4th ed., 1211 ; Order zri. Rule 40, 1883 ; 
and see Beckett v. Bamtdale, 31 Ch. Dir. 177. 

{h) Bereeford v. Browning^ 1 Ch. Dir. ^ ; KendcM v. HamilUtn, 4 
App. Ca. 538 ; Camhefwrt r. Chapma/n^ 19 Q. B. D. 229 ; CUatker r. 

Twiaden, 24 Cb. Dir. 731, rereraed on app. 28 Ch. Dir. 340. 

(t) OftLjf V. Chitwdlt 9 Ves. 118 ; Ridgwiy r. CUtre^ 19 Bear, m ; 

^pa/rie IFtZfon, 3 M. D. A De G. 57 ; Beckett r. BamedaUt fupra. 
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estate of a deceased partner, and his debt is a joint 
debt only, and there is a constat at the hearing that 
the separate estate will leave no surplus (after pay- 
ment of the separate creditors) to be applicable to- 
wards paying the plaintifi'*s joint debt, his action or 
summons will be dismissed (k). And a creditor of 
the partnership, who is also a debtor to the deceased, 
cannot, in an administration of the deceased's estate, 
set off as a general rule his separate debt against the 
joint debt due to him (1), But a joint debt con- 
tracted in fraud of any of the partners may, at the 
option of the creditor, be treated as a joint or as a 
separate debt (m) ; also, when there is no joint estate, 
the distinction between joint and separate creditors is 
not regarded ; nor of course need it bo regarded if the 
estate of the deceased partner is known beforehand to 
be perfectly solvent, that is to say, able to pay all debts, 
as well joint as separate, in full. But as a general 
rule, the executors of a deceased partner (who was also 
a creditor of the firm) cannot prove in competition with 
tlie outside joint creditors (71), The goodwill of the 
business is in general an asset of the partnersliip (p), 
unless it is a merely personal goodwill (p). 


Partnership 
creditors paid 
their debts 
out of part* 
nenhip fuuda 
before lepa* 
oraditore. 


On the other hand, the creditors of the partnership 
have a right to the payment of their debts out of the 
partnership funds before the private creditors of the 
partners ; and the rule is the same oven although the 
partnership is ostensible only (q). But this preference 


(it) Jidioards v, Pamard^ 32 Cb. Div. 447 ; and distioguiah Btckett 
V. Pamidalfy supni. 

{ 1 ) Stepkcmmi v. Chitwell^ 3 Ves. 566, 

(m) I'x parte Adameon, in re ColUe^ 8 Cb. Div. 807 ; and sec In re 
$ Davuon, 13 Q. B. I>. 50. 

(n) A* parte Andre in re Wileoaiony 25 Cb. Div. 505. 

(o) ZaboueAtre v. Dawmm^ L. R, 13 Eq. 322 ; Pearson v, Pearson^ 
27 Cb. Div. 145 ; aud 8«e I)aw$on v. Beeson^ 22 Cli. Wv. 504 ; WaUter 
V. JHoUnmt 19 Cb, Div. 355 ; Beeukp v, SoetreSj 22 Cb. Div. 660 ; 
Venum v, J/aUem, 34 Cli. Div. 749. 

{p) Cooper V. Metropofitan Bwrd of TTorita, 2$ Ch. Div. 472. 

\f) In re PelMfsrd^ 8 Cb. Div. it \ Sx parte 6 Cb. Div, 235 ; 
and ••• £m parte Bl^he, in re Blythe^ 16 Cb. Div, 62a 
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was, at law, generally disregarded ; in equity it was 
worked out through the equity of the partners over 
the whole fund (r) ; and now there is no distincstion 
between law and equity in this respect, except that 
the jurisdiction is assigned exclusively to the Chancery 
division of the court. 


Another illustration of the beneficial result of the fir®* 

. /• i 1 J hnvijig a corn- 

equity jurisdiction in cases of partnership may be found mon partner 

in the case of two firms dealing with each oilier, where o5*,e another* 
some or all of the partners in ouo firm are ^ 

with other persons in the other firm. Upon the tech- equity, 
nical principles of the common law in such cases no 
suit could be maintained at law in regard to any trans- 
actions or debts between tlio two firms (x). But there 
was no difficulty in proceeding in courts of equity to 
a final adjustment of all the concerns of both firms iu 
regard to each other ; for, in equity, it was sufficient 
that all parties in interest were before the court as 
plaintiffs or as defendants, and they need not, as at 
law, in such a case, have been on opposite sides of the 
record. In equity, all contracts and dealings between 
such firms, of a moral and legal nature, were deemed 
obligatory, though void at law. Courts of equity, in 
such cases, looked behind the form of the transactions 
to their substance, and treated the different firms, for 
the purposes of substantial justice, exactly as if they 
were composed of strangers, or were, in fact, corporate 
companies (t). In such cases, a plaintiff would still 
do well to sue in equity alone, and not at law. 


Upon similar grounds, one partner could not, at law, AtUw, one 

^ .... * , partner can- 

maintain a suit against his co-partners to recover the n jt sue his 

co-partners in 


(r) Twiss V. i Atk. 67 ; VampbtU v. MulUtU 2 Swanst. 574 ; 

and see Lacey v. 4 Ch. Div. 537, affirmed succesaively in tiia 

Court of Appeal and in the House of Lords. 

(f) Botanquet v. Ifroy, 6 Taunt. 597. ^ 

(t) 3 iainwaring v. Newman^ 2 B. A P. 120 ; St. 679, 680 ; De TatUt 
▼. Shaw^ i ii, k A. 664. 
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a partnership 
transaction,— 
he may in 
equity. 


amount of money which he had paid for the partner- 
ship, since he could not sue them without suing him- 
self also, as one of the partnership (u ) ; but he might 
have done so in equity ; and he would still do so in 
equity, the case not being proper for, or practical in, 
a court of common law. 


(«) Wrif/ht V. Jfunter^ 5 Ves. 792 ; BoviU v. Hammond^ 6 B. & C. 
151 ; tSedtjwick v. DanieU 2 H. & N. 319 ; Attwood v. Maude^ L. K. 3 
Cb. Aj)}). 369 ; and see Brown's Law Dictionary, title Partnership. 
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CHAPTER VII. 


ACCOUNT. 


I. The action of account was one of the most ancient 
forms of action at the common law. Ihit tlie modes 
of proceeding in that action, although aided from time 
to time by statute, were found so very dilatory, incon- 
venient, and unsatisfactory, that as soon as courts of 
equity began (and they began very early) to assume 
jurisdiction in matters of account, the remedy at law 
began to decline, and fell into disuse. For, at the 
common law an action of account lay in two classes 
of cases only, that is to say, — ( i .) Wliere there was 
either a privity in deed by the consent of the party, 
as against a bailin', or a receiver appointed by the 
party ; or a privity in law, ex jyrovi^iioiu legisy as against 
guardians in socage (a), and their executors and admini- 
strators {h ) ; and, (2.) V>y the law merchant, according 
to which one naming himself a merchant might have 
an account against another, naming him as a merchant, 
and charge him as a receiver (c), or against his exe- 
cutors 


I. Account 


At common 

lal« 

aiK 

nient. 


WTien account 
lay at law. 

X. In cjtiies of 
privity of deed 
or law. 


3. Between 
merohantc* 


The reasons for the disuse of the action of account suitom _ 

. , _ . . ferred eqnttjr, 

at common law, and its progress m equity, are not ucauM of it* 
hard to find. One ground was, that courts of common 
law could not compel a discovery from tlie defendant 


(а) Ct*. Litt 90 6. 

(б) 3 A 4 Anne, c. 16. 

(c) Co. Litt. 172 a. ; II Co. R. 89. 

(d) 13 Edw. III. c. 23. 

2 Q 
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on his oath ; another ground was, that the machinery 
and administrative powers of the courts of common 
law were not so well adapted for the purposes of an 
account as those of the courts of equity. 

In wbat cates Courts of common law having failed to give due 
relief in cases of account, suitors were obliged, in most 
cases, to come into equity for that purpose ; and it now 
becomes necessary therefore to examine in what cases 
equity would afford such relief. It should be premised, 
however, that since the coming into operation of the 
Judicature Acts the jurisdiction in account has become 
co-extensive at law and in equity; consequently, in 
all matters of account whatsoever, equity now has 
jurisdiction, although the accounts should be ever so 
simple, and although law would therefore be the more 
proper forum ; and on the other hand, law also now 
has jurisdiction in all matters of account, even the 
most complicated, and even when a fiduciary relation is 
involved in the case. But in all these last-mentioned 
cases, the equity division is the properer and more 
convenient jurisdiction ; and we propose therefore to 
set for the principal of such last-mentioned cases, in 
which an action for an account more properly lies in 
the equity division. 

Prindpil I, Equity would assume jurisdiction where there 
existed a fiduciary relation between the parties ; as in 
favour of a principal against his agent, though not in 
favour of the agent against the principal The rule is 
thus stated by Sir J. Leach (e) ; — “ The defendants here 
** were agents for the sale of the property of the plain- 
" tiflf, and whenever such a relation exists a bill will lie 
" for an account ; the plaintiffs can ordy learn from the 
“ discovery of the defendants how they have acted in the 
“ exeotUion of thdr agency.'* But an agent is not pre- 


(e) MacktnJtU y. /oaiufoii, 4 Mad. 373. 
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eluded from setting up the Statute of Limitations 
against his principal, unless a confidential relation in 
the nature of a trust has been created (/). 


It has been argued that if the principal may com- Agent oumot 
mence an action against his agent, the agent may like- coant**gIini« 
wise do so against his principal ; but the rights of prin- principal 
cipal and agent are not correlative. The rights of the 
principal rest upon the trust and confidence reposed 
in the agent, but the agent reposes no such confidence 
in the principal (y). 

By analogy to the case of princip*al against agent, the 
Court of Chancery decrees an account against the in- fringer. 
fringer of a patent, on the ground that the patentee may 
adopt the acts of the defendant as those of his agent. 

From this principle it follows, that the plaintiff in such 
a suit must elect between an account and damages. He . 
cannot claim both, and at the same time approbate and 
reprobate the agency of the defendant (A). The same 
rules are applicable to the case of the assignee of a 
patent suing a licensee of the assignor (i). 


Cases of account between trustees and ccstais out _ 

^ irutt ftgMntl 

trustent may properly be deemed confidential agencies, troitM. 
and are peculiarly within the jurisdiction of courts of 
equity (j). 


2. Equity would also assume jurisdiction where 
there were mutual accounts between the plaintiff and eoant« 
the defendant 

dant. 


(/) Lake V. BeRt 34 Ch. Div. 462 ; Dooby v. Wanton, 39 Ch, Div. 178 ; 
«ind duting. In re Hindmar$h^ I Dr. k Sm. 129 ; Bu^ick v. Oarrick^ 
L. R. 5 Ch. App. 233. 

(p) Padwiek v. Stanley, 9 Hare, 627 ; Smith v, Levavx, 33 L. J. Ch. 
167, 

(i) NeiUon v. Betts, L. R. 5 H. L. i ; Walson r. Holliday, 20 Ch, 
Div, 78a 

(i). Sergmamn ▼. McMillan, 17 Oh. Div, 423, 

(jO Jk^k€r T. Somes, 2 My. k Koexk, 664. 
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Mutual ac- 
count#,”— 
'where each of 
two partiea 
hae yeoeWed 
and alio paid 
on the other's 
aooount. 


Ko aooount if 
it is a mere 
question of 
set-off. 


3* Cireum- 
stances of 
great oom- 
pUeation. 


The test k— 
Can the ae- t 
counts be* 
examined on 
a trial at niti 
priu»9 


As to what are mutual accounts, the best definition 
is to be found in the judgment in Phillips v. PhiU 
lips {k ) : — “ I understand a mutual account to mean 
** not merely where one of the two parties has received 
money and paid it on account of the other, but where 
“ each of two parties has received and also paid on the 
“ other's account, I take the reason of that distinction 
“ to be, that in the case of proceedings at law, where 
“each of the two parties has received and paid on 
“ account of the other, what would be to be recovered 
“ would be the balance of the two accounts ; and the 
“ party plaintiff would be required to prove, not merely 
“ that the other party had received money on his account, 
“ but also to enter into evidence of his own receipts and 
“ payments — a position of the case which, to say the 
“least, would be difficult to be dealt with at law. 
“ Wliere one party has merely received and paid moueys 
“on account of the other, it becomes a simple case. 
“ The party plaintiff has to prove that the moneys have 
“ been received, and the other party has to prove his 
“ payments.' The question is only of receipts on the 
“ one side and payments on the other, and it is a mere 
“ question of set-off; but it is otherwise where each 
“ party has received and paid (/). 

3. An action for an account would also lie where 
there are circumstances of great complication. As to 
what is the criterion of the amount of complication 
necessary to give jurisdiction to a court of equity, 
independently of any other circumstances, the judg- 
ment of Lord Kedesdale in O'Connor v. Spaight (m) is 
in point: — ^“The ground on which I think that this 
“ is a proper case for equity is, that the account has 
“ become so complicated that a court of law would be 
“ incompetent to examine it upon a trial at nisi prius 


{k) 9 Hare, 471. 

(0 Padwitk f, Buntt 18 Boat. 575 ; Fluker t. Taylor^ 3 Drew. 183. 
(m) t Soh. k Lefr. 305. 
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“ with all necessary accuracy. • . . This is a principle 
“ on which courts of equity constantly act, by taking 
“cognisance of matters which, though cognisable at 
law, are yet so involved with a complex account that 
it cannot properly be taken at law.” But this prin- 
ciple was not quite settled (n) ; and it was by no means 
to be taken as a universally conclu:?ive criterion, especi- 
ally after the Common Law judges had a special power 
conferred on them by the Common Law Procedure 
Act of 1854, on a cause coming on at 7 iisi priiiSy to 
compel a reference to arbitration ; and now under 
the Judicature Acts, as modified by the Arbitration 
Act, 1889 (o), matters of account as well as other 
matters mav be variouslv referreil to an official or 
other referee for report ( p). And the suggested rule, 
therefore, cannot perhaps be put higher than this — 
that the difficulty of examining the accounts at 7 iisi 
prius will be a strong circumstance in favour of a 
resort to the aid of equity. In short, the equity to an 
account must be judged from the nature and facts of 
each particular case (q). 


Compuliory 
rtferenoo to 
arbitrat^n by 


and fafarencea 
of variouf 
•orta for re- 


Aota, 

and rulaal ai 
modified by 
A rbitratioQ 
Aot, 1889. 


It is ordinarily a good bar to a suit for an account Chief dafancaa 
that the parties have already in writing stated and ^ 

adjusted the items of tiie account and struck the 
balance (r). In such a case, a court of equity will not count, 
interfere ; for, upder such circumstances, an indehitatus 
assumpsit lies at law, and there is no ground for re- 
sorting to equity. If, therefore, there has been an 
account stated, that may be set up by way of plea as 
a bar to all discovery and relief, unless some matter is 


(n) 2’ajf Vale Rail. Co. v. Nixon^ i H. L. Caa. 1 1 1 ; Souih-£astern • 
JlaiL Co. V. Martin, 2 Phill. 758 ; PhUlip$ v. Phittipn. 9 Haro, 475. 

(0) 52 k 53 Viet. c. 49, Bt. 13-17, repealing 17 k 18 Vict. c. 125, m. 
3-17, 36 k 37 Vict. c. 66, Bs. 56 (part), 57-59, and 47 k 48 Viet c. 61, 

SH. 9-1 I, 

(p) Longman v. Past, 3 C. P. D. 142 ; 3 Q. B, D. 295. 

(g) Phiilipt Y. PhUlipt, 9 Hare, 475 ; £huth-E(ukm Railway Co. v. 
Martin, 2 Phill. 758. 

(r) IXitrfon v. Dawton, i A?k, i. 
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*‘op«n” the 
whole Moount 
if there be 
mieteke or 
frt«ui ; and in 
other OMee, 
oertiouUr 
itenia onlj 
will be exa- 
mined, i.e., 
libertjr will be 
given to 
“•nrcharge” 
and “falsify.” 


What U a 
eUted or 
atUled 

aooottni? 


shown which calls for the interposition of a court of 
equity. But if there has been any mistake, or omission, 
or accident, or fraud, or undue advantage, by which 
the account stated is in truth vitiated, and the balance 
is incorrectly fixed, a court of equity will not suffer 
it to be conclusive upon the parties, but will in some 
cases direct the whole account to be opened,'' ie.y taken 
de novo. In other cases, where the mistake, or omission, 
or inaccuracy, or fraud, or imposition, is not shown 
to affect or stain all the items of the transaction, the 
court will content itself with allowing the account to 
stand, with liberty to the plaintiff to “ surcharge and 
falsify " it — the effect of which is to leave the account 
in full force as a stated account, except so far as it 
can be impugned by the opposing party, who has the 
burden of proof on him to establish errors and mis- 
takes. The showing an omission for which credit 
ought to be given is a surcharge; the proving an 
item to be wrongly inserted is a falsification. Tlie 
onus prdbandi is always on the party having liberty 
to surcharge and falsify (s). And this liberty to sur- 
charge and falsify includes an examination not only 
of errors of fact, but of erroi-s of law. What shall 
constitute, in the sense of a court of equity, a stated 
or settled account, is in some measure dependent on 
the circumstances of each case. An acceptance of an 
account may be express, or it may be implied from 
cix-cumstauces. Acquiescence in stated accounts, even 
though for a long time, although it amounts to an 
admission or presumption of their correctness, does* 
not of itself establish the fact of the account having 
been settled (0- 


(«.) LMbM 
Md aoqul- 


The court is generally unwilling to open a settled 


, (i) put T. CholmofUl4^jf, 2 Vet. Sr. 56$. 

(t) HufUfrr, Meher, 2 De Q. J. k S. X94, 202 ; Ottkmgv, 
9 Ob. Div. 547. 
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account^ especially after a long time has elapsed, except 
in cases of manifest fraud (u). But in cases of settled 
accounts between trustee and cestui que trust, and other 
persons standing in confidential relations to one another, 
where rfiala fides is alleged, there is scarcely any length 
of time that will prevent the court from opening the 
account altogether (v\ or at any rate giving liberty to 
surcharge and falsify. 

And it should be remembered that a broker is in a Broker eod 
fiduciary relation to his client (w), although a banker dffferonw 
(merely as such) is not in any such relation towards ^tween. 
his customer (x). Also, semhle, an assurance society 
is not in any fiduciary relation towards the person 
entitled to the policy moneys, but is rather in the 
position of a mere stakeholder 

Accounts are often taken (e.y., between partners) Acoounto, 
without any very strict compliance with the articles 
regulating the manner of taking the account ; and the 
question then arises, how far the account (although not tbe oontriujt 
stated in a regular manner) is to be taken as a settled mtkjhi 
account and binding accordingly in the absence 
fraud. And it appears that the court will hold the i«g- 
account, although irregularly taken, to be a settled 
account, if under all the circumstances it appears tliat 
the parties so intended ; for being sui juris they may 
validly agree to variations in the mode of taking the 
account {z). And in the recent case of Holgate v. 


(«) Banner v. Berridgc^ i8 Ch. Div. 254. 

(r) Mattheie* v. WaUwyny 4 Ves. 125 ; Todd v. WiUon^ 9 Beav. 486; 
WaUon V. liodwell, 7 cL Div. 625 ; ii Ch. Div. 150; and see pp. 
192, 193, Bupra, 

{w) hx parte Cook, in re Straehan, 4 Ch. Div. 123, 

(x) Poletf V. J/ill, I PhilL 405. 

(y) Matthew v. Xorthern Aituranee Co., 9 Ch. Div. 80; but see 7 n 
re Haycock* t Poliev, i Ch. Div. 61 1 ; Crouley v. City of OUtegow Life 
Aeiuranee Co., 4 CL Div. 421 ; Webster ▼. British Empire Atsuranee Co., 
1 5 Ch. Div. 169. 

(*> Coventry v. Barclay, 3 D. J. A Sm. 320 ; Ex parte Barber, in re 
Bather, L. 5 tJh. App, 
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Shutt (a), \yhere it appeared that by the rules of a 
Benefit Building Society the accounts were to be audited 
and signed by the auditors, and that the secretary or 
treasurer was not to be answerable for any mistakes, 
omissions, or errors that might afterwards be found in 
them.; and in the action (which was by the share- 
holders for an account against the secretary) the 
defendant gave judgment for the ordinary account, 
and carried in a complete account, and the plaintiffs 
carried in a surcharge, and the defendant then set up 
certain accounts (which he said had been audited 
under the rules), the court declared that the audited 
accounts ought not to be disregarded, but the plaintiffs 
were entitled to impeach them for fraud ; and when it 
subsequently appeared that the audited accounts had 
not been audited in accordance with the rules (which 
required two or more auditors, and that the auditors 
should be members of the society), but had through- 
out been audited and signed by one person only and 
who was not a member of the society, the court de- 
clared that (notwithstanding the literal non-compliance 
with the rules) the defendant was entitled to show 
that the accounts in question were to be treated as 
settled accounts on any other ground than that they 
were audited in accordance with the rules. 


(a) 27 Ch. Div. Ill ; 28 Cb. Div. ill. 
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CHAPTER VIIL 

SET-OFF AND APPROPRIATION OF PAYMENTS 
AND OF SECURITIES. 

I. Set-off. — “N atural equity says that cross demands i. Set-oir. 

“ should compensate each other, by deducting the less 
“ sum from the greater, and that the diflerence is the 
“ only sum which can bo justly due (a). Hut the com- 
mon law refused to carry out this principle of natural At law, no net- 
justice, where the mutual debts were unconnected, 
and the respective creditors were required to sue in 
independent actions. The Legislature accordingly in 
due course interfered, firstly in the case of bankrupts, 
and allowed a set-off at common law in that and a 
few other cases, by the statutes of “ Set-off’^ (d); and Ai tocon- 
although these old statutes have since been rej)ealed (r), 
yet the principle of set-off which they introduced is saved 
by the repealing statute; and the principle itself was law and 
already too well established to be affected by the repeal 
of the old statutes. As regards connected accounts of 
debit and credit, both at law and in equity, and with- 
out any reference to the last-mentioned statutes, the 
balance of the accounts only was recoverable, which 
was therefore a virtual set-off between the parties (d). 

Even equity generally followed the law as to set off, 
but with limitations and restrictions. If there was no allowed, 
connection between the demands, then the rule was as 

(а) Oreen v. Parmer, 4 Burr. 222a 

(б) 4 Anne, c. 17, «. 11 ; 2 0«o. II. c, 22, «. 13 ; 8 Oeo. II. c. 24. 

B. 4. See In rt WhitehouMe d? Co., 9 Cb. Div. 595. 

(e) 42 A 43 Vicl. c. 59. 

{d) Dtdc V. SoiUtf 4 Burr. 2133- 



THE C30NCUEEENT JUEISDICTION. 


6i8 

at law ; but . if there was a connection between the 
demands, equity acted upon it, and allowed a set-off 
under particular circumstances (e). 

In the In the first place, then, it would seem, independently 

statutes of set-off, courts of equity, in virtue of 
their general jurisdiction, were accustomed to grant 
nrntual credit, relief in all cases of mutual and independent debts 
where there was a mutual credit ; and by mutual 
origin. credit, in the sense in which the term is here used, 
was to be understood a knowledge, on both sides, of 
an existing debt due to one party and a credit by the 
other party, founded on and trusting to such debt as 
a means of discharging it (/). Thus, for example, if 
A. should be indebted to B. in the sum of £ 1 0,000 
in a bond, and B. should borrow of A. ;^^2000 on his 
own bond, the bonds being payable at different times, 
the nature of the transaction would lead to the pre- 
sumption that there was a mutual credit between the 
parties as to the £2000^ as an ultimate set-off, pro 
tanto, against the debt of 16,000. Now, in such a 
case, a court of law could not set-off these independent 
debts against each other; but a court of equity would 
not hesitate to do so, upon tlie ground either of the 
presumed intention of the parties, or of what was called 
a natural equity (^). And now, under the Judicature 
Acts, and orders and rules thereunder, especially Order 
xix. Rule 3, in extension of the Common Law Pro- 
cedure Act, 1854 (^), such independent debts con- 
tracted upon such a ground of mutual credit may be 
set-off against each other. Similarly, debts and other 
demands which have a common origin may be set-off 
against each other (i). 

(e) v. Samwl, i Cr. k Ph. i6i, 172, 173. 

(/) Kx parU PreacotU l Atk. 23a 

(sp) Lwieibarough v. Jone$^ i P. Wnu. 326 ; Jtfft v. Wood^ 2 P. Wma, 
128 ; PooAurghe v. Cox, 17 Ch. Dir. 52a 

(A) BuUen and Lenke, p. 570. 

(<) Young v. Kitchen, 3 £xch. Div. 127 ; Oovemment qf Neuffound^ 
lawl T. Newfoundland JL C., 13 App. Ca. 199. 
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In the next place, as to equitable debts, or a legal M in the 
debt on one side, and an equitable debt on the other, 
there was great reason to believe that whenever there 
was a mutual credit between the parties touching such 
debts, a set-off was upon that ground alone maintain- debt ou the 
able in equity ; although the mere existence of mutual 
debts, without such mutual credit, miijht not, even in 
a case of insolvency, have sustained it (/;). But the debu. 
mere existence of cross demands would not have been 
sufficient to justify a set-off in equity (/). Indeed, a 
set-off was ordinarily allowed in equity only when the 
party seeking the benefit of it could show some equit- 
able ground for being protected against his adversary's 
demand — the mere existence of cross demands was not 
sufficient A fortiori, a court of equity would not 
interfere on the ground of an equitable set-off to pre- 
vent a party recovering a sum awarded to him for 
damages for breach of contract, merely because there 
was an unsettled account between him and the other 
party in respect of dealings arising out of the same 
contract (m). But now a set-off could be effectuated, 
both at. law and in equity, in all these cases. 

# 

However, wdiere there were cross demands between ^ 

tlie parties of such a nature that, if both were recover- if 
able at law, they would be the subject of a set-off, then 
if either of the demands was a matter of equitable Mt-off, 

equity r®- 

jurisdiction, the set-off would be enforced in equity (n). ii< 

As, for example, if a legal debt was due to the de- 
fendant by the plaintiff, and the plaintiff was the 
assignee of a legal debt due to a third person from the 
plaintiff, which had been duly assigned to himself, a 
court of equity would set-off the one against the other, ^ 
if both debts could properly be the subject of set-olf 


{k) Jama t. Kynnier^ 5 VeB. lio ; PiggoU v. WtUiamSt 6 Ma<L 95. 

( l ) Pawson V. l Cr. A Ph. r6i, 

(m) St 1436 ; Aairion ▼. Samuel, 1 Cr, k Pb. l6l ; Beti v. llillt b. K. 
8 C. P. 10. 

(n) Clarhe v. Cort, 1 Cr. k Pb. 154- 
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at law (o). And now there would be no difficulty in 
setting off such cross demands either at law or in 
equity. 

But a set-off always was, and still will be, prevented 
caUs. by some intervening equity. Thus, a shareholder in a 
limited company, who is also a creditor, will not, in 
the event of the company being wound up, be allowed 
to set-off his debt against calls made on him ; but must 
first pay the amount of all calls due, and then take a 
dividend rateably with the other creditors. In this 
case the equity of the general creditors intervenes to 
prevent the set-off; otherwise, in the event of a defi- 
ciency of assets, the creditor-shareholder would get an 
undue preference, and in effect receive twenty shillings 
in the pound on the amount of his debt (p). The same 
rules are applicable to directors being creditors of the 
company (r/). And there is no set-off of nun-actionable 
claims against an actionable debt (r), or of an ordinary 
executable debt against one that is exempt from recovery 
by execution (s). But a solicitor’s lieu on costs appears 
to be no longer a bar to a set-off of costs against debt (t). 


Other 
no let-oAf. 


Set-off under 
Hankniptoy 
Act, 1803, 

46 A 47 Viet, 
c. sa, e. 38. 


In bankruptcy, where there have been mutual cre- 
dits, mutual debts, or other mutual dealings between 
the bankrupt and any other person proving or claiming 
to prove a debt under the bankruptcy, . . . the sum 
due from the one party shall be set-off against any sum 
due from the other party ; and this rule extends to 

(0) St, 1436 a; Williamt v. Davies^ 2 Sim. 461. 
ip) OriwVi L. R. i Ch. App. 528; Black dr Cos, Cast, L. R. 
8 Ch. App. 254 ; Incc Hall Co, v. Douglas Forge Co., 8 Q. R D. 179 ; 
In re Vif hUehouse dr Co., 9 Ch, Div. 595, overruling Brighton Arcade 
Coming v. Ihwling, L. R, 3 C. P. 175. 

(9) In ^ Exchange Banking Co., 21 Ch. Div. 519; Ex parte PeUy, 
21 Ch. Div. 496 \ In re Milan Tramways, ex parte Theys, 25 Ch. Div. 

587* 

(r) BawUy v, Bauley, i Q. B, D, 460 ; and see Bodgson v. Fox, 9 
Ch. Div. 67^ 

• (•) OathercoU v. Smith, 17 Ch. Div. i. 

(0 PringU v. Oloag, 10 Ch. Div, 676 ; and aee the Chapter on 
Lieua, at pp. 410-412, supra. 
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a case of liquidated damages (u). And it extends also 
to unliquidated damages arising in connection with a 
contract (^'). 

In the next place, courts of equity, following the law, No let-off of 
would not allow a set-off of a joint debt against a in differeuT”* 
separate debt, or conversely of a separate debt against 
a joint debt ; or, to state the proposition more gene- 
rally, they would not allow a set-off of debts accruing 
in different rights ; and therefore, wliere an executor 
and trustee of a legacy, who was also the residuary 
legatee, had become tlie creditor of the husband and 
administrator of the deceased legatee, he was not, in 
the absence of any special agreement, allowed to set-oli‘ 
his debt against the legacy, to which the husband, 
having survived his wife the legatee, was as such 
administrator entitled {x). Under the new procedure 
(y), a set-off may in a few specified cases be now made 
of joint against separate debts. 

But special circumstances might occur creating an Except under 
equity which would justify the interposition of the 
court, even where the cross demands existed in difle- 
rent rights. Thus in Ex 2^arte Stej^hens {z\ bankers 
were directed to lay out money in certain annuities, in 
the name and to the use of S. They did not do so ; 
but, representing that they had done so, made entries 
and accounted for the dividends accordingly, S. after- 
wards, relying on their representations, gave a joint and 
several promissory-note with her brother to the bank, to 
secure the brother’s private debt to them. The hankers 
afterwards failed, and their assignees in bankruptcy 


(«) Booth T. Iiutckin$onf L. R 15 £q. 30; and cee Judicature Act, 
1873, 25 » § 

{v) Bankruptcy Act, 1883, a. 37 ; and see Jach v, Kijjptng, 9 Q. B. 
B. II3 ; BUioU V. Turqvandt 7 App. Ca. 79. 

(x) Freeman t. Lamas, 9 Hare, 109; Lambarde ▼. Older, 17 Bear. 
542 ; Bailey ▼. Finch, L. R 7 Q. B. 34. 

(y) Judicature Acte, Order xviii. Kulee 4, 5, & 6. 

(e) n Vea. 24, 
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sued the brother alone. A petition was then presented 
by S. and her brother, praying that the petitioners 
might be at liberty to set-off what was due on the note 
against the debt due by the bankrupts to S., that she 
might prove for the residue, that the note might be 
delivered up, and the assignees might be restrained from 
. suing upon it ; and it was accordingly so decreed (a). 

It Appropria- II. Appropriation of payments, — Questions as to the 
imputation appropriation, or, as it is termed in the Eoman law, 
of payment!, imputation of payments, arise in this way. Sup- 
pose a person owing another several debts makes a 
payment to him, the question then arises, to which 
of these debts shall such payment be appropriated or 
imputed ? — a matter often of considerable importance, 
not only to the debtor and creditor, but sometimes also 
to third persons. For instance, suppose A. owes to B. 
two distinct sums of i oo and £ i oo, and A. could 
set up the Statute of Limitations as a defence to an 
action for the earlier of the two debts, but not to an 
action brought for the other, it is clear that if A. paid 
£100 to B., and that payment could be imputed to 
the earlier debt, B. oould still recover from him another 
£100; whereas if it were appropriated to the later 
debt, he would be without remedy as to the earlier. 
Again, suppose A. owes B. two sums of ;^ 5 oo, for the 
first of which C. is a surety ; if A. pays B. i^Soo, and 
it is imputed to the first £$00, C/s liability* will cease ; 
if it be imputed to the other ;f500, C.'s liability will 
remain 

luu £it ^pou the subject of appropriation is, 

to oppropiLt > that the debtor has the first right to appropriate any 

wSSbdfUiht which he makes to whatever debt, due to 

m his creditor, he may choose to apply it, provided the 

* (a) roffMOiy T. iVo6f«, 3 Mor. 593; EmfoHe S€ms(m, 12 V«o. 346; 
18 Voi. 23a ; Omwdcr r. Aetna, t You. k OoU. Sseh. 0 . 427, 433. 

(6) Ctaifkm*$ Ckmt l Her. 572; Tador*o L. C. Mora. 1 m, 17. 
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debtor exercise this option at the time of snaking the 
jpayment (c). And the intention of the person making 
the payment may not only be manifested by him in 
express terms (c?), but it may be inferred from his 
conduct at the time of payment, or from the nature 
of the transaction (r). 



In the next place, where the debtor has himself 
made no special appropriation of any payment, then creditor 
the creditor is at liberty to apply that payment to 
any one or more of the debts which the debtor owes ^ 

debt bo 

him (/) ; and it seems that the creditor need not make ohooMt. 
an immediate appropriation of it, but may do so at 
any time, at least before action This privilege of 
the creditor, however, must be taken with this limita- 
tion, that he has no right to apply a general payment 
to an item in the account which is in itself illegal and 
contrary to law (A). 

However, where A. was indebted to B. on several 
accounts, and a payment had been made, as for the itaiment ottri 
first instalment of a composition on the several debts, 
but the arrangement subsequently broke down, owing 
to the non-payment of the other instalments ; it was 
held that it was not open to either party subsequently 
to appropriate the payment to any specific debt ; but 
that from the nature of the transaction it must be 
deemed to have been paid in respect of all the debts 
rateably (t). 


(e) St. 439 e ; Anon, Cro. Eltz. 68. 

(d) Ex parte Imberi^ x De Q. A Jo. 152. 

(c) Young v. En^ieh^ ^ Beav. 10 ; AU.-Otn. of Jamaica v. Mander- } 
$on, 6 Moo, P. C. C. 239, 25? ; BuehanOn v. Kvdnf, 5 Gr. 332. 

(/) Lyeaght v. Walker^ 5 Bligh, N. 8. 1, 28 ; Brown, 2 Or. ill, 
590. 

(o) PkUpoU V. /onei, 4 Not. k Mao. 16; 2 Ad. A £11. 44 ; Simeon 
T. Ingham, 2 B. A C. 65. 

« (A) Wright ▼. Laing, 3 B. A C. 165 ; BiSbant ▼. OrkheU, I B. A P. 

26^ 

(0 Tkomoom t. ffudeon, L. R. 6 Ch. App. 320. 
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Stotiite-bftrred Where there are two debts, one of them barred by 
the Statute of Limitations, and a payment is made by 
•ffeotof. debtor without appropriating the payment, the 

creditor may appropriate it towards satisfaction of the 
(a.) Appro- debt already barred ; but such an appropriation will 
liEve no operation to revive a debt already barred (A;), 
dobt where there are several debts, some of which are 

(6.) A general barred, if a payment is made on account of principal 
a or interest generally, the effect of such payment will 
be to take out of the operation of the statute any debt 

•tatttte^^ut barred at the time of payment, but it will 

doei not re- iiot revive a debt which is then barred ; and the in- 
debt.* f erence will be that the payment is to be attributed to 

those not barred (Z), 


(3.) If neither If neither debtor nor creditor has made any appro- 
w^tor inakee pi’iation, then the law will appropriate the payment, 

seems, to the earlier, and not, as the Loman law 
mtbei It. does, to the more burdensome debt {in), Tliis appro- 
priation by law receives its most frequent application in 
cases of running accounts between parties, where there 
are various items of debit on one side, and various 


items of credit on the other side, occurring at different 
times, as in a banking account. In Clayton's Case (?i), 
eSrint ac On the death of D., a partner in a banking firm, there 
was a balance of 1 7 1 3 in favour of C., who had a 


running account with the firm. After the death of D., 
the surviving partners became bankrupt ; but before 
their bankruptcy C. had drawn out sums to a larger 
amount than 1 7 1 3, and had paid in sums still more 
considerable. It was held that the sums drawn out 


(If) MHU ▼. Fowkt*, 5 Bing. N. C. 455. 

Nath T. 6 De G. M. k O. 474. 

(m) NilUr, Fowket^ 5 Bing. K. 0 . 455. Se« Potbi«r on Oblig. by 
Evani, 528-535, 561-572. 

(n) 1 Mor. 5^5 > dieting. Blaekbum BentufU BaUdiag Soeietf* 

T. 23 Cu. Div. 61 ; Wenloek t. Jtiver Bee Co., 19 Q. B. D. 

339. 
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by C. after the death of D. must be appropriated to 
the payment of the balance of £171$ then due, and 
that consequently the estate of D. was discharged from 
the debt due from the firm at his deaths the sums 
subsequently paid in by C. constituting a new debt, 
for which the surviving members of the firm were 
alone liable. In such a case, the sums paid to the 
creditor are deemed to be paid upon the general 
blended account, and go to extinguish pro ianto the 
balance of the old firm, *in the order of the earliest 
items thereof. ‘‘ In such a case, there is no room for 
“ any other appropriation than that which arises from 
“ the order in which the receipts and payments take 
“ place, and are carried into the account. PrcmniMy 
it is the sum first paid in that is first drawn out. It 
is the first item on the dehit side of the account that is 
“ discharged or reduced hy the first item on the credit side, 
“ The appropriation is made by the very act of setting 
** the two items against each other. Upon that principle 
all accounts current are settled, and particularly cash 
accounts. When there has been a continuation of 


dealings, in what way can it be ascertained whether 
the specified balance due on a given day has or has 
not been discharged, but by examining whether pay- 
ments to the amount of that balance appear by the 
account to have been made? You are not to 
the account backwards, and strike the balance at the backward!, 
head, instead of at the foot of it. A man’s banker 
breaks, owing him on the whole account a balance of 

/• X Y Y Y 1 . initead of the 

;6 1000. It would surprise one to hear the customer foot, 
say, ‘ I have been fortunate enough to draw out all that 
I have paid during the last four years ; but there is 
£ 1 000 which I paid in five years ago, that I hold # 

' myself never to have drawn out, and therefore, if I can 
find anybody who was answerable for the debts of the 
'banking-house such as they stood five years ago, I 
’ have a right to say that it is that specific sum which 

2 R 
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Ca ^ — when 
i&ftp|»Ufiable? 


At between a 
gUAtunteed 
ttfoount, and 
a new aooount 
not 

guaranteed. 


At between 
trust moneys 
and trustee's 
own moneys 
mixed in 
one account. 


^ is still due to me, and not the ;£^iooo that I paid in 
** last week * ” (0). 

. But the rule in Clayton*s Case (p) is only a pre- 
sumption of law, and may therefore be excluded or 
displaced by other considerations. Accordingly, where 
the current account at a bank is an account guaranteed 
by a third party, and the guarantee ends (say, by the 
death of the guarantor), and a sum of ;^iooo is then 
owing on the account, — the estate of the guarantor 
remains in general liable for that amount, notwith- 
standing that the principal debtor may have subse- 
(|uently paid into the bank other moneys ; at least this 
will be so, if such other moneys are carried to a new 
account at the bank, distinct from the guaranteed ac- 
count, and there is no contract express or implied that 
the payments made by the principal debtor after the 
determination of the guarantee shall be applied in re- 
duction or in liquidation of the guaranteed account {q). 
So again, when the current account at the bank is made 
up, partly of moneys belonging to the customer in his 
own right, and partly of moneys belonging to him as 
a trustee for divers classes of cestuis qne trustent, paid 
in at dilh^rent times indiscriminately, and drawn upon 
indiscriminately, the rule in Clayton's Case applies 
indeed as between the divers classes of cestuis que 
trustcui vnier se (r) ; but its application as between 
any one cestui que trust and the trustee is excluded, 
for the trustee could not as against such cestui que 
trust be permitted for the benefit of his own estate 
or of his general creditors to allege that what he had 
drawn out and applied for his own purposes was the 


(0) ClaftoH'i Casft i Mer. 60S, 609 ; and »ee Palmer* » Cate^ i Mer. 
623, 624 \ SUee^*$ Cbae, i Mer, 539 ; BiH v. Birt^ 1 1 Ch. Dir. 773 n ; 
aud PewneK v. BffiU, 4 D. M. A G. 372. 

(|») Supra. 

(g) In ft London A Cb. Bank ▼. rmy, 25 Oh. DiV. 692. 

(r) In re BdUkTe BUate, KnaiMtiU v, Nedlett, 13 Cb. Dit. 696; 
Hanooek r. SmUkt 41 Ch. Div. 43d. ' 



SET-OFF AND APPROPRUTION OP PAYMENTS, ETC. 

trust fund and not his own fund (s) ; and even if the 
trust fund is not, or has ceased to be, capable of 
identification or of being oar-marked, it may yet be 
followed upon the principle that the cestui que trml as 
against his trustee is entitled to a charge upon the 
whole account for the proportion thereof belonging to 
the trust fund. 

III. Appropriation of /Sfec?m/iVs.-r— Closely connected in* Appro- 
with the doctrine of the appropriation of payments is aJ^urit^ 
the doctrine of the appropriation of securities. 

Where A. borrows money from B., and gives B. Tij® iecuritiei 
securities for the loan, A. is of course entitled to be Shargeof th« 
indeinnifiod by B. to the extent of these securities 
against personal payment of the loan ; and subject 
thereto B may (in general) deal with the securities, oae dftbt ; 
rendering to A. the surplus (if any) after payment of 
the loan ; but B. may not deal with the securities 
(except by previous agreement witli A.) in such a • 
manner as to deprive A. of the real indemnity which 
is afforded him by the securities ; therefore, to the 
extent that B. disposes of the securities, the loan is 
discharcred. And so, where A. borrows from B. loans at 
successive times, giving successive securities to provide Or (6.) Sao- * 
for the payment of the successive loans, A. is deemed 
to have appropriated the successive securities to the 
successive loans, which, accordingly, are discharged 
by realisation of the successive securities respectively 
appropriated thereto, and until such realisation the 
securities remain appropriated. 

This successive borrowing on successive securities A^jproprUitlott 
is customary in trade. For example, A. draws bills biii» ** toir*rdf 
on B., and B. accepts the bills, on the faith of A. 


(f) fn re ffalhift EttaUy considering PenndL ▼. 4 De 

Q. M. A G. 372 ; and disting. Expeuie XhU 4e 11 Cb. Div. 772. 
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whmbotli 
drftwtr and 
aocepitor be- 


Holds good 
even in favour 
of third partiea 
holders of the 
aeoeptanoes. 


Seetity If not a 
doable bank- 
mptev: ap- 
plToation ot 
&e **sbort 
1 ” in suol 


sending (and A. in due course sends) to him securities 
(that is to say, remittances), usually in the form of 
** short bills/’ with the intention that B. shall negotiate 
these short bills and apply the proceeds in providing 
for his acceptances, — this application of these proceeds 
both discharging B. as acceptor and indemnifying A, 
as drawer. Now if A. and B. should both of them 
go bankrupt or become insolvent while any of these 
acceptances are outstanding and while any of the 
securities remain in specie in the hands of B., it is 
evident that the securities so remaining in specie in 
B.’s hands are properly applicable according to their 
appropriation, that is to say, in or towards providing 
against the acceptances, and to that extent relieving 
the estate of B. and also the estate of A. of portion 
of its indebtedness : and this principle (which is said 
to be an adjustment of the equities between the two 
estates) holds good even in favour of the third parties 
who hold the acceptances of B., and who are therefore 
commonly called the “ Bill-holders,” at the time of the 
double bankruptcy or insolvency, so that the bill- 
holders deriving this equity under A. and B. become 
entitled to have the appropriation maintained in their 
favour, and the remittances remaining in specie applied 
in or towards payment of the acceptances. And the 
principle in this application of it is commonly called 
the rule in Ex parte Waring (t ) ; but it is to be ob- 
served that the rule in question is only applicable 
when A. and B. are both of them bankrupt or in- 
solvent. Therefore, firstly, if B. alone is bankrupt 
and A, is not, it is clear that the bill-holders prove 
against B/s estate, on his liability as acceptor, and get 
say 3 s. *4d. in the pound, and thereafter obtain pay- 
ment of the residue of their debt from A. on his 
liability as drawer, so that the securities remaining in 


(t) Ex parte WaHng, 19 Vti. 345 ; City Bank v. Lufikie, L. R. 5 CIi. 
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specie io tbe hands of B. go back to A. in or towai^s 
restoring his indemnity (w). And again, secondly, if 

A. is* bankrupt and B. is not, it is equally clear that 

B. discharges his acceptances in full, and applies the 
securities as his own property to the extent of what 
he has had to pay on his acceptances ; and the bill- 
holders in that case do not trouble A.’s estate at all (r). 

And, generally, so long as both A. and B. are solvent, Sfna tbo, if 
the bill-holders cannot interfere with what B. may 
choose to do with the securities, even although appro- 5 
printed, for the appropriation is only as between A. in nueh 
and B. (x) ; but of course by special agreement with the 
bill-holders, the appropriation might even in such case 
be extended in their favour (y). If (as is usually the 
case) the securities are negotiable instruments, then B.’s 
indorsee thereof would take free of the equity of A. to 
be indemnified, but not if such indorsee had notice of 
the appropriation as between B. and A, ( 2 ). And it is 
to be observed that even as between A. and B. them- ^PjJ[*|J*^**“* 
selves, it is not in every instance where bills are drawn cuoi b# 
by A. on B. as against cargoes consigned by A. to 
that those cargoes (or Other remittances) are appropri- 
ated to meet the bills, but a clear appropriation must 
be proved (a). 


(u) PotoUs V. IJargrcaveSf 3 De G. M. k G. 430. 

(v) Powle$ V. Bargreave$f supra. 

(*) ExparU StcphenB, U R. 3 Ch. App. 753 ; Johmton, 

L. R. 5 Ho. Lo. 157. 

iy) Agra v. MastermarCi Bankt L. R. 2 Ch. App. 39 

(«) Steele v. Stuart, L. R 2 Eq. 84 ; and dUtiug. Banco Jk Lima v. 

Anglo- Peruvian Bank, 8 Ch. Div. i6o. 

(a) Pkelpt, Stoket, Co. v. Comber, 29 Ch. Dir. 813 : Brown, Shvpuy 
it Co. V. Kough, 29 Ch. Div. 848; explainiug Frith v. Forbes, 4 D, 1?. 

k J* 4^^* 
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CHAPTEE IX. 


SPECIFIC PEHFOHMANCE. 


Breitoh of oon 
irftot. at com- 
mon law A 

n itioD of 
agei. 


Za oquityi 
contract mast 
be ezaotlv 
performed. 




of 
juris* 


of 

aw, 


• By the common law every executory contract to sell 
or transfer a thing was treated as a merely personal 
contract, and if left unperformed by the party, no 
redress could be had excepting in damages ; and when, 
as usually happened, the executory contract purported 
on the face of it not to be itself the contract, but ex- 
pressed that a formal contract was to be prepared, then 
no remedy at all, even for damages, lay at law for its 
non-performance (a). But courts of equity deemed such 
a course wholly inadequate for or contrary to the 
purposes of justice, and tiiey did not hesitate to inter- 
pose and require from the conscience of the party a 
strict performance of what he could not, without mani- 
fest fraud or wrong, refuse (b). But the ground of 
the interference of equity having been the inadequacy 
or total absence of the remedy at law, it followed as 
a general principle, that where damages were recover- 
able and would be a full compensation, equity would 
not interfere (c) ; and such appears to be still the law 
under the Judicature Acts. 


OiMt in which There were, however, certain cases where equity 
refused, and in which therefore the High Court would 
’ still refuse, to interfere to compel specific performance ; 
memt or oon- that is to say, the following classes of cases : — 


troot: — 


(а) Buaeton v. Lutevy 3 Aik. 383. 

(б) Soe Foeter ▼. Wheder, 38 Ch. Dir. 130. 
(c) MameU y. Yiddimg, a Sch. k Lof. 553. 



3. The incapacity of the court to compel the com- 
plete execution of a contract limits also its jurisdic- 
tion to compel specific performance, in cases of 
agreements to do acts involving personal skill, know- 
ledge, or inclination. Thus, in lAimley v, Wagner 
(/), where a lady agreed in writing with a theatrical 
manager to sing at his theatre for a definite period, 
and by a clause subsequently agreed to by her, she 
engaged not to use her talents at any other theatr 
or concert-room without the written autliorisation 
the manager ; and she engaged with the manager of 

(d) Thornton r, Thomtonf 7 Ven. 470 ; £wing v. OAalditUm, 2 Mj 
Cr. 53. 


(3.) A eontn 
which the 
court ofinnoi 
enforce. 

(a.) Where 
|>ereonal ckil 
IS required. 
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(6.) Contract 
to tranifer 
ffood'will of a 
D^lneai with* 
out the pre* 
xniMi« 


ic.) Contractu 
to build or 
repair not on* 
forced, 
beoauae they 
are ^uerally 
too uncertain. 


(d). Berocable 
contract. 


rival theatre within the definite period, — it was held, 
that though the court would restrain the lady from 
singing at any other theatre, it could not compel her 
to sing at the theatre of the plaintiff according to her 
agreement (g). And on the same principle, the court 
refuses specific performance of an agreement for the 
sale of the good-will of a business unconnected with the 
business premises, by reason of the impossibility of the 
thing and the uncertainty of the subject-matter, and 
the consequent incapacity of the court to give specific 
directions as to what is to be done to transfer it (h). 
Again, the court will not in general interfere in cases 
of contracts to build or repair. “ There is no case 
“ of a specific performance decreed of an agreement to 
‘‘build a house, because if A. will not do it, B. may. 
“ A specific performance is only decreed where the 
“ party wants the thing in specie, and cannot have it 
“ any other way ” (t). In the case of building con- 
tracts, moreover, the plaintiff has an adequate, perhaps 
a better, remedy in damages (k); and building con- 
tracts are for the most part too uncertain to enable 
the court to carry them out (/). It seems, however, 
that where such an agreement is clear and definite in 
its nature, the court might without much difficulty 
entertain a suit for its performance (m) ; especially if 
the plaintiff would otherwise be remediless (71). So 
again, the court will not enforce a contract which is in 
its nature revocable, for its interference in such a case 


(p) Martin v. Nutkin, 2 P. Wms. 266 ; Dictrichten v. Cabbum, 2 
Phil 52. 

{h) Baxter v. ConoUy, t J, k W. 576 ; Darbey v. YVAtitoJker, 4 Drew. 
134* I 39 i HP- 

* (») MrringUm v, Ayntdey^ 2 Bro. C. C. 343. 

. (it) SotUh W(d<e% Railway Co, t. Wyiket, x K. & J. 186 ; 5 De G. M. 
a O. 88a 

(0 Motdy ▼. 3 Vee, 184. 

(m) Moody ▼. Fwyin, 3 Vee. ; Baumann v. Jama, L. R. 3 Ch, 
App. 508 5 Luaao t. Comerford, i Vet. 235 ; Lane v, Newdigaie, 10 Vee. 
192 ; NuneaUm Load Board r. General &wage Co,, L. R. 20 £q. 127. 

(n) y, Fume $8 R, C,, L. K. 9 £q. 28 ; end eee Storer ▼. Ortal 
VYTeitmi R, C, 2 Yo. A 0. C. C. 4$. 
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’would be idle, inasmuch as what it had done might 
be instantly undone by either of the parties ; c.g,, the 
court generally refuses to enforce specifically an agree- 
ment to enter into partnership where the agreement 
does not specify the duration of the partnership (0). 


3a. It occasionally happens that an agreement com- (!«•) Sever 
prises two or more matters, some of which, if they 
stood alone, would be specifically enforceable, while 
the others of them (either because of illegality or for performed 
some other reason) are not specifically enforceable. 

Thus, where there is a building agreement, and the 
agreement provides that the lessor shall grant leases 
piecemeal to the builder or his assigns upon the com- 
pletion of the buildings on the several plots, if the 
conditions as to building on any plot have been ful- 
filled, the court will enforce the agreement to grant a 
lease of that plot, notwithstanding that as regards the 
other plots or any of them the buildings have not 
yet been erected, and the court could not specifically 
enforce the agreement to build (/>). ‘ So also, where 
some of the terms of an agreement are legal, and the 
others are illegal, if these latter are clearly severable, 
the court will enforce specifically the terms which are 
legal, provided they are in their own nature otherwise 
specifically enforceable, and a piecemeal performance 
of the agreement is consistent with the intention of 
the parties (j). And in the case of contracts in re- Controcti in 
straint of trade, if the limits of the restraint therein 
appearing to he prescribed are unreasonable, the court 
will (if it can) give the restraint a reasonable limit 
and enforce it accordingly (r). But as a rule, if a 
contract is to be specifically enforced at all, the whole^ 


(o) Berty v. BircK 9 Ve«. 357 ; Stwrge v. Mid, Bad Co R» 

T. CUmenU^ L. R. 8 Cb. App. 96. 

{q) Odeua Tramwayi Co, r, Menddj 8 Cb.. Div, 235. 

(r) BaineM v. Oearyt 35 Cb, Div. 154. 
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contract is to be enforced (s), excepting perhaps some 
term (e.g., as to valuation of timber) which under the 
circumstances is immaterial (t). 

(4.) Oontnwt Where the specific performance of a contract will 
be decreed upon the application of one party, the 
court will maintain the like suit at the instance of the 
other party ; for in all such cases the court acts upon 
the ground that the remedy, if it exists at all, ought 
to be mutual and reciprocal, as well for the vendor 
SUiu^ of as for the purchaser (u\ It follows, therefore, that a 

xTftUdt no ex- ^ ' 

tothi* contract, in order to be specifically enforceable, must 
in^appSranoef mutually binding (v) ; also, that an infant cannot 
sustain a bill for specific performance, for the court 
will not compel a specific performance as against him 
(x). An apparent but no real exception to this rule 
arises under the Statute of Frauds, for the plaintiff 
may obtain specific performance of a contract signed 
by the defendant although not signed by himself ; 
soil, because the Statute of Frauds (y) only requires 
the agreement to be signed by the party to be charged, 
and the plaintiff, by commencing the action, has, it 
is said, made the remedy mutual (z). 


. . Having premised these general observations, it is 

o^nRaatho proposed to treat the subject under two heads, with 
JXSl: regard to- 

partonalfcy. 


I. Contracts respecting chattels personal ; and 
11. Contracts respecting land. 


Noeuantial In making this distinction, however, it is necessary 
dilf«rdiio« be- 
iirten mlty^ 

(1) Stoelfr V. Tr<d</<r6Mm, 3 K. & J. 393. 

<<) JUehardjon v. Smith, L, R. 5 Ch. App. 648. 

(«) AdderUjf t. Dixon, 1 S. & S. 607, 

. (v) Finrrtr t. Fiuh, 35 Beav. 171 ; Bretaer t. Broadwood, 22 Ch. Div. 
lOJ ; WyUon v. Z>tmn, 34 Ch. Div. at 576. 

(tE) Flight y. Bdllw/yi^ 4 Rius. 301. 

(y) 29 Oar. II. ^ 3. 

(a) Fiight y. BoUandi 4 Ruas, 30i« 
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to remember that the court decrees the specific per- and p«nou* 
formance of contracts, not upon any mere distinction CoJtrucU m 
between realty and personalty, but simply because ^ 
damages at law will not in the particular case afford 
a complete remedy. ‘ Thus, in the case of a contract adequat®!*'* 
for land, if (as is usually the case) the damages at law, 
which must be calculated upon the general money 
value of the land, will not be a complete remedy to Secut^ con 
the purchaser, to whom the land may have a peculiar 
and special value; and if (as occasionally happens), in 
the case of a contract for the sale of stock or goods, remedy m 4 
the damages at law, calculated upon the market price ** 

of the stock or goods, will not Jbe as complete a 
remedy to the purchaser as the delivery of the stock 
or goods contracted for, in either of these cases, and 
on the ground simply of the inadequacy of the damages, 
the court will decree specific performance, but other- 
wise it will not do so (a). 

« 

I. Contracts respecting personal chattels. i- Contmcu 

respecting 

personal 

The general rule is, not to entertain jurisdiction 
for the specific performance of agreements respecting enforced 
goods, chattels, stocks, choses in action, and other 
things of a merely personal nature (h). liut to this 
rule there are certain exceptions ; or rather the rule 
is limited to cases where a compensation in damages 
furnishes a complete and satisfactory remedy ; and 
where such damages are not adequate, specific per- 
formance will be decreed. Wherefore, in Duncuft v. Exceptiont to 
Albrecht (c), the Vice-Chancellor decreed specific per- * 
formance of an agreement for the sale of shares in 
a railway company, which he said were a very different 
thing from stock ; for stock was always to be had ii 
the market, but railway shares were limited in number, 

(o) Addeiiey v. Dixon^ I 6. 4 S. 6ia 
{b) Podty r. Buddj 14 Beav. 34, 

(c) 12 Sim. 199. 
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«,nd were not always to be had in the market (d). 
And similarly specific performance would be decreed 
of a contract for the purchase of timber which was 
peculiarly convenient to the purchaser by reason of 
its vicinity (e ) ; and of a contract by a landowner for 
the sale of the timber on his estate, where the object 
of the contract on the landowner’s part was to clear 
his land ; for in all that class of cases, damages would 
not, by reason of the special circumstances, be a com- 
* remedy (/). Again, in Adderley v. Dixon (^), 

under a bank- where there had been a sale and i^urchase of certain 
debts which had been proved under two commissions 
of bankruptcy, specific performance of the agreement 
was enforced at the suit of the vendor ; for that was 
a sale of the uncertain dividends to become payable 
from the estates of the two bankrupts, and damages 
at law could not accurately represent the value of 
such dividends ; and therefore to have compelled the 
purchaser to take such damages would have been to 
compel him to (in effect) sell the purchased dividends 
at a conjectural price ; which he could not have been 
compelled to do ; and on the principle of mutuality, 
the vendor also might therefore have specific perfor- 
mance of the agreement (h). 


(3.) Oontiuoti 
M to me and 
beautiful 


The court will also compel the specific delivery 
of articles of unusual beauty, rarity, and distinction, 
where the damages would not be an adequate com- 
pensation for their non-delivery (i) ; and in Dowling 
V. Betjemann (A:), the court would have ordered the' 
delivery up to an artist of a picture painted by him- 

(d) DolerH v. Rothschild, 1 Sim, k Stu. 598 ; Shaw ▼. Fisher, 2 Do 
0 . It Sm. II ; Odessa 7'ramways r. Mendd, 8 Ch. Div. 23$, 

(e) Suxton ▼, Lister, 3 Atk. 385. 

(/) Adderley v. J>hton, i Sim. k Stu. 607. 

(0) 1 Sim. k Stu. 607. 

( 1 ) Wright t. BeU, 5 Priee, 325 ; Kenny Y. Wexham, 6 Mod. 355 ; 
Oagent t. Gihson, 33 B^r. 557. 

(t) FaUke y. 4 Drow. 658. 

{k) 2 j: It H. 544. 
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self, as having a special value to him; only in that 
case the plaintiff appeared to have himself put a fixed 
price upon the picture, so that the damages became an 
adequate remedy. 


The court will also compel the specific delivery up { 4 ‘) DeUvory 
of heirlooms or chattels of peculiar value to the owner, SS>mi 
and on the ground that the specific thing is the object, 
and damages will not afford an adequate compensation 
(1), Thus, the Pusey Horn, the patera of the Duke 
of Somerset, were things of such a character as a jury 
might (possibly) estimate by their weight — obviously a 
very inadequate and unsatisfactory measure of damages; 
it would be strange if, in such cases, the law did not 
afford any remedy; and great would be the injustice if 
an individual could not have his own property back, 
but should be obliged to take for it the estimate of 
people who could not value it as he did (7/1). 


The cases which have been referred to are not the 
only class of cases in which the court will entertain a * 
suit for delivery up of specific chattels. For where a 
fiduciary relation subsists between the parties, whether 
it be that of an agent or a trustee or a broker, and in 
all these cases whether the subject-matter be stocks or 
cargoes, or chattels pi whatever description, the court 
will interfere to prevent a sale, either by the party in- 
trusted with the goods, or by a person claiming under 
him, and will compel a specific delivery up of the 
articles (n). 

The Courts of Common Law obtained under the common 

powen ti to 


( l ) Somerset v. Coolson, t L. C. 891 ; Pusey v. Pusey, 1 Vem. 273. 

(m) PeJU V. Readt 3 Ves. 70 ; McuxUsfitld w Davies, 3 V. & B. 16 ; 
Reeee v. Trye, l De Q. A: Sm. 273 ; Bcresford v. Driver, 14 Beav, 387 ; 

16 Benv. 134. , _ 

{») Wood ». Sowdiffe, 3 Hmre, 304 ; 2 Ph. 3S3 ; Pollard v. Clat/Um, 
I K. * J. 462 ; £dmmU ▼. C 7 ajr, 28 Bear. 145. 
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Common Law Procedure Act of 1854 
ment in’ an action of detinue, the same jurisdiction 
compel the return of a chattel as the Court of 
Chancery, but the latter court might have enforced its 
decree by attachment, whilst the Courts of Common 
Law could only have enforced restitution by distress 
(p). Under the Judicature Acts, however, the power 
of courts of law is now co-ext‘ensive in this respect 
with that of courts of equity. 

II. Contracts respecting land. 

As regards contracts respecting real property, these 
in general differ greatly from contracts respecting 
personal property ; for with regard to contracts re- 
specting personal property, if tlie contract is not 
specifically performed by the vendor, the purchaser 
may in general provid.e himself with other personal 
property of a like description with that contracted for ; 
and this by means of the damages which he receives 
in the action, so that he in a manner specifically per- 
forms the contract for himself; but with regal'd to 
contracts respecting a specific messuage or specific 
parcel of land, the locality, character, vicinage, soil, 
and accommodations of the specific messuage or land 
may give it a peculiar and specific value in the eyes 
of the purchaser, which cannot in general be replaced 
by any other messuage or land, although of the same 
precise value in the market ; and damages would not 
therefore be adequate relief (5^), and would not attain 
or enable the purchaser to attain the object desired ; 
and for these reasons, tlie court almost invariably 
decrees the specific performance of contracts regarding 
; and the jurisdiction where it exists extends also 


(o) 17 k 18 Viet c. 125, 8. 78. 

(p) D«y*« Com. Law Proc. Acta, 249. 

(q) Addefiejf Dixon, t Sim. k Stu, 607. 
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to lands out of the jurisdiction, if the contracting parties 
are within it (r). 

Before proceeding farther, it may be usefully men- SpeciBo _ 
tioned here, that the phrase specific performance ” is tbiertwo 
capable of being, and commonly is, used in two senses, J 
that is to say — (i.) In the sense of turning an execu- 
tory contract into an executed one, by decreeing the 
execution of the document (usually a lease or con- 
veyance) which in and by the executory contract is 
provided for; and (2.) In the sense of carrying out 
“ in ^ecie ” the very act or thing which the contract 
provides or agrees sliall be done. The former of these 
two senses is the stricter sense of the phrase, and it is 
in that sense that the phrase is commonly, although 
not invariably, used in cases where the court decrees 
specific performance ; the latter sense is one which, 
however common, is not strictly correct ; but it is the . 
sense in which the phrase is commonly, although not 
invariably, used when the court procures (in effect) 
the specific performance of a contract by means of an 
injunction, the injunction restraining the party from 
some definite specified act, which would be in breach 
of the contract (s). 

* 

It is proposed firstly to inquire into the cases in oatei in 
which the court will grant specific performance, not- 
withstanding that the provisions of the Statute 
Frauds have not been complied with. That statute «poiv 
says that no action or suit shall be maintained on an 
agreement relating to lands which is not in writing, 
signed by the party to be charged with it; and a 
contract must, as a general rule, in order to bo 
specifically enforced, comply with the provisions 

(r) In re Longdendale Cotton Spinning Cb., 8 Ch. Dir. 1 50 » Ponn r. 

Xof^ BoUimoref 3 L. C. S37. 

(i} See WoLxerhtmpton R. Co. ▼. L. dt N. W. R. Co., L. R. 16 Eq, at 

439, per ]jord Selbome. 
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that statute (t ) ; and this is so whether the contract is 
comprised in one or in several documents (u). At the 
same time, the court is in the daily habit of relieving, 
where the party seeking relief has been put into a 
situation which makes it generally against conscience 
in the other party to insist on the want of writing as 
a bar to the relief (v): 


ih,) Where 
the egreenient 
vrae confesiied 
by the defen- 
dant*e anewer. 


tlnleM the 
defendant, 


defence* 


For example, the court will enforce specific perform- 
ance of a contract within the statute, although not in 
writing, where the contract is fully set forth in the 
bill, and is confessed by the answer of the defendant (x), 
scil, because the statute was and is designed only to 
guard against fraud, and in such a case there could or 
can be no danger of fraud ; also, if the defendant did 
not or does not insist on the defence, he might and 
may fairly be deemed to have* waived it, — Quisqu^ 
remuitiarc potest juri pro sc introdiicto (y)* The defence 
of the statute, might, however, and may be insisted on 
defendant, and such a defence was and is 

good {z). 


{€,) Where And more important than all, the court will enforce 
« specific performance of a contract within the statute 

•Mating parol agreement has been partly carried 

into execution by the party praying relief (a), and this 
upon the ground that otherwise one party would be 
able to practise a fraud upon the other, contrary to the 
intention of the statute; therefore, where one party 
has executed his part of the agreement in the confi- 


(/) Shardlow v, Cotterell^ 20 Ch. Div. 90. 

(ti) Studdi V. 28 Ch. Div. 305 ; Baumann v. JamUt L. R, 

3 Cb. App. 508, citing Ridgwap v. Wharton, 6 Ho. Lo. Ca. 238 ; Long 
V, MiUar, 4 C. P. Div. 450 ; WvUon v. Dunn, 34 Ch. Div, 5^. 

(v) Bcmd T. Mopkino, 1 & A L. 433. 

(») AtU^Oen, V. l Ron, & Cul. Exch. Cu. 559 ; Ounter v. 

ffaliep, Amb. 586. 

(y) I FoobL £q. B. i Ch. 3, e. 8, note d, 

(t) Oootk ▼. Jadtmm, 9 Ves. 37 ; Blagdtn v. Bradboar, 12 Yot, 466, 
471 ; Skimmer M*Ihuad 2 De Q, A 3 m. 265. 

(a) CbloH T. CkUm, L. K. i Ch. 137. . 
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dence that the other party will do the same, and it 
would be a fraud upon the former to sulfer the latter 
to escape from the performance of his part of the agree- 
ment (6), equity will decree specific performance. The 

question to be considered is therefore this : What is PArt-perform* 
part-performance ? a»ce,— what 


(i.) Acts merely introductory or ancillary to an (x.) Introdno- 
agreement are not considered as acts of part-pcrform- ury 
ance thereof, although attended with expense ; 
delivering an abstract of title, giving directions for 
conveyances, going to view the estate, fixing upon an* 
appraiser to value stock, making valuations, admeasur- 
ing the lands, registering prior deeds, and acts of the 
like nature are not sufficient to take a case out of 
the statute (c), hut are merely acts for wliicli damages 
for the loss of time and labour are an adequate com- 
pensation ; they involve nothing which is a fraud on 
the other contracting party. 


( 2 .) The acts of alleged part-performance of the 
agreement must of course be referable to the agree- anoe muit b« 
ment alleged ; and they must be referable to that alone, 
and to no other title ; for if they are referable other- 
wise, they will not take the case out of the statute, 
since they cannot properly be said to be done by way 
of part-performance of the agreement (cf). Conse- Mere 
quently, the mere possession of the land contracted 
for will not of itself be deemed a part-performance 
if it be wholly independent of the contract : e.q., where an act of 

• A 1 9 iHjrfonnMio# 

a tenant in possession sued for the specific performance k referable * 
of an alleged agreement for a lease, and set up his 


WiV’ ic(A V. T acicaherrt/, 10 Gr. 109 ; Ituuey v. JJome Payne^ 4 Ap 
Ca, 311 ; M^ManiLt v. Cvokc^ 35 Ch. Div. 681 ; and see Wilton v, 
Fumett R. C., L. R. 9 Eq. 28. 

(c) Hawkiiu v. JJdmet, I P. Wme, 770; Pemhrohe ▼. Thorpe^ 3 
Swanst 437 ; Whitchurch t. BcvU, 2 Bro. C. C. 559, 5 ^ » 

Wi&iaiM V. WaUoer^ 9 Q. B. D. 576. 

(d) QuiUcr T. JSaUcyt Amb. 586 ; Xooon t. Mertintf 3 Atk. 4. 

2 8 




ent. 



THE CONCUEBENT JTOISDICTION. 


possession as an act of part-performance of the agree* 
inent, it was held not to be such, because it was 
referable otherwise than to the agreement, sciL to his 
pre-existing character of tenant (e). So again, where 
a tenant from year to year continues in possession, 
and lays out such moneys on the farm as are usual 
in the ordinary course of husbandry, this is no part- 
don, or performance of an agreement for a lease (/). But 
[ely if the possession be delivered, and delivered and ob- 
to agreement, tained sole/i/ under the contract ; or if, in the case of 
part-perform- a tenancy, the nature of the holding is made different 
from the original tenancy, as by the payment of a 
higher rent, or by other unequivocal circumstances, 
referahle solely and excliiskcli/ to the contract ^ there the 
possession may take the case out of the statute. 
Especially will it be held to do so where the party let 
into, or remaining in, possession has expended money 
in building and repairs or other improvements; for 
under such circumstances, if the parol contract were 
to be deemed a nullity, tlie expenditure would operate 
to his prejudice, and a fraud would have been practised 
upon him ; and besides, he would be a trespasser {g). 


(3,) The agree- 
ment must 
originally have 
been cognis- 
able in a 
court of 
equity, inde- 
pendently of 


aace. 


(3,) The mere want of writing to evidence the con- 
tract will not of course afford any ground for the 
court entertaining an action for the specific perform- 
ance of it; in other words, the mere fact that the 
plaintiff cannot even recover damages for breach of 
contract (not being able to prove it for want of 
the necessary written evideuce), this will not of itself 
entitle him to specific performance ; and it is only 
where the court has jurisdiction in the original subject- 
matter, viz., the contract, that the want of writing will 


'' — — 

^ 

(e) WHls ▼. Stradlintff 3 Ves. 378 ; Morphett v. Tories, x Scranst. 181. 
(/) BreMian v, Bolton, 2 Dr. k War. 349 ; and see MaddUon v. 
Aldtrton, 8 App. Ca. at p. 480, per Lord Selborne. 

(jr) Lnter v. Foxcroft, i L. C. 828 ; AyUtfonTu Can, 2 Str. 783 ; 
Mundy v. JoUife, $ Mv. k Or. 167 ; Gregory f, Mighdl, 18 Vea. 328 ; 
PoAn Y. Coowbi, I De G. A Jo. 34, 46. 
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not deprive the court of its jurisdiction where there 
has been part-performance (h). And if the contract, 
supposing it to have been in writing, has through 
lapse of time) become impossible of specific perform- 
ance, any acts of part-performance thereof will cease 
to be available as a substitute for the writing; and 
when this is so, the plaintiff will not even have 
damages (i). Also, where the possession taken is not 
under the contract, but is adverse to it, the circum- 
stance that there is no legal remedy does not of itself 
suffice to give the court jurisdiction (k). 


(4.) Payment of a part or even of the whole of the ( 4 .) Tiie 
purchase-money is not an act of part-performance so p^ble of ^ 
as to take a contract out of the Statute of Frauds (/) ; ’ 

“ for it may be repaid, and then the parties will be paymont of 
“just as they were before, especially if repaid with Sr* *^'^*^'^'**^^* 
“ interest.’' Another reason alleged for the rule 


u 


n 

ft 


u 


part-payment docs not take the case out of the statute porformanoe, 
IS, that the statute has said (7^), with respect to good,% ment will put 
that part-payment shall operate as a part-performance ; 
and the courts have therefore considered this as ex- ^ 

beiore. 

eluding agreements for lauds, because wlicn the Legis- 29 Car. ir. c. 3, 
lature said it should bind in the case of goods, and 
were silent as to the case of lands, they meant that it 
should not bind in the case of lands ” (n), 

uniui excluiio 
alUHui. 


(5.) Marriage alone is not a part-performance of a (5.)MaiTitg«ii 

parol agreement in relation to it ; for to hold this would 

be to overrule the Statute of Frauds, which enacts that „ 

' , , not usually 

every agreement in consideration of marriage, m order capable of 


(A) Kirk v, Bromley Cnion, 2 PUil. 940; Humphreys w Green, lo 
Q. B. D. 148. 4 

(») Savery v. Pursdl, 39 Cb. Div. 5o8w r 

(A) E<ut India Co, v. Vetratawmv MoodeUy, 7 Moa P. C. C. 482. 

(f) Hughes v, Morris, 2 Dc O, M, k G. 349; Humphreys r. Green, 
supra. 

(iii)See. 17. , 

(fi) CUnan t. Cooke, i S. & L. 41 ; Seagood r. Meale, Free, in Ch« 
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being undone ; 
bat ftoti of 
part'^rform* 
anee indepen* 
dently of the 
marringe are 
apart*per* 
formanoe. 


to be binding, must be in writing (o). But a parol 
contract may be taken out of the statute by acts of 
part-performance independently of the marriage. Thus, 
in Surcomhe v. Pinniger (^), a father, previous to the 
marriage of his daughter, told her intended husband 
that he meant to give certain leasehold jjroperty to 
them on their marriage. After tlie marriage he gave 
up possession of the property to the husband^ to whom he 
directed the tenants to pay their rents, and handed to 
the husband the tiile<leeds. The husband also expended 
money upon the property. It was held that there had 
been sufficient part-performance of the parol contract 
to take the case out of the Statute of Frauds. In 
“ this case,” said Turner, L.J., “ there is a part-perform- 
“ ance by the delivering up of possession to the husband, 
“ — a fact which has always been held to change the 
“ situations and rights of the parties, — and there has 
** been considerable expenditure by the husband on the 
“ property. There is, therefore, here what was wanting 
** in Lassence v. Tierney (q ) — acts of part-performance 
“ besides the marriage ” (r). 


jlpoit-niiptial 


parol agree* 
ment eaforood 


It seems that if there be “a written agreement 
‘‘after marriage, in pursuance of a parol agreement 
“ before marriage, this takes the case out of the statute ” 
(s ) ; and the reason is this, that the object of the 
4th section of the Statute of Frauds was not to alter 
principles of law, but modes of evidence. Its object 
was to prevent the mischief arising from resorting 
to oral evidence to prove the existence of the terms 


(o) Warden v. Jwies, 2 Dt* G. & Jo. 76 ; Caton v. Caton, L. R. i CU. 
App. 137 ; L. R. 2 Ho. of LiU. 127. 

(p) 3 M. & G. 571 ; Unyley v. UngUy, 4 Ch. Div. 73 ; 5 CU, 

iV. 887. 

\ {q) I Blab k Q. 551. 

(r) Warden v, 2 De G. A Jo. 84. 

{$) Turner, L.J., in Sureomhe v, Pinniger^ 3 De G. M. k G. 571 ; 
Dundoi ▼. Duten$t 1 Ves. 196; Barkwortk v. Yout^f 26 L. J. CU. 157 ; 
Peacb. on Marr. Sett 81 ; but aee Lord Cranworth*e remarks in WarSen 
V, Jomt, 2 De O. A Jo. 8$ ; also Trowdl y. SAenkm, 8 Ch. BIt. 318 ; 
DaAwod Y. /emintf 12 Cb. Div. 776. 
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of an alleged verbal agreement in certain specified 
ceises, and, amongst the rest, an agreement made in 
consideration of marriage. It is obvious that there 
can be no ground to apprehend any such mischief 
(at least, as between the parties) where you have a 
writing signed after marriage by the party to be 
charged, and referring clearly to the terras of an ante- 
nuptial agreement. It is therefore suflicient (at least, 
as between the parties) if there be a memorandum 
clearly containing the terms of the agreement before 
the action or suit arises (f ) ; but it is obvious that as 
against third parties a fraud might easily enter here. 

And with regard not onlv to parol marriage con- A reprewnta- 
tracts, but to other parol contracts generally, “ a repre- puriKw* of io- 
“ sentation made by one party, although by parol, for 
“ the purpose of iulluencing the conduct of the other ^ 
party, and acted on by the latter, will be sufficient, forcad. 
'‘although never subsequently evidenced by writing, 

“ to entitle him to the assistance of the court for the 
“ purpose of making good such representation (?/) ; 
and it is a leading principle, repeatedly adopted inwhoreoo 
equity, that where, upon the marriage of two persons, tMrd party 
a third party makes a representation upon the faith of make* a ra- 
which the marriage takes place, he shall be bound to on tha faith 
make his representation good {v ) ; and an injunction 
has been granted to restrain the enforcement of a 
mand, the party seeking to enforce it having, while a it good 
marriage treaty was pending, falsely represented to the 
father of the lady that there was no such demand exist- 
ing. " If,” said Lord Thurlow, “ any man, upon a treaty 


(<) Bailey y. Sweeting^ 30 L. J. C. P. 150 ; Smith t. Utidion^ 6 N. 

106. , f 

(«) Uammerdey r, De 12 Cl. X Fin, 62, 78 ; and AUltrtony* 
Madditon^ 5 Exch. Div. 293 ; 7 Q. B. I). 174 ; 8 App. Ca, 467 ; md 
disting'. Jordan v. Money, 5 Ho. Lo, Ca. i85« 

(if) Bold V. JJutchinMort, 20 Beav. 256 ; 5 De O. M. & O. $ 5 ^ 5 Wal* 
ford V. Oray, 13 W. R. 335 » Affd. Ib, 761 ; GoldicuU v. Towmend, 28 
Beay. 445 ; Pfide y. Soady, 2 Gift i ; and especially Barkwortk y. 
Y<nmgt 26 L. J. Ch. 1 57. ^ 
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for any contract, will make a false representation, by 
“ means of which he puts the person bargaining under 
‘‘ a mistake as to the terms of the bargain, it is a fraud 
‘‘ — it misleads the parties contracting on the subject 
“ of the contract ” (x). And the party, although an 
infant at the time, will be bound by his or her mis- 
representation (y). 

RcpreBenta- But of course, where the representation is not of an 
"intention” or* existing fact, but of a mere intention, or where a 
upon honour Promisor will not bind himself by a contract, but gives 
not enforced, the Other party to understand that he must rely upon 
his honour for the fulfilment of his promise, in these 
cases, of course, the court will not enforce the per- 
formance of the representation or promise (2). 


(<Z.) Where 
agreement 
concerning 
land is not 
put into writ- 
ing by fraud 
of one of the 
liarties. 


A contract regarding lands will be taken out of the 
operation of the statute, where the agreement is in- 
tended to be put into w’riting according to the statute, 
but that is prevented from being done by the fraud of 
one of the parties. In such a case courts of equity 
have said that the agreement shall be specifically exe- 
cuted, for otherwise the statute, designed to suppress 
fraud, would be the greatest protection to fraud; 
if a man should treat for a loan of money on mortgage, 
and the conveyance was to be by an absolute deed of 
the mortgagor and a defeasance by the mortgagee, and, 
after the absolute deed is executed, the mortgagee 
fraudulently refuses to execute the defeasance, equity 
will decree a specific performance (a). 


(x) Neville y, Wilhinton^ i Bro. C. C, 543 ; Maiittjiori v. MonU^ori, 

Bl. 363 ; and distiuguigh Caton v. Catoriy L. K. i Ch. App. 137 ; 
L. R. 3 Ho. of Lords, 127 ; Cahill v. Caltillj S App. Ca. 42a 

(y) MiUe v. Fw, 37 Ch. Div. 153. 

(*) MaunM v. i Jo. A L. 539 ; 4 H. L. Caa. 1039 ; Jorden 

T. ifoney, 15 BoaV. 372 ; 2 Do O. M. A O. 318; 5 Ho. of Lds. Caa. 

(«) Metxwdl T. JTofiloeute, Free. Ch. 536 ; Jojfnm t. Skdhiam, 3 Atk. 
389 ; Xtnoofn ▼. ITriyJU, 4 Do G. A Jo. 16. 
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It is now proposed to consider the principal defences ®/ 

that may be set up to a suit for specific performance, 
the Statute of Frauds being one of the most frequent 
of these defences ; but the defence of the statute has 
been already sufficiently dealt with. 


A misrepresentation having relation to the contract, ^ 

made by one of the parties to the other, is a ground for niaintiflf 
refusing the interference of the court at the instance to th# 
of the party who has made tln^ misrepresentation, and contract, 
may, in certain cases, be a ground for setting aside the 
contract, at the instance of tlie party deceived (h) ; and 
for this purpose a misrepresentation by an agent would 
be the misrepresentation of his principal (r) ; and a 
representation in the case of a sale of lefisehold lands 
that tlie l(‘ase contained no unusual covenants would bo 
ground for refusing specific performance, if in fact tlie 
lease contained covenants or a covenant of an unusually 
restrictive character, c.g., to build on the land and there- 
after to maintain houses of a value to command double 
the rent rc'served by the lease (d). And misleading 
conditions of sale (c) are, and (in the case of a sale by 
trustees) depreciatory conditions of sale (/) used to be, 
a ground for refusing specific perfonnance. 


[Mistake is also a ground of defence ; for the court (**) Miftake 

- . ^ remlerlng 

not only requires that there must be an agreement Hpeoitie per* 
binding at law, but that the contract, must be more 
than merely legal ; must not be hard or unconscionable ; 
must be free from fraud, from surprise, and from mis- 
take ; for where there is a mistake, there is not that 


{h) Edwardt v. iPLeay, Coop. 308 ; Batkcomhe v. BeckwUht L. 

Eq. 100 ; and «ee lUniy v, Sehriid^r, 12 Ch. Div. 666. ^ 

(c) AfuUint V. Miller, 22 CU. Div. 134. 

(cf) Andrew v. Aitken, 22 Ch. Div. 218. 

(«) In re Mareft oftd Lord OranvUUf 24 Ch. Div. 1 1 ; Jleywood v. 
MadMieu, 25 Ch. Div. 357. 

(/) Dunn V. Flood, 25 Ch. Div. 629 ; but see now Truatea Act, 1888 
{51 k 52 Viet. c. 59), s. 3, a« to lalcc tabeequent to December 24, 1888. 
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consent which is essential to a contract in equity j 
Bwol evidence non videntuT qui errant consentire (y). Also, it is a 
admitted not- settled rule of the court to admit parol evidence, not 
merely for the purpose of proving a mistake by way 
of defence to a suit for specific performance, but for 
the purpose of correcting the mistake. This admis^on 
of such evidence is not a breach of the Statute of 
Frauds; because it should be remembered that the 
statute says, “ No person shall be charged with the 
** execution of an agreement who has not, either by him- 
“ self or his agent, signed a written agreement ; ” but 
the statute does not say that if a written agreement is 
signed, that shall bind ; but what it says is, that an 
unwritten agreement shall not bind 


The ciatuto 


bind, but that 
unwritten 




Error of 
rdendant, al- 
though atiri* 




Damagca and 
•paoilio per- 
formanee,— 
diitinguiahed. 


It follows from what has been stated, that where 
the defendant has been led into any error or mistake, 
the plaintiff cannot enforce the contract. Thus in 
one case (i), a professional man was relieved at his own 
suit from an error in a deed of his own drawing ; and 
in Malms v. Freeman (/), where an estate was pur- 
chased at an auction under a mistake as to the lot put 
up for sale, and the mistake arose wholly through the 
carelessness of the defendant, specific performance was 
not enforced. The Master of the Rolls in that case 
said : — “ Certainly, if the defendant did fall into any 
** mistake, the plaintiff or his agents in no respects 
** contributed to it ; and if the defendant, by his care- 
“ lessness, has caused an injury or loss to the plaintiff, 
“he is accoiintable for it, and may be answerable for 
“ damages at law. But in cases of specific perform- 
“ ance, the court exercises a discretion ; and knowing 
“ that a party may have such compensation as a jury 


(p) Fry on Spec. Perf. 212; and »®e Jonet v. CliJ^ord, 3 Ch. Dir. 

779. 

(A) CUnoM V. Cooke, 1 Scb. k Lef. 39. 

(i) BaU V. Sforie, 1 S. & S. 210. 

(y) 2 Keen. 25, 34 ; and diatinguisb v. Fatrt, 4 Ch. Div. 

448; Templm v. Jama, 15 Ch. Div. 215. 
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“ will award him in the shape of damages at law, will 
‘‘ not, in all cases, decree a specific performance ; as in 
‘‘cases of intoxication, although the party may not 
“ have been drawn into drink by the plaintiff, yet, if 
“ the agreement was made in a state of intoxication, 

“ the courts will not decree a specific performance. 

“ And the question here is not, whether the alleged 
“ mistake, if true, is one in respect of which the court 
“ will relieve ; but whether the court will enforce 
“ specific performance, or leave the defendant to his 
“ legal liability. And I think that here the defendant Contract uot 
“was hurried and inconsiderate, and wli(*n his (‘rror wLere dc- 
“ was pointed out to him, was not so ])rompt as he 
“ought to have been in declaring it; also, that, bv i>u« «>»»»« <>*• 
“ his conduct, he occasioned soiru^ loss to the plaint iff ; 

“ for that ho is answerable, if the contract was valid ; 

“ and he will be left so, notwithstanding that it would not 
“ be equitable in my opinion to compel him to perform 
“ the contract ” (A). The defimce of a want of 
stes ad idem between the parties would, it may be 
here observed, be a defence not only to any df*cree for 
specific performance (/), but also to any legal claim for 
damages , — sdL because without such an assent there 
is no contract at all. 

Where a mistake or parol variation is set up by the Kffoot of 
defendant as a defence against the specific performance a parol ' ^ 

of a written agreement, the following distinctions are 
taken 


(a.) Where the mistake or parol variation consists (a.) 

in this, that, after the parties to the contract had ; 

mutually agreed with each other, an error occurred in 

the reduction of the arjr cement into writing ; if it appears^rritiM, »p«oi 

^ fic perfonn* 


(^) 3£an$€r v. Back, 6 Hare, 443 ; Alvanley v. Kimuiird, 2 Mac. k 
G. 7 ; Baxcndalc v. tSwle, 19 Beav. 601 ; Wood v. Searlh, 2 K. & J. 33. 

(Z) MarthaU r, Berridgc, 19 Ch. Div. 233 ; May v. ThonLion, 20 Ch. 
Dir, 705. 
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Anc« decreed tliat the written agreement, varied according to the 
variatioiTlet defendant’s contention, represents the true contract 
between the parties, the court will enforce specific 
performance of the contract as so varied. Thus, where 
a bill was brought for the specific performance of a 
written agreement to grant a lease at a rent of ;^9 per 
annum, and the defendant insisted that it ought to 
have been a term of the written agreement (as it had 
been of the parol agreement), that the plaintiff should 
])ay all taxes. Lord Ilardwicke granted specific per- 
formance, and directed that the terms of the verbal 
agreement should be carried out by the covenants to 
Plaintiff can- bo inserted in the lease (7/1), On the other hand, a 
»i»ecifio per- plamtiti Seeking to enforce specific performance cannot 
farmttftce with jjj general case go into evidence to show that, by 

of written fraud, accident, or mistake, the written agreement does 
agreement. express the real terms of the ])rior verbal agree- 

ment, so as to obtain specific performance of the written 
agreement with the ^'ariation; but if the variation 
Exception,— lis w favour of the def aidant y the court may enforce 
pir^variation Specific performance of the written agreement with 
of the^dXn Variation. Thus, where the defendant agreed in 

dent. writing to grant the plaintiff a lease at a specified rent 

and for a specified term, and the plaintiff filed a bill 
for specific performance, stating the above agreement, 
and that it was farther agreed that he, the plaintiff, 
should pay a premium of £200, which, by his claim, 
he offered to do ; the court, notndthstanding that the 
defendant insisted upon the statute as a good defence, 
held that the statute was not a good defence, Knight 
Bruce, L. J., saying (in effect), “ True it is, that when 
“ persons sign a written agreement (n), and there has 
“ been no fraud or mistake, the written agreement 
'y binds at law and in equity, according to its terms, 
“although verbally a provision was agreed to which 


(m) Joynet v. Statf^anHf 3 Atk. 388. 

(n) '29 Car. II. c, 3. 
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** has not been inserted in the document ; nevertheless The court 
“either of the parties sued in equity upon it may 
“ ask the court to be neutral, unless the plaintiff will ®J 
“ consent to the performance of th(‘ omitted term ” (o) ; the same suit, 
or the court will reform the contract, and in such a 
case enforce, and not rescind it (p ) ; and such rectifi- 
cation and specific performance may (the case being 
otherwise proper) be eflt*cted in one and the same 
action (q). 

The case of Townshend v. Stanfjroo)n (r) affords a 
strong illustration of the nl)Ove-mon1 ioned distinct ion be- 
tween the respective rights of a plaintiff and of a defon- *'<;twoen pluia- 

j . ^ Koekinff 

dant setting up a parol variation to a written contract, and dofeiidant 
There a lessor filed a bill for the specific performance 
of a written agreement for a lease, with a variation as 
to the quantity of land to be included in the lease, 

8up|x>rted by parol evidence. The h'ssee filed a cross- 
bill for specific performance of the written agreement 
without the parol variation. Lord KMon dismissed 
both bills ; the first, because the parol evidence was not 
admissible on behalf of the lessor seeking specific per- 
formance ; the second, because it was lulmissible when 
adduced by such lessor, as defendant, for the purpose 
of showing that by mistake or suq^rise the written 
agreement did not contain the terms intended to 
be introduced into it (.$). 


(6.) But where the mistake or parol variation set up 
by the defendant does not show a mere mistake in the ntunding n» to 
reduction of the contract into writing, but that one 
party understood one thing, and the other another, 
there is no contract at all in such a case, for want of 


(o) Martyn ▼. Pycroft, 2 De Q. M. k O, 785 ; Parker v. ToMweil, 2 
De G. A Jo. 559. 

{p) HenkU V. Roy, Ex. A$»oe, Co., i Ve». Sr. 317, 

Iq) OUey v. FUhir, 34 Ch. Div. 367. 

(r) 6 Vea. 328 ; Smith v. Wheateroft, 9 CU. Dir. 223. 

(t) WooUam t. Hearn, 2 L. C. 468. 
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ad the necessary assensus ad iderrif and the plaintiff's bill 
is consequently dismissed (^). Also, it has been 

tSTa^^ment when the written contract is ambiguous in 

ii txpresied itself, the plaintiff cannot as a matter of right obtain 
docimlBut!'^ specific performance of it, construed in the way that he 
has construed it, if the defendant has construed it in 
a different way (u ) ; on the other hand, it has been said 
(and with much greater propriety) that in the case of 
an agreement expressed in writing, the fact that the 
plaintiff has put an erroneous construction upon it, 
and has even insisted upon that construction, does not 
preclude the existence of the contract or the fact of the 
assensits ad idem ; and consequently, that the plaintiff 
may at the trial waive the construction which he has 
hitherto insisted on and obtain specific performance 
according to (what the defendant admits is) the true 
construction (v). The dictum and decision to the 
contrary in Marshall v. Berridgc (x) may bo regarded 
therefore as overruled. 


(6.) Where tl e (^j.) Again, when the mistake or parol variation, 
tion\7»ubge- which the plaintifi’ or defendant seeks to set up, is in 
fact a further term agreed to in parol between the 
parties subsequently to the written agreement, the case 
in nowise comes within the equitable doctrine of mis- 
take, and the parol variation is inadmissible under the 
Statute of Frauds, except possibly in cases where the 
refusal to perform it might amount to fraud (y ) ; or 
unless there have been such acts of part-performance 
as would justify a decree in the case of an original 
substantive agreement (:). 


(t) Legal y. Miller, 2 Vfg. Sr. 299 ; MarthaU v. Berridge, 19 Ch. 
V- *33- 

(«) MarthaU t. Berridge, supra. 

(v) Pretton v. Luck, 27 Cb. Div. 497. 

(«) Supra. 

If) See obeervationa of Sir W, Qraot In Price r, Byer, 17 Vea 364. 
(t) legal v. Miller, 2 Yet, Sr. 299; Tan t. Corj>e, 3 My. k K, 2^, 
277, 


I 
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Another common ground of defence to an action for (4.) 
specific performance is, that, by a misdescription of the m it 

property, the defendant has purchased what he never 
intended to purchase. But in considering this de- 
fence, it is necessary to distinguish according as the 
misdescription is of a substantial character, or is of 
such a character as fairly to admit of compensation. 


(i.) In cases of substantial misdescription, the 
principle upon which the court acts is thus stated by 
Lord Eldon (a): — ‘‘The court is, from time to time, 
“ approaching nearer to tlie doctrine that a ]nirclmser 
“ shall have that which he contracted for, or not be 
“ compelled to take at all that which he did not mean 
“ to have.” Accordingly, where a vendor of land sues 
for specific performance, and there is a misdescription 
of the property in the written contract, ho shall not 
liave specific performance if the misdescription is of a 
substantial character. Thus, where property was sold 
as copyhold, but turned out to bo partly freehold, it 
was held that the vendor could not compel specific 
performance, notwithstanding a special condition pro- 
viding that errors in the description should not invali- 
date the sale ; and in such a case it is useless to insist 
that freehold is better than copyhold ; “for it is un- 
“ necessary for a man who has contracted to purchase 
“ one thing to explain why he refuses to accept another ” 
(I/), And in cases of this sort, even an express condi- 
tion of sale purporting to provide that any misdescrip- 
tion should not annul the sale, would not cure the 
purchaser s objection ; for such a condition refers to the 
physical condition of the property sold, and not to the 
tenure thereof or the title thereto (c). So also, and 


AVhere the 
inisdeterip- 
tion of a 
Hubttaiitial 
('.haracter, it 
ia a good de- 
feuce. 


l*urchaier 
not compolled 
to take, — 

(a.) Froein 
niHtead of 
copyhold. 


(a) KnaicKbuU ▼. Orueber, 3 Mer, 146 ; and see Jaqua v 



6Ch. Div. 153. 

(6) Aylei v. Cox, 16 Beav. 23 ; Drcice t. Corp^ 9 Ves. 368 ; Wriy/U 
V. Howard^ l S. A S. 190 ; llaH v. Swaine, 7 Ch. l>iv. 42 ; and see 
Arnold ▼. Arnold^ 14 Cb. Div. 270. 

(e) In re Beyfut and MiuUrB*$ Cordraetf 39 Cb. Div. 1 10. 
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(6*) Under- 
iMie initead 
of original 


"WTiere t]»e 
difference in 
■light, and a 
proper nub* 
jeot for com- 
pensation, tliu 
contract will 
be enforced 
with oomi>eu- 
■ation; aii 
where acreage 
it deficient. 


Parohaser 


forniaiio'e, and 
may at the 


for the same reason, a purchaser is not compelled to 
take an underlease instead of an original lease (d)» 
Again, where a wharf and jetty were contracted to be 
sold, and it turned out that the jetty was liable to be 
removed by the Corporation of London, specific per- 
formance was refused (r) ; and in the case of the sale 
of a residence and four acres of land, where it turned 
out that there was no title to a slip of ground of about 
a quarter of an acre between the house and the high- 
road, so that people in passing could look in at the 
windows, specific performance was refused (/). 

(2.) On the other haud, in cases where the mis- 
description is not substantial, but is a proper subject 
for compensation, the court will enforce the contract 
at the suit of the vendor, compelling him only to make 
compensation to the purchaser. For example, where 
there w^as an objection to the title to six acres out 
of a large estate, and these six acres did not appear 
material to the enjoyment of the rest (^), specific per- 
formance w'as decreed. So again, where fourteen acres 
were sold as water-meadow, and twelve only answered 
that description, the misdescription was held a fit sub- 
ject for compensation (A). And generally where the 
purchaser seeks specific performance, and there has 
been a misrepresentation as to the quantity, “ the 
** right of the purchaser is to have what the vendor 
** can give, with an abatement out of the purchase- 
** money for so much as the quantity falls short of the 
“representation” (i); and where a vendor having a 


Maddey v. Booths 2 De Q. & Sm. 718 ; In re Beyfuit Cont^'aeU 

supra. 

(e) Peere ▼. Lamhci*t, 8 Beav. 546 ; and distinguish Camberwell 
Building Sociely v. 7 /o//otray, 13 Ch, Div. 754. 

\i (/) Perkint v. 16 Bear. 193 ; KnatekbuU r, Oruebery 3 Mar. 124. 

Ig) M*Queen T. Parquhar, ix Ves. 467 ; ShacJdeton v. StUelifftf i Ds 
Q. k Sm. 609. 

(A) Scott V. ITafisoR, iK k My. 12S. 

({) Bill r. Buckley, 17 401 ; Botroek ▼. Bigbyt 9 Cb. Dir. 180 ; 

but sea JMirham tegard, 34 L. J. Cb. 589. 
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partial estate or interest in a property, enters into a 
contract to sell the whole property and whole estate as 
his own, ** it is not competent to him afterwards to 
“ say, though he has valuable interests, he has not the 
“entirety; but he is bound by the assertion in his mutt 
“contract; and if the purchaser chooses to take as teretit ho imM, 
“ much as he can have, he has a right to that, and 
“to an abatement; and the court will not hear the 
“ objection of the vendor, that the purchast*r cannot 
“have the whole” (/). And, nota hvnc, that after 
conveyance of the estate, a claim for compensation can 
be maintained (/), unless there is (as there should be) 
a condition expressly limiting the compensation to 
errors or misdescriptions discovered before the date of 
completion, and not afterwards. The compensation 
recoverable by the purchaser for a misdescription is 
often of very considerable amount (?/?). 

The principle of granting compensation in lieu of 

. T. .1 X i • i* ' wlieifi 

rescinding the contract, in case of any eiTor or nns- there hai 

statement, will never be applied where there has been 

fraud or misrepresentation (w). It is also a nect^ssary Nor whor« the 

principle that where there are no data from which the ^ 

amount of compensation can bo ascertained, the court 

cannot enforce the contract with compensation. But 

this objection is one which the courts are unwilling to 


{h) Lord Kldon per^ in Morthek r. lUilUr^ lO Voh. 31 5 ; luid «(‘e 
V. WUliamSf 3 Jur, N, S. 810; tieanmn v. Yawdrey, 16 Vch. 
390; Painter v. Newby ^ ii Hare, 26; Barker v. Cbx, 4 Ch. Div. 
464 ; MNenzie v. IIcBceth^ 7 Ch. Div. 675. 

{ 1 ) In re Turner and Skelton f 13 Ch, Div. 130 ; Jolliffe v. Baker ^ 1 1 
Q. 13. D. 255 ; Palmer v. Juhnsonj 12 Q. B. D. 32 ; and on a{7p., 13 
Q. B. D. 351 ; Ptiriam v. Perriam^ W. N. 18S4, p. 5 ; and the older 
caaes to the contrary, Manaon v. 'I hacker^ 7 Ch. Div. 620, Bedey v. 
Bedeyt 9 Ch. Div. 103, and AlUn v, Bickardson, 13 Ch. Div. 524, luuat 
now be taken to be overruled, unleas diatinguishablo as in Clayton / 
Leech, 41 Ch. Div, 103. 

(f») JSoyaZ Bristol Society v. Bomaih, 2 S Ch. Div. 390, distinguishing 
Bain v. Foihergillt L. R 7 Ho, Lo. 1 5^ 

(w) CUrmoni v. Tasburgh, I J. A W. 120 ; Price v. MacauLayt 2 De 
O. JiL A Q. 339, 344 ; bat see Powell v. Elliott, L. R. 10 Ch. App. 424. 
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Partus per- 
formauoe not 
eompelled 


prejudicial 
to third 
l>artl«i. 


tjapie of 
time. 


At lavr, time 


ooutraot. 


Bquity i« 
gwded by the 
nature of the 
caee ai to 
time. 


entertain (o). And further, the court will not, at the 
suit of a purchaser, compel any partial performance of 
a contract that would be unreasonable or prejudicial to 
third parties interested in the property ( ^) ; nor where 
the deficiency as to the extent or duration of an interest 
contracted to be sold does not admit of compensation 
{fl). Similarly, where a husband and his wife con- 
tracted to convey the wife's fee-simple lands, in which 
the husband had an estate for his life, and the wife 
refused to complete, the court would not enforce the 
contract against the husband to the extent of his 
estate (r). 

Another ground of defence to an action for specific 
]^erformance is lapse of time ; in other words, that 
the plaintiff has not performed his part of the con- 
tract at the time specified. At law, the plaintiff must 
(prior to the Judicature Acts) have shown that all 
things on his part to be performed had been per- 
formed within the time specified ; for time was always 
of the essence of the contract at law (5). In exjuity, 
the question of time was differently regarded ; for a 
court of equity discriminated between those terms of 
a contract which were formal, and those which were 
of the substance and essence of the agreement (<) ; 
and applying to contracts those principles which had 
governed its interference in relation to mortgages (w), 
it held time to be primd facie non-essential, and accord- 
iugly granted specific performance of agreements after 


(o) Hanmlfn ▼. Hirsts 4 Jur, N. S. 200 ; Brooke v. BounthioaUff 5 
Hare, 298 ; Powell v. Elliott^ supra. 

(p) Thomas v. Derimj^ 1 Keen, 729 ; Beeston v. Stutley^ 6 W. R. 
206 ; and see irA<f(rw<wY v. Whitteinore, L. Jl. 8 Eq. 603 ; In re Terry 

WhUe*$ Coniraet^ 32 Ch. Div. 14, 

\{q) Balmanno v. Lumlty, i V. A B. 225 ; Ridgeway v. Gray, i Mac. 
k G. 109. 

(r) Oftide V, TfS/Kiwon, L. R. 5 Ch, App. 534. 

(«) Stowed T, Robinson, 3 Bing. N. C. 928. 

(<) Parkin v, Thorold, 16 Bear. 59, 

(«) Per Lord £ldoa in Seton ▼. Sladti 7 Vea. 273. 



SPSCmO PSEFOKMANCE. 


6ST 


the time for their performance had passed, at least 
in cases where the element of time was clearly not 
of consequence. There were, however, certain cases 
where lapse of time was a bar to relief even in equity, when lapt« o£ 
For either, (a.) The time for completion of the contract inanity, 
may have been originally of the essence of the contract, 
and that either by the express agreement of the parties 
(v), or from the nature of the subject-matter, as in the contract, 
the case of reversionary interests (x) ; or (b.) The time, (6.) Where 
though not originally of the essence of the contract, of 
may have been made so by subsequent notice (//), — 
such notice being reasonable (z ) ; or again, (c.) The lequent 
delay may have been so great as to evidence an (<..) where 
abandonment of the contract irrespectively of any 
express stipulations as to time (a) ; but in none of of lachee or 
the cases has a delay under twelve months been held, ®^“*^**““**“** 
when unaccompanied by other circumstances, to amount 
to evidence of abandonment. And now the rules of Law and 
equity as to whether time is or is not of the essence I^recf 
of the contract prevail at law also (h). 


It has already been pointed out that courts of (^0 
equity will never countenance fraud, and that where “dean 
there is reason to believe that a contract is tainted with hwUen tricky 
fraud, the court will refuse relief unless the party seek- 
ing its aid comes with clean hands, and has a conscien- 
tious title to relief (c). If, therefore, there has been 


(f) Hudson ▼. Bartramj 3 Mad. 440 ; Honeyman t. Alarnjaty 21 Uenv. 
14, 24. 

(*) HipweU V. Kniffht, i Y. A C. Exch. Ca. 416 ; Withy v. Coitkf 
T. A K. 78 ; Walker v. Jeffreys^ i Hare, 341. 

(y) Tayl^ v. JBrovm, 2 Beav. 180 ; Jienaon v. Lamhf 9 Bear. 502 ; 
Ma^rrydt r. Weeket^ 22 Beav. 533. 

(2) Crawford v. Tooyood^ 1 3 Ob. Dir. 1 53; Green v. Sevin, 13 Ch. 
Dir. 589 ; llatten r. Rutsell 38 Ch. Div, 334. 

(а) Moore v. Blake, 2 Ball. A B. 62 ; MU-wards v. Thanet, 5 

720 n. ; Eads v. Wiiliams, 4 De G. M. A Q. 691 ; MiUe v. Haywood^ 
6 Ch. Div. 196. 

(б) Judicature Act, 1873, a. 25, lub-aec. 7 ; NehU v. Edwards, 5 Ch. 
Div. 378. 

(c) ifameU v. Yidding, 2 B. A L. 554 ; Reyndl v. Sprye, 1 De G, 
H. A G. 660 ; Post V. Marsh, i6 Ch. Div. 395, 
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Depredatory 
Gonditioni,*** 
equity prin- 
dplei) now 
aseoted by 
Tnutee Act, 
1888. 


actsual misrepresentation {d), or fraudulent suppression 
of the truth (e), misleading particulars or conditions (/), 
or (in the case of sales by trustees) depreciatory con- 
ditions {g)y equity will refuse to enforce specific per- 
formance; and the person defrauded or prejudiced 
may even rescind the contract Qi). But as regards 
depreciatory conditions, the purchaser is not now con- 
cerned therewith after the completion of his purchase, 
unless he was acting in collusion with the trustees at 
the date of the contract of sale (t) ; also, trustees are 
not now liable in any way for alleged depreciatory 
conditions, unless these conditions in fact rendered 
the consideration for the sale inadequate (A;); more- 
over, the purchaser is expressly deprived of the right of 
making any requisition on the ground of the condi- 
tions of sale being or appearing to be depreciatory (/). 


(7.) Gmt 
hAmhip in 
the ooniract. 


Although, as a general rule, inadequacy of considera- 
tion was not, except in cases of sales of reversionary 
interests (m), and is not, except where fraud or im- 
position is presumed, a ground for refusing specific 
performance (?i), still, as the aid by equity in such 
cases is discretionary, a contract which would work 
a great hardship will not be enforced, but the plain- 
tiff will be left to bis remedy at law (0 ), — scxL for 
damages. 


(rf) Jirooke v. HimnlhwaiU, 5 Hare, 290 ; Samch, 2 J. & H. 

460 ; Farfhrother v, i De Q. Jo. 602. 

(a) DrytdnU ▼. Jfoce, 5 De G. M. & Q. 103 ; Shirley t. Stratton, i 
Bro. C. C, 440. 

if) Brewer v. Brown, 28 Ch. Div. 309. 

(p) Ihmn T. Fhed, 28 Cb« Div. 5^ ; and*Me Danee ▼. Qoldinghani, 
L. R. 8 Ch. App. ^2. 

{h) Jn re Bamitter, W. N, 1879, p. 64. 

(i) 51 A $2 Viet c. 59, g. 3. 

{k) Ibid. 

»» (!) Ibid. 

(fii)P!a«/bfd ▼. PUtyford, 4 Hare, 546 ; and ae* eupra, p. 571 - 
(n) Sumvan r. Jae^, 1 Moll. 477. 

(0) Wedffwood r, Jdams, 6 Bmt. 600, 8 Bmt. 103 ; WaUtm v. Mar- 
jtoift, 4 D* G. X. A Q. 23*, 239 ; TUdeAey t. daHeim, 30 Batr. 419 ; 
Peneaek t. PeiwtNt, 11 Bm. 355: and /» re (?. JV. By. Co. and 
So/ndentm, 25 ClL IBw. 788. 
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So again, as we have already seen, specific perform- (8.) Th«oon- 
ance of an agreement to perform an unlawful act {p)^ or tb6*do?ng o?* 
which would involve the breach of any prior contract ^ 

{q)y or a breach of trust (r), will not be enforced, 


Also, if the alleged contract is no contract, that is, (9-) THe con- 
if it is not a complete contract as such, but is incom- 
plete as a contract simply, whether because of some 
condition precedent not having been performed or from ^ ^ 
any other cause whatever, the court will not enforce fumiiod. 
specific performance of it, because that would first be 
to make the contract (s). But a mere uncertainty in 
the amount of the land agreed to be sold, if that un- 
certainty is removable upon an inquiry, will not bar 
the right to specific performance (^), — for id cerium 
est quod cerium rcddi poitsf. As regards the parties 
to the contract, there must of course be a sufficient 

* 

certainty as to these ; but apparently the vendor is 
sufficiently described by being called “ the proprietor ” 

(w), but not if he is merely called the vendor (r). 

Also, the contract may be made by an agent, although 
without authority at the time, provided such authority 
be afterwards conferred by ratification of the prin- 
cipal (x). 


{‘p) Howe V. Huntt 31 Beav. 420 ; UameU v. YieUlirv/y 2 Scb, & I^ef. 
554 - 

{q) Wilmott V. Barber ^ 15 Oh. Div. 96. 

(r) Mortlock v. BuU^r, 10 V«*h. 292 ; Rede v. OnkeSf 13 W. TL 303 ; 
4 f). J. k S. 505 ; Sneetby v. Thorne, 7 De Q. M. k <». 399. 

(#) Roseiter v. Miller, 5 Ch. Div. 648; on app. 3 App. Ca. II24; 
Williame v. Jordan, 6 Cb. Dir. 51 7 ; Wirm v. Bull, 7 tJh. Div. 29; 
Hudton V. Back, 7 Ob. Div. 683; but diatinguisb Bonnemll v. Jenkine, 
8 Ch. Div. 70 ; and aea Cakill v. Cahill, 8 App. Ca, 420. 

(t) Ckattock V,. Muller, 8 Cb. Div. 177 ; and see TresM v. Sava/fe, 4 
Ell. k Black. 36 ; Haiyh v. Jagger, 16 Mce. k Wei. 525; 2 Cull. Cb. 
Ca. 231 ; and dtattnguiah Parh^ v. TaewHl, 2 De Gex. ic Jo. 559 ; and 
see jjenerally WaUh v. Lo 7 udale, 21 Cb. Div. 9 ; and Swain v. Ayres, 21 
Q. B. D. 289 / 

(tt) Roisiter v. Miller, 5 Cb. Div. 648; 3 App. Ca. 1124 ; and eea 
8 <de T. Lambert, L. R, 18 £q. I. 

(r) PaUer v. DujLdd, L. R 18 Eq. 4 ; Thowvag v. Brown, t Q. B. D. 
714 ; Jarrett v. Hwnter, 34 Ob. Div. 182. 

(x) DiekvMon v. Jhdde, 2 Cb. Div, 463 ; BoUm Partnen v. Lambirt, 
41 Ch. Div. 295. 
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(lo.) The ven- And finally, if the contract relates to or oom- 
meke « title ; ptises property to which the vendor is unable to make 
a ime, no decree lor specific performance will be 
fttl tltle. made {y ) ; so also if the title which he purports to 

make is too doubtful to be forced on a purchaser {z ) ; 
or if his own title to the property is dependent upon 
the performance by him of some condition precedent, 
and he has not performed same (a), or he has even 
incapacitated himself from performing same or from 
completing (6). But where the defect is simply one of 
conveyance, and not of title, and the time fixed for 
completion is not of the essence of the contract, the 
purchaser must first have given the vendor a reason- 
able notice to remove the defect, before he will be 
“Good holding justified in repudiating the contract (c). Also, the 
^‘iSrkeibl® title which the purchaser may require is usually only 
such a as the conditions of the sale entitle him 
to; it may be only a “ good holding title"' (df), 
and not necessarily what is called a “ marketable 
title ; " but a misleading condition will not be per- 
mitted to prejudice the purchaser in this respect (e). 
This particular defence, if successful, will also of course 
deprive the plaintiff (the vendor) of any right to damages 
for the defendant’s breach of the contract (/). 

A purchaser will not be compelled to take a title 
which depends upon proof of the seller not having had 




A**food 
holding title 
not fiureed on 
* purohater. 


(y) hiwrit v. Ltet, 14 Ch. Div. 249 ; 7 App. Ca. 19 ; Palmer v. Lode, 
18 Ch. Div. 381 ; and consider TruKoU v. Liamond Pock Boring Co.^ 
20 Ch. Div. 251, and Brewr v. Broadwoodf 22 Ch. Div. 105. 

(*) Pgrkt ▼, Waddingham^ 10 Ha. 1 ; Peyfer v. WhiU, 33 Beav. 403 ; 
and see Trdoar v. Bigge^ L. R. 9 Exch. 191 ; Sear v. Bouie Propertg 
and InveatmerU Sodetg, 16 Ch. Div. 387. 

(a) William* v. BrUco, 22 Ch. Div. 441 ; and diatiog. NichoUon v. 
Smiths 32 Ch. Div. 64a 
\ (6) Hipgrove v. Cate, 28 Ch. Div. 356. 

(c) Batkn v. Pu*teU, 38 Ch. Div. 334. 

{d) Broad v. Munton, 12 Ch. Div. 131. 

(f) Broad v. MunUm, supra ; /» rv TVin^ttertiy* WiUaume dt Landau, 
20 Ch. Div. 465 ; In rt Hall-Dare** Contract, 21 Ch. Div. 41 ; 
Burgh lawmm y. Jk Burgh Aaaaon, 41 Ch. Div. 568. 

£Uii V. Bogan, 29 Ch. Div. 661. 
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notice of an incumbrance or restrictive covenant affect* 
ing the property sold ; the title may be, in such a case, 
a ‘‘ good holding title ” (as it has l^en called) ; but it 
involves, and may result in the purchaser being em- 
barrassed with, a Chancery suit ; and in that suit it 
might be very difficult for the purchaser to show that 
his immediate vendor had no notice of the incum- 
brance or restrictive covenant at the time of complet- 
ing his own purchase (g). 

Where property is sold in lots to different pur- Heitrictlr# 
chasers, each lot being sold subject to covenants 
entered into by the purchasers, restricting the use of 
the land, the intention, and in fact the contract, of the 
parties is, that each of the purchasers shall have the 
right of enforcing such covenants against the other 
purchasers; and each purchaser may sue to enforce 
the covenants accordingly (h). And where a subse- 
quent purchaser from one of the original purchasers 
has agreed for a fee-simple estate free from incum- 
brances, he may, on discovering the existence of the 
covenant before completion, not only reject the title, 
but also recover back his deposit (/). 

In contracts for the sale of land, it is not unusual Oonditiont 
to insert a condition that the lots are believed to be ^ntation^? 
correctly described as to quantity, and that no com- J 
pen sat ion shall be either paid or received for or in 
respect of any discrepancy in the acreage. In such a 
case, if a very considerable deficiency in the acreage 
is discovered before completion, the purchaser some- 
times insists upon compensation for the deficiency 


Nottingham Co, v. Butler^ l6 Q. B. D. 778 ; and see In re 
Htiehmane Contract, 21 Chu Div. 95, 

(A) Nottingham Co. v. Butler, 16 ^ B. D. 778, following KeaUe v. 
L. R. 4 Ch. App. 218, and followed in Collins r. CasUe, 36 Cb. 
D)v. 243 ; and disting. Matter v. Bantard, 4 Ch. Div. 718. 

(0 Nottingham Co, t. Butler, supra ; and see Jtuve v. Btrridgt, 20 
Q. & D. 523 ; also Hyde v. Warden, 3 Each. Div. 72. 
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notwithstanding the condition, and at other times' 
seeks to repudiate the contract altogether on the 
ground of the deficiency, — alleging that the condition 
was intended to refer merely to slight discrepancies of 
acreage, and that the condition, if it should be held to 
extend to cover a considerable deficiency, would be an 
engine of fraud (k). In such cases, the rule of the 
court appears to be, that the purchaser cannot enforce 
specific performance with compensation ; and on the 
other hand, that the vendor cannot enforce specific 
performance without compensation (1), but may (under 
the usual condition in that behalf) annul the contract ; 
for otherwise, in a great many cases (the discrepancy, 
although considerable, not affecting the real value of 
the property), the purchaser would himself be making 
Use of the principles of the court to effect a fraud on 
the vendor. 

OoiiTtyAnce, - When the court has decreed specific performance, it 

Mttlec direct the conveyance in execution of the contract 

court. settled in Chambers, in case the parties should 

differ as to the same, or as to any open clause therein 
(m) ; but any such open clause, if sufiSciently in issue 
on the pleadings, will be decided by the court itself at 
the trial of the action. 


icily 

for 
•peciflo , 
lomicnoc. 


Possession is not usually given pending a suit for 
specific performance ; and if the purchaser has obtained 
possession before the suit commenced, he is then (in the 
ordinary case) given his option either to go out of pos- 
session or to pay the purchase-money into court (w); but 
under special circumstances he will not be allowed this 
option, if he has while in possession diminished 


{Ic) Whittemore v, WhiUfmortf L. R, 8Kq. 603 ; Coi'dwgU^f t. 
rtmgk^ 4 D. F. a J. 379. 

(f ) /h Terry d? Coniraetf 32 Ch. Dit, 14; In re FaurdU 

JIolmee *9 CWtvuf, 42 Ch. Biv. 15a 

(m) Bnri v. 18 Ch. Dir. 670. 

(n) hemie v. Jimu, 3a Ch. Dit. 326, 
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the value of the property (o), for in such a case he will On 
be required to pay the agreed purchase-money into 
court ( p). And although a public company, by pur- 
suing the terms prescribed by the Lands Clauses Act, 
may obtain immediate possession of the land comprised 
in their notice, yet if they do not pursue those terms, but 
contract for the purchase in the ordinary way, they 
will be in the same position as any other purchaser, 
and will not be entitled to have possession given to 
them pending the vendor^s action for specific perform- 
ance (q). 

Regarding the effect of taking possession, it may be 
stated generally, that (subject to anything to the con- teking, pend- 
trary in the conditions of sale) the purchaser becomes 
liable to all outgoings, e.g., charges for street improve- 
ments (r), and to pay interest on his unpaid purchase- 
money, even although the property should be unten- 
anted or otherwise producing no rent (s ) ; and such 
taking of possession, unless otherwise specially guarded, 
amounts to an acceptance of the title; and under a 
sale by the court, the taking of possession is always 
an implied acceptance of the title (0» 

The purchaser may repudiate the contract for Bepndiation 
sufficient cause, sciL on any one of the grounds above purchwia 
particularised for resisting the specific performance 
thereof (u) ; and the purchaser will in such a case be 
entitled in general to the return of his deposit (v). 

On the other hand, if the purchaser should repudiate 

(o) Pope V, Great EasUrn Hallway Compwny^ L. K. 3 Kq. iji* 

(p) Ltwie V. /antM, supra. 

{q) Sygrave Metropolitan Board of Worlctf 3* Div. 147* 

(r) Midgdey v. Coppock, 4 Esch. Div. 309. g 

(f) Ballard v. Strutt^ 15 Oh. Div. 122. 

{t) Compare Rkodeo v. Thornton^ W. K. 1884* P* ^ 9 » ^ 

Gloag S Miller' § Contract, 23 Ch. Div. 32a 
(u) And sec Brewer v. Brown, 28 Ch. Div. 309. , ^ ^ o 

(r) Nottingham Co, v. Butler, 15 Q. B. D, 261 ; 16 Q. B. D. 775; 
atMl see In re Terry ds WhUe^e Oontraet, 32 Cb. Div. 
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Boidiiion of 
contract by 
vandor. 


the contract without any sufficient cause, he will be 
liable to the vendor in damages (assuming that the 
vendor should prefer such damages to enforcing 
specific performance) ; and the purchaser’s deposit 
will in such latter case be forfeited, whether the re- 
pudiation be express, or be only implied from the pur- 
chaser’s conduct {e.g., his long delay), and although 
the contract should not expressly provide for such 
forfeiture, or should provide in the usual way that 
the deposit shall be in part payment of the purchase- 
money (x). 

A vendor occasionally (and in fact usually) reserves 
to himself, by express condition of sale in that behalf, 
a right to rescind the contract in case the purchaser 
takes any objection or makes any requisition which 
the vendor is either unable or unwilling to comply 
with ; and the vendor is perfectly justified in inserting 
such a condition of sale in the contract, and may or 
may not make the exercise of his right of rescission 
dependent upon the purchaser’s withdrawing or not 
the objection or requisition. In the case of In re 
Dames & Wood (y), where land was contracted to be 
sold under a condition, that “ if the purchaser should 
“ take any objection or make any requisition which 
** the vendor was unable or unwilling to remove or 
“ comply with, the vendor might rescind the contract,” 
and the purchaser made certain requisitions, and the 
vendor (for reasons which he specified) declined to 
answer those requisitions, and served the purchaser 
(who insisted upon the requisitions being answered) 
with a notice rescinding the contract according to the 
condition in that behalf, — the court held that the 
vendor was entitled to rescind the contract, although 
ji : 

(*) ffowe T. Smithf 27 Ch. DW. 89; Soper t. Amoldf 35 Ch. Div. 
384 ; 37 Cb. DIv, 96 ; diatiDguisbiog Hant ▼. Stallidixut, L. K. 8 Ezob. 
175 * 

(y) 27 Ch. Pit. 172 ; 29 Ch. Div. 626. 
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the purchaser subsequently to receiving the notice 
waived his right to an answer to these requisitions. 

But a mere difference between a vendor and a pur- 
chaser as to the form of the conveyance is not a 
ground for rescission, where at all events the con- 
dition does not expressly give the right in such a 
case {z ) ; and it would not be proper to make any such 
condition, at least as a general rule {a). 

Occasionally the remedy of specific performance The Corn- 
may be obtained without the delay and expense of an ^sSa^afioo,— 
action ; for under the i ooth section of the Companies undor. 
Act, 1862, relief that is substantially specific perform- 
ance may be obtained on a mere summons, where the 
Company is in liquidation (?>). 

Also, by the Vendor and Purchaser Act, 1874 (c), The Vendor 
8. 9, it has been provided, that upon a sale of real or 9*, 

leasehold estate, the vendor or the purchaser or their r 

juruK 

representatives may apply on summons in the Chancery uuder, and ex- 

••j* 1*J_* A tout til 01*00* * 

Division regarding any requisitions on, or objections to, 
the title to the property sold, or regarding any claim 
to compensation, or generally regarding any other 
question arising out of or connected with the con- 
tract, not being a question affecting the existence or 
validity of the contract. By means of this summary 
jurisdiction, where the contract (as regards its initial 
validity) (d) is not disputed, the expense and delay of 
an action for specific performance are saved ; and the 
judge may, on the hearing of the summons, make such 
order “ as to him shall appear just;** e.y., the court 
has power not only to answer and decide the specific 
question and questions submitted to it (e), but to direct 

(2) 7n re MonekUm Ae Oiluan, 27 Ch. Div. 555. 

{a) Hardman v. Chtldy 28 Ch. Div, 712. 

(b) In re Oakwell CoUieriei Cb., W. K. 1879, p. 45* 

(<?) 37 A 38 Viet, c. 78. 

{d) In re Jachton At WoodhunCu Contradt 37 tJh* 44* 

(e) See /n re Ebwworth At Tid^s Contraet, 42 Cb, Div, 23. 
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such things to be done as are the natural consequences 
of the decision ; therefore when the court decides that 
the vendor has not shown a good title, it can go on 
and direct the vendor to return to the purchaser his 
deposit (/), with interest thereon (g), and also to pay 
the purchaser’s costs (h) of investigating the title, — 
scil, where the conditions of sale do not otherwise 
provide ; and the court may also apparently rescind the 
contract on the ground of a defect in the title, where 
that is determined on the hearing of the summons 


(/) /n re Uargreavet dj ThompeorCi Contraot^ 32 Ch. Div. 454, 
following In re Jliggins df ffUchman't Contnuitf 21 Ch. Div. 95, and 
in re Yielding WestbrooJke, 31 Cli. Div. 344, and dispelling the doubt 
suggested in /n re Young ds Houston* e Contract^ 31 Ch. Div. 168. 

{g) In re Riley ds Strea^ield'e Contraetf 34 Ch. Div. 3S6. 

(h) In re lliggim ds Pa'civaVe Contract, W. N. 1888, p. 172. 

(0 See Stone v. Smithy 35 Ch. Div. 188; Kingdon v. Kirk^ 37 Ch. 
Div, 141. 
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CHAPTER X. 


INJUNCTION. 


An injunction is an order (and used to bo a writ issu- Definition, 
ing under an order) of a court of law or ef|uity, — an 
order (or writ) remedial, the general purjioso of which 
is to restrain the commission or continuance of some 
wrongful act of the party enjoined (a). 


The object of the writ or order is generally preven- It* object i* 
tive and protective rather than restorative, although it i-ather tiiHn 
may also in exceptional cases, or indirectly, be restora- 
tive. It seeks to prevent a meditated wrong more 
often than to redress an injury already done ; and it 
is not confined to cases falling within the exercise of 
the concurrent jurisdiction of the court ; but it equally 
applies to cases belonging to its exclusive jurisdiction. 


The writ of injunction was, and the order in the JurUdiction 
nature of such writ still is, peculiarly an instrument f/om waut^^ 
of the court in its Chancery Division, though there 
were some cases where courts of law, even before the 
Common Law Procedure Act, 1 854, and the Judicature 
Acts, were accustomed to exercise analogous powers, 
as by the writs of prohibition and of estrepement 
in cases of waste (h). The cases, however, to which 
these common law processes were applicable were so 
few, and the processes themselves were so utter^ 
inadequate for the purposes of justice, that the juris- 


(a) Joyce on Injtinctionfl, l. 

(b) J^emm ▼. Bithop of JJurham, i Bos. k P. 105, I 30 132, 
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diction at law fell practically into disuse, and almost 
all remedial justice of this sort came to be administered 
through the instrumentality of courts of equity. The 
jurisdiction of these courts, then, had its true origin 
in the fact that there was eithe;r no remedy at all 
at law, or else an imperfect and inadequate remedy, 
in damages only. And the jurisdiction in equity to 
grant an injunction came to be so well established, 
that the suitor who made out his right to an injunc- 
tion could not be compelled by the court to accept of 
damages instead (c). 


The cases in which equity interfered by injunction 
were usually classed under two heads : — 


Two claiiei of 

ittjUQOtiOQS 

prior to Judl- 
oiiture Aoti. 


I. Injunctions to prevent the inequitable institution 
or continuance of judicial proceedings ; and 

II, Injunctions to restrain wrongful acts unconnected 
with judicial proceedings. 


Jadieatare But DOW, under the Judicature Act (d), 1873, s. 
ohan’gTi^effec- ^4, sub-sect, 5, no cause or proceeding pending in the 
tod by. High Court of Justice or before the Court of Appeal 
shall be restrained by injunction, excepting in a wind- 
ing-up proceeding, after order made (c ) ; and the 
Court of Bankruptcy, being now a division of the High 
Court, can no longer restrain any such action or pro- 
ceeding (/) ; but every matter of equity, which would 
formerly have been a ground for an injunction, either 
absolute or conditional, may now be pleaded as a 
defence to the action, and the court or division before 
w’hich the action is pending may upon the like grounds 
direct a stay of proceedings in the action, either general 


(e) Krehl v. BurrtU^ 11 Cb. D'.v. 146; but see Holland ▼. Worley, 
2 \ Cb. DiT. $78 5 aud see Lord Cairns’s Act, 21 & 22 Viet. c. 27, 
explained 

(rf) 36 & 37 Viet c. 66. 

(e) In re Zandore Siemene Sled Cb., 10 Cb. Dit. 489. 

(/) In re BameU, ex parte Reynolde, 15 Q. R D. 169 ; Bankruptcy 
Act 1883, ** 93 > CMold y. Pryhe, 4 Exeb. Die. 315. 
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or interim, or make such other order or give such other 
judgment as shall appear to be just. And by the 
same Act, s. 2$, sub-sect. 8, an injunction may be 
granted by an interlocutory order of the court in all 
cases in which it shall appear to the court to be “just 
or convenient {g) that such order should be made, 
and the order may be either with or without any con- 
ditions, and either before, or at, or after, the trial 
of the action, against any threatened or apprehended 
waste or trespass, and whether or not the person 
enjoined is in possession under any claim of title or 
otherwise, or (not being in possession) claims the right 
merely to do the act in question, and irrespectively 
of the circumstance of the estates of the parties, or 
of any or either of them, being legal or equitable. 

It is to be obseiwed, that it is only pending actions 
that are no longer to be interfered with by injunc- 
tion out of Chancery ; therefore an action not pend- 
ing, but only contemplated in the High Court (4), or 
a pending action in a foreign court (i), or elsewhere 
than in the Supreme Court, may still, the case being 
otherwise proper, be prevented or stopped by injunction. 
And it is to be further observed, upon the apparently 
enlarged power of the court, that the Judicature Acts 
have given no power to the court to issue an injunc- 
tion in a case where, prior to these Acts, no court had 
any jurisdiction in that behalf ; for they deal with 
procedure only, and not with jurisdiction. Therefore, 
the court has no jurisdiction to restrain a party, from 
proceeding with an arbitration in a matter beyond 
the agreement to refer, although such an arbitration 
may (by reason of the defect in question) be futile 
and vexatious (^); and the court has not even juris- 

— — ^ 

ig) Day v. Broumrigg, lo Ch. Div. 294. 

(A) C^rtle Restaurant v. Zavery, 18 Ch. Dir. 555. 

(i) In re Hermann Loog, 36 Ch. Dir. 502. 

(k) Norik London Railway Co, ▼. Qreal Northern Radway Co., 11 
Q. a D. 30. 


Continuing; 

1 

iigainit 
prooeedinga ; 


Also, contiuu 
ing limits to 
such powers. 
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diction to restrain a party -from proceeding without 
any authority whatever in an arbitration in the name 
of another (Z) ; but in either of these cases, the objec- 
tion may be taken in an action or other proceeding in 
court to enforce the award. 


Initeftd of in-’ 
junction of 
fimt olaMy 
now order to 
stay proceed- 
ings, or for 
transfer. 


In consequence of these provisions of the Judicature 
Act, 1873, injunctions properly so called now fall for 
the most part under one head only, that is to say, the 
second of the two heads above mentioned ; and all 
orders in the nature of an injunction against pro- 
ceedings pending in the common law courts, which 
prior to the Act fell under the first of these two heads, 
would now be orders staying proceedings merely, or 
such other orders or judgments as the court of equity 
would itself have made if it had had the cognisance of 
the action (m). 


DWWondf Premising thus much, we propose to state, firstly, 
iSia chapLr. which formerly an injunction would have 

issued, but now only a stay of proceedings or some 
other like remedial order will be mode ; and, secondly, 
the cases in which an injunction properly so called 
may still issue. But before entering upon the details 
of the matter, it should be stated that although at 
first sight it might have seemed that a court of equity, 
in granting an injunction against a proceeding in a 
court of common law, detracted from the dignity of 
dietionoftbe the latter court and interfered with its process (?i), 

jjQ foundation for that opinion, or for 
the opposition of the courts of common law to the 
interference of the courts of equity ; for the writ of 
injunction was not in any sense a prohibition to those 
courts restraining them in the exercise of their jurisdic- 




Tht old tu« 
junction in 
equity did 


d) London d JUaehoaU Jlailvtaif Co. v. Croi«, 31 Cb. Div. 354. 

(m) V. Jiedgrave, xi Ch. Div. 24. 

(n) HalUm’fl Cosst. HiH, vol i p. 472. 



INJUNCTION. 


tion, bat it was directed only to iht parties ; and it was 
granted on the sole ground that from certain equitable 
circumstances, of which the court of equity had cogni- KqnHy 
sance and the court of law had not, it was against on 
conscience that the party inhibited should proceed in J 
the cause. In all cases, e.g., where by accident, mistake, 
fraud, or otherwise, a party had an unfair advantage 
in proceeding in a court of law, and it was against 
conscience that he should use that advantage, a court 
of equity would restrain him. And it was upon the Courti of 
same principle that the courts of one country, although 
they had no authority to stay proceedings in the courts 
of another country, yet had an undoubted authority to court, If tb« 
control all persons and things within their own terri- within their 
torial limits ; for equity acted in personam ^ according 
to the maxim expounded in Chapter ii. of this book, “till do lo 
supra. Where, therefore, both parties to a suit in a 
foreign country were resident within the jurisdiction of 
the court of equity, that court would in a proper casti 
restrain either party from proceeding in a suit out of 
its jurisdiction, and this not as pretending to direct or 
control the foreign court, but considering the equities 
between the parties, and hi personam according 

to those equities, and also enforcing obedience to their 
decrees by process in personam (o). And any Division 
of the High Court may now do the like, and in a proper 
case would do it. 

We proceed now to consider the first of the two 
classes of cases above referred to, namely : — 

I. Injunctions to restrain legal proceedings, and in i. injunotUm*, 
which at the present day a stay of proceedings in the pro* 
action, or other like remedial order, would be directed ' 
or made. 0 


(o) P<yrtariington v. Sovlby, 3 My. k K. io6 ; Hopt v. L. R. 

I Ch. App. 320.; Oamm Iron Co. t, Madartn, 3 H. 1* Co*. 4*^437* 
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(i.) Equity 
reitnined pro* 
oeiBdingt on an 
instrumeiit 
obtained by 
fraud oruudue 
InAuenoe ; 
and now a 
' pro- 
j;i may 
be directed 
in auch a case, 
or other relief 
given. 


(3.) Where 
neaeta had 
been lost by 
an executor 
or adminiatra* 
tor without 
hia default, 
equity re- 
aMned pro- 
oeedinga at 
law by oreiU- 
ion ; and noa 
a atay of pro* 


each a oaae. 


Where an instrument had b^en obtained by fraud 
or undue influence, the court of equity would restrain 
proceedings at law on it. Thus, where a young man, 
an officer in the army, soon after coming of age, became 
liable upon bills of exchange, for the accommodation 
of his superior officer, to the defendant, a money-lender 
by profession; and upon negotiations for getting in 
the bills, the defendant agreed to postpone them for 
twelve months, and induced the plaintiff, upon repre- 
sentations of his trouble and expense in procuring the 
postponement of the bills, to give him, in consideration 
of such trouble and expense, a further promissory-note ; 
the court, not finding in the answer a satisfactory ex- 
planation of these transactions, sustained an injunction 
against the defendant proceeding at law upon his 
securities (p). In such a case, happening at the pre- 
sent day, the High Court would entertain the equitable 
defence, and would do what was right, having regard to 
all the circumstances. 


Again, if an executor or administrator had been in 
possession of abundant assets to pay all the debts of 
the deceased, and by an accidental fire or by a robbery, 
without any default on his part, a great portion of them 
was destroyed, so that the estate became insolvent ; in 
such a case the executor might have been sued by a 
creditor at law, and would have had no defence ; for 
when he once became chargeable with the assets at 
law, he was for ever chargeable, notwithstanding any 
intervening casualties. But courts of equity would 
have restrained proceedinga at law in cases of this 
sort, upon the purest principles of justice (q) ; and now 
the Queen’s Bench Division would in such a case either 
B^y the proceedings, or give judgment for the plaintiff 


(|>) Zloyd V. Cfarlw, 6 Beav. 309 ; TyUr v. Tates, L. R. 1 1 Eq. 365. 
(9) Ordm T. 7 Eaat. 258 ; Oiv/t r, LymUey, Freenu Cb. 1. 



nuTJKcnosr* 


to the extent only of the assets not destroyed (r) ; or, 
nnder Order adix. rule 5 (1883), the Chancery Division, 
after order made in an administration action, would 
transfer the action into the Chancery Division 

So again, where a party had only an equitable title, 
a plaintiff at law having only a legal title would have 
been restrained from pursuing that title in a court of 
oommon law. Thus, in Kewlands v, Payntcr {(), where ^ 

personal chattels were bequeathed to a single woman 
for her separate use, but without the intervention of 
trustees, so that the property legally belonged to (t.e., 
the legal estate was in) her husband upon her sab- 
sequent marriage with him ; and after the marriage 
this property was taken in execution for the debt of 
her husband, as being the legal owner : it was held, 
that the husband was only a trustee for his wife, and 
an injunction was issued to restrain the sale under the 
writ (m). And now a court of law would itself stay 
the execution against the wife’s property, or would 
limit the scope thereof to what was the husband’s own 
beneficial property. 

Another class of cases in which 'injunctions were (4*) injunHimi 
granted against proceedings at law was where there 
had already been a decree upon a creditor’s bill for the 
administration of assets. Such a decree was considered 
in equity to be in the nature of a judgment for all the 
creditors ; and therefore, if subsequently to it a bond 
creditor should sue at law, the court of equity in which 
the decree was made would, in the assertion of its juris- 
diction, have restrained him from proceeding in his 


(r) And tee w. Job^ 26 W. R. 206 ; 6 Ch. Di^. » Maper r. 
Murray, 8 Ch. Div. 424. ^ 

($)• Ae Timmt, *6 W. R 691 ; Po^ v. PooU, W. K. 1886. p. 15a 
<4) 4 My. & Or. 408 ; and see iZtrMA t. VoaUi, 18 C. B. 757 ; £x 
parte WMteXouee, 32 Ch. Div. 512. 

(«•) LofogUm t, JaorUm, 3 Btar. 4^4> NoftKereod, I 15 ^ » 

and aae ^ parte WhikheaA, 14 Q. & D. 419* 


2 0 
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«uit (v). And now the court of law would stay the 
action, and probably direct it to be transferred to the 
Chancery Division {x ) ; and the Chancery Division 
could itself order the transfer (y). 

(5.) A party would not have been permitted to sue for 

the same thing and for the same purpose in equity as 

te one tad as in another court, but would have been put to 

tot iamd pur* . ^ 

poM. his election to sue in one or the other {z). The only 

exception to this general rule was the case of a mort- 
gagee, who might have pursued all his remedies, 
whether at law or in equity, concurrently (a) ; but 
now in all cases, even in the exceptional case of a 
mortgagee, the whole relief would be embraced in 
one and the same action, or else the actions would 
be brought on together in some manner or other. 


(6.) Equity Courts of equity would have granted an injunction 
to protect their own officers, who executed their pro- 
cesses, against any suits brought against them for acts 
of court, done under or in virtue of such processes. The ground 
of this assertion of the jurisdiction was, that courts of 
equity would not suffer their processes to be examined 
by any other courts. If the processes were irregular, 
it was the duty of the courts of equity themselves to 
apply the proper remedy (6). And courts of law would 
always have done the like ; so that as regards this 
matter, law and equity already agreed before the Judi- 
cature Acts were pcissed. 

octci There were, however, cases in which courts of equity 
equity would * ^ 

(v) Jforrtoe ▼. Bank o/£n(^nd, Cas. t. Tnlh. 217 ; Perry v. Phelipt, 
10 Ves. 38, 39 ; Burki v. PoppltweUt 10 Sim. 383. 

(ap) Diatinfi;. Crouk v. Ruudl^ 4 C. P. Div. 186 ; and see In re BcytCf 
CrpfUm t; 15 Cli. Div. 591, 

(y) Order xUz. rule 5 (1883); and are Be Timma^ supra; Poole 
supra ; Etheridge v. Womerdegt 29 Ch. Dir. 557. 

(i) Fat^Aon v. Mob. 210; Oedge x. Montroae, 5 W, B.-S37. 

]a) See Pedm/er x, H^rie, 27 Beav. 349 ; Schoole v. Sail, 1 S. a L. 
176. 

(t) Mag Motdc, cited 2 Dick. 6x9 ; Walker t. MickUthwait, i Dr. 
a sill. 49 ; Re Jdmu OcmjMli 3 De G, M. k O. *85. 



would not have exercised any jurisdiction by way of not iUy pro* 
injunction to stay proceedings at law. In the first 
place, they would not interfere to stay proceedings in 
any criminal matters, or in cases not strictly of a civil maturi 
nature, as, for instance, on an indictment, or a man- 
damns, or a criminal information ; and the court of 
equity would not usually restrain actions of libel, for 
these were, in fact, actions exclusively appropriate to 
the courts of common law, where a jury could be had (c). 

But this refusal applied, of course, only to cases where th« 

XT. _X* 1* J 1. 1 T court had th* 

the parties seeking redress by such proceedings were t>artiei bcfcr# 
not also the plaintiffs in equity ; for if they are, the 
court possesses power to restrain them personally from 
proceeding at the same time upon the same matter 
of right in both a civil suit and a criminal prose- 
cution (d ) ; and when a petition has been presented 
for the winding up of a company, all criminal pro- 
ceedings against the company may be restrained by 
injunction (e). Further, a court of equity had ^,1 

jurisdiction to relieve a plaintiff against a judgment defence wm^ 
at law where the case in equity rested upon a ground 
equally available at law and in equity, unless the 
plaintiff could establish some special equitable ground lueinUined 
for relief (/). And after equitable defences could be^^**^®’ 
pleaded at common law under the Common Law Pro- 
cedure Act, 1854, still less would equity in such cases 
give relief (g). It was no ground for equitable inter- 
ference that a party had not effectually availed hjra- 


(c) Prudential Aeiuranee Co. v. Knotty L. R. lo Ch. App. 142 ; but 
■ec Thorley't Cattle Food Co, v. Mauam^ 6 Ch, Div, 582 ; and llinrichi 
T. Berudet, W. N. 1878, p. ii. 

{d) Bolderttaffe v. Saundert, 6 Mf»d. 16 ; Mrmttiffve v, Zhidman, 2 Ves. 
Sr. 396; Mayor of Yoik v. PdkingUm^ 2 Atk. 302; St. 893; and ice 
eflp«*ciaiiy Hedley v. Baieg, 13 Ch. Piv. 498; Great Wetted Rail. Co, 
▼. W. A L, Ry. Co.^ 17 Ch. Div. 493 ; Maynard v. East London Waler^ 
feorb*t 28 ( 'h. Dit. 138 ; and (listing. Stannard r, Vettry of St, OUee’^ 
CambertceUf 20 Cli. Div. 190. 

(e) In re Briton Medical and Generalt 32 Cb. Div. 503 ; Compame* 
Act, 1862, a. 85. 

if) Harriton v. Netdeehip, 2 My. A K, 423. 

(y) Fardnother v. Wdekman, 3 Dr«fr. 122* 



TH2 coKcnnxsf misDicnoN. 


Iidlf of a defence <rf law, or tioct a court of law liad 

«m)neoasly decided a pomt of pure law (h)} for, as 

observed by Lord Redesdale (£) : is not sofircient 

tbat mjnstice iias been done, but that it baa 

on by s com- « been done imdxir circumstances that authorise the 
non law oonrt 

'Court to interfere. Because if a matter has already 
been investigated in a court of justice, according to 
*Hhe common and ordinary rules of investigation, a> 
“ court of equity cannot take on itself to enter into it 
^^ agaiu. There may be oases cognisable at law, and 
also in equity, but of which cognisance cannot be 
''e%ctually taken at law, and in these equity does 
dometimes interfere ; as in cases of complicated ac* 
“ counts, where the party has not made defence, lecause 
** it was impossihle for him to do it effeeiually at law ; 
or where a verdict has been obtained by fraud ; or 
where a party has had an unconscientious advantage 
at law. But without circumstances of that kind, I 
do not know that equity ever does interfere to grant 
a trial of a matter which has been already discussed 
in a court of law, a matter capable of being discussed 
** there, and over which a court of law had full jutisdio- 
** tion.*’ And the proper remedy, his Lordship might 
have added, in all such cases, is to appeal, or apply for 
a new trial, or to set aside the judgment for default, or 
on the ground of surprise or of fraud. 


By the Common Law Procedure Act, 1854 (X:), the 
courts of common law obtained power to receive pleas 

oSttmott^w defence on equitable grounds. The equitable plea, 
VroMmket, however, was only admissible in such cases as, having 
regard to the machinery of the courts of law and the 
forms of prooeeding therein, complete justice could 


(A) Simpttm ▼. Hmodeti, 3 Hy. k Cr. 108 ; v. Jbrmni, 2 

Swwt. 227, 233; Wart v, Mortmd, 14 Vm, 31, 

(«) BauiMn r, WUlet, 1 Scb. k Lef. 204, 205 ; and ••• MUk w* 
1 1 Or* 81* 

{k) 17 k 18 Viot e. 12$, a. 85. 
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thereby be done between the parties^ In all other 

cases, therefore, where the defendant would have been 

only entitled to such a modified relief as could not But only in 

properly be dealt with by a court of law, he would 

still have had to resort to a court of equity ; for, as 

stated by Blackburn, J., in Jeffs v. Day (Z), “ Under 

“the Common Law Procedure Act, 1854, although T^uncSom**^ 

“ we have jurisdiction to entertain equitable defences, 

we can only allow such pleas to h& pleaded as, if 

“ proved, would be a simple bar to the action, and 

“ would entitle the defendant to the common law 

“ judgment, * that the plaintiff take nothing by his 

“ writ, and that the defendant go thereof without day,* 

“ which would in effect be equivalent to a q^erpetual in^ 

junction in a court of equity** Moreover, even in Defendant 

cases where there was an equitable defence at law, the J^mpeSed to 

defendant could not be compelled to plead it, but ® 

, *■ * , toble defenoe 

might at once have come into equity for an injunction nt law. 

to restrain the action; for the Common Law Pro- 
cedure Act, 1854, was only permissive. To say that 
where a man had a good equitable defence, he must 
proceed at law, and plead that equitable defence, would 
have been in effect to make imperative that which the 
Legislature had made optional {m). But since the 
Judicature Acts, this option is (in effect) taken away; Under ih« 
and the defendant at law may now plead equitable \ 
defences of every kind and degree of weight, and he 
musti in fact, do so if he would avail himself of them equliy. 
at all. He certainly cannot now come into equity to 
restrain the action on any such grounds. 

And when there has been an agreement to refer to 
arbitration, and such agreement is still subsisting (n), notfubttitotod 
an order staying the action may now be made in a 

{l) L. R. 1 Q. B. 374, 

<m) OumferU t, 4 Drew. 453 j Ky»g$fQ^ ▼. 2S L. 

J. Ob. 413. 

(») DJiUtcht QmdiUehafl v. Mvimoe^ so Q. 6w D* 177* 
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jdroper case (o), section 1 1 of the Common Law Pro- 
cedure Act, 1854, requiring (and section 4 of the 
Arbitration Act, 1889, authorising) the court to stay 
the action in such a case {jp). Moreover, a statute re- 
^ealftr^tute, f erring matters to arbitration may be imperative, and 
not merely directory ; and in such a case, the ordinary 
*‘®*^^®* jurisdiction is excluded {q). On the other hand, where 
the statute is not imperative, and in the absence of 
any statute bearing upon the matter, the ordinary 
jurisdiction of the court is not ousted by an agreement 
to refer (r) ; and the statute referring matters to 
arbitration may itself contain an express exception of 
certain matters, in the case of Building Societies, 
it having been provided by the Building Societies Act, 
1884 (47 & 48 Viet. c. 42), that their agreements 
with members to submit disputes to arbitration shall 
be in force only as between such members in their 
capacity of members and the society, and shall not 
(unless the rules of the society expressly so provide) 
extend to disputes affecting either members or third 
parties as to the construction or effect of mortgages, 
deeds, and contracts — ^regarding all which latter dis- 
putes the jurisdiction of the ordinary tribunals is to 
be available at the option of the member or third 
party (5). 

n. XnjtDino. II. Injunctions to restrain wrongful acts uncon- 
nected with judicial proceedings ; and being ; — . 


(0) Xaw V. Oarrmt 8 Cli. Div. 26 ; WtUesford v. WaUon^ L. R. 14 
Kq. 57a; and diatinguiah Afvlkcm v. Lord, 4 App. Ca. 182; Lyon v. 
/oXmon, 40 Ch. Div. 579 ; JDatii v. Starr, 41 Ch. Div. 242. 

(p) Sae tliia matter treated more fully in the chapter on IHurtn^ahip, 
pp. J97-598. 

<9) Vaiedonian Railway Co, t. Oreenoek Lailuny Co,, L. R. 2 Ho. Lo. 
So. 347. 

v. 6 Vea. 821. 

(«i See W e ittf w Sub%trban Buildmq Soeitty ▼. Martin, 17 Q. B. D. S6; 
17 Q. B. D. 609 ; Walker v. General Mutaal Building SoHdy, 36 
Bit. 777 ; Municipal Soeiely ▼. Bichardi, 39 Ch. Div. 372. 
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1, Injunctions to enforce a contract (express or Two 
implied), or to forbid a breach thereof ; and 

2. Injunctions to prevent a tort, that is, a wrong 
independent of contract. 


I. With reference to iniunctions to enforce a con- (*•) 

,,,in CMOS ox 

tract or to forbid a violation of its terms, the jurisdic- oontraoL 
tion of equity may be said to be co-extensive with its 
power to compel specific performance. Whatever duty Sup^plomentAl 
a court of equity will compel a party to perform, it a^Jtion to^ 
will generally, on the other hand, restrain him from 
neglecting to perform (^) ; and conversely, if the con- otooe. 
tract is illegal, or for any other reason not specifically 
enforceable, the court will not grant an injunction to 
restrain the breach thereof (w). Moreover, in many 
cases where, from the nature of the subject-matter, the 
court does not decree specific performance, on the 
ground of its inability to carry such a decree into 
effect, it will grant an injunction to restrain the doing 
of an act contrary to the tenor of the contract ; and 
in effect, though indirectly, it compels thereby a per- 
formance iti specie of the contract. Thus in the case 
of Catt V. Tourle (v), the plaintiff, a brewer, sold a 
piece of land to the trustees of a freehold land society, 
who covenanted that he should have the exclusive right 
of supplying beer to any public-house erected on the 
land so sold. The defendant, a member of the society, 
who was also a brewer, acquired a portion of the land, 
tenth notice of the covenant^ and erected on it a public- 
house, which he supplied with bis own beer. On a 
bill filed to restrain the defendant from supplying his 


(e) Drew, on Injunctiont, 250. 

(«) Daviu ▼. Makuna, 29 Ch. Div. 596. 

(t») L. R. 4 Ch. App. 654 ; and see Tulk v. Moxhayt 2 Phill. 774^; 
Cooke r. ChilcoU, 3 Ch. Div. 694 ; Luker v. Dennit, ^ Cb. Div. 2 ^ ; 
Patnam v. Haritmd, 17 Ch. Viv, 353; JtoUe v. MUler, 25 Ch. 

206 ; 27 Ch. Div. 71 ; jffall v. Ewn, 37 Ch. Div. 74 ; Sputer 
24 Cb, Div. I ; 14 App. Ca. 12 ; and diatinguiah Master r. Mansard, 
4<X Div. 718 ; RtnaU v. CotdiauEM, 9 Cb. Div. 125 ; HiMsp v. LetMs, 
6 App. Ca. 560 ; King v. Dicksmm, 40 Cb. Div. 596. 
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own beer, the court held that the covenant, though in 
terms positive, was m substaiice negative, and granted 
an injunction aceordinglj (x). In all this class of cases, 
the notice obtained prior to the completion of the pur- 
chase binds the purchaser to observe the restrictive 
covenant, and for this purpose constructive notice is 
suflScient ; and the purchaser of a lease containing re- 
strictive covenants (y), or an intending sub-lessee de- 
riving his term under the original lease (2:), although, if 
before signing his agreement for the purchase or sub- 
lease, he has not had an opportunity of reading the lease, 
he will not be bound as between himself and his vendor 


KwiricUre 

been dit- 
oliarged. 


by the restrictive covenants contained in the lease, and 
therefore will not be compellable to complete his pur- 
chase or to accept the sub-lease ; still, if he do in fact 
complete his purchase or accept the sub-lease, he will 
become bound by all the restrictive covenants ; for, 
qmad the person or persons entitled to enforce such 
covenants, he is taken to have had notice of the con- 
tents of the lease. But restrictive covenants of the 
character which would usually be enforced by in- 
junction may have been, and frequently are, discharged 
by, e,g.f a permanent alteration in the character of the 
property or of the neighbourhood (a) ; but the re- 
strictive covenants, if suspended only, may be after- 
wards revived, and an injunction obtained against their 
subsequent breach ( 6 ). 


injaaoUoB a It 18 evident that where a contract is not to do a 
moda of apeci* 

So perform- 

JSdwick t. ITctidtw, 18 Ch. l>iir. 199; WertUrmtfn r. 
OMraU d^EUctridU, Ch. Div. 246 ; NiooU v. Fennir^^ 19 Ch. Dir. 
259; X. <fc 8. W, Railway Co, v. Oomm, 20 Ch. Div. 560; Jn re 
Bitjdne d: JJiickmaW* Contract j 21 Ch. Div, 95 ; EaA of Zetland r, 
Jiidopf 7 App. Ca. 427 ; and see p^nerallj Maywood v. B r mntmeh 
Society, 8 Q. B. D. 405; Aueter^erry v. Oldkam {Comratian\ 29 
Cll Div- 7Sa 

(f) Reeve v. Berridge, 20 Q. B. Div. 523. 

(«) V* 3 Bxch. Div. 72. 

S iy tn V. OdUyer, 24 Ch. Dhr. 180 ; on app. 28 Ch. Div. 103 ; 
foUowhig Bedford {Bake) v, Brkmk Mvmam,'% llj. kt K. 552. 

(6) Bwd V. BggUtm, 29 Gh. Div. iota. 
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tilings wliich contract is capable of being enforced in anee of 
eqniiy^ it may be^ and naturally is, enforced by the 
court by means of an injunction restraining the doing 
of that act (c). Therefore, where an agreement was 
entered into between the plaintiffs (who resided very 
near the church of Hammersmith), of the one part, and 
the parson, churchwardens, overseers, and certain in- 
habitants of the parish of the other pait, by which the 
plaintiffs covenanted to erect a new cupola, clock, and 
bell to the church ; and the parties of the second part 
covenanted that a bell which had been daily rung at 
five o’clock in the morning, to the great annoyance of 
the plaintiffs, should not be rung at tlxat hour during 
the lives of the plaintiffs and the life of the survivor 
of them ; and the plaintiffs performed their part of 
the agreemeait, but the bell, after two years, was rung 
again ; the agreement was specifically enforced against 
the parish authorities by means of an injunction against 
ringing the bell in breach of the agreement (d). 


Moreover, the inability of equity to compel the 
specific performance of one part of an agreement is 
not per se a ground for its refusing to grant an 
injunction against the breach of another part of the 
same agreement. Thus, in Lurnhy v. Wayner («), 
where J. W. agreed with W. L. to sing at B. L/s 
theatre during a certain period of time, and not to 
sing elsewhere during that period without his written 
authority, the court granted an injunction against 
J. W. singing at a rival theatre, the Lord Chancellor 


Court of 
©quitj ia»y 
rctirain th» 

\y " ' 

P an 
agreement, 
though it can* 
not oompal 
npcoifio T ~~ 
forinano4 
the rest. 


Lvtftdey v. Wagner^ i De G. M, k O. 615 ; a«d see Gaskin v. 
BailSf 13 Ch. Dir. 324 ; Besani ▼, Wood^ 12 Ch. Dir. 605 ; Lybbe r. 
Hart, 29 Ch, Dir. S ; Clark v. Clark, 10 P. D. 188 ; Aldr^gt v, Ald- 
ridge, 13 P. D. 210. 

{d) Martin r. HtUkin, 2 P. Wma^ 266 ; Barrett ▼. EUtgravt, 5 VA, 
555 ; S. C., 6 Ves. 104 ; Fry on Spec. Perf. 329; Broder r. SaiUard, 
2 Oh. Div, 692 ; Rickards ▼. Revitt, 7 Ch. Dir. 224. 

(e) I De G. M* ^ G, 616 ; and see Wolverhampton R. Co. v. 1 $. S N. 
W. M. Co., Ifc R 16 Eq. pp. 440^441, per Lord Selborne ; aleo W^e 
V. MoKhewSt 21 Ch. Dir. 194; and IkmneU r. Bennett, 22 Ch. Div. 83$. 



682 THE CONC0BRENT JURISDICTION. 

obsemng (in effect) that to the affirmative agree^ 
ment on J. W.'s part to sing,” there was superadded 
“ a negative stipulation on her part to abstain from 
** the commission of any act which would break in 
“ upon her affirmative covenant, the one being ancil- 
** lary to, concurrent and operating together with, the 
‘‘ other. The agreement to sing for the plaintiff 
‘ * during three months at his theatre, and during that 
“ time not to sing for anybody else, was one contract ; 
* * and the engagement to perform for three months at 
‘ ‘ one theatre necessarily excluded the right to perform 
And 10 will at the same time at another theatre. It is true that 
party into “ I have not the means of compelling her to sing, but 
W^teftob. cause of complaint if I compel her to 

“ abstain from the commission of an act which she has 
‘‘ bound herself not to do ; and possibly I may in this 
“ way cause her to fulfil her positive engagement” (/). 


Ko injanction 
whore court 
cannot seoure 
performanoe 
by the plain- 
tiff; 


Or where the 
negatire ele- 
ment in cove- 
nant not 
apparent. 


But where the terms of a contract are such that 
the court cannot superintend its performance, it will 
not decree the performance thereof in specie, either 
directly or by the indirect means of an injunction ; 
for in such a case the court could not effectively 
enforce the injunction by committal of the party. 
And generally, even where the court might, in the 
case of an express negative covenant, feel itself both 
called upon and competent to enforce a performance 
of the contract in specie, it will not be astute to imply 
such a negative covenant in what is simply an affirma* 
tive one, by splitting such simple affirmative covenant 
into a principal and an ancillary, or into a positive and 
a negative part ; and this would be especially so where 
the pai’ty applying for the injunction in such a case 
has himself onerous duties under the contract to 


perform, and the non-performance of which by him, 


(/) MontattMt V. PtodcUm, L. R. x6 £q. 189 ; but see Wolverkampion 
Rauiray Y. London tmd North-WetUm JRailwtv, L. R. 16 £q. 440; 
FoftheryiU y . MoopUmd, L. R. 17 £q. 141, 
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after the injunction had been granted, would involve 
the opposite party in irreparable or serious loss (g). 

It must not be supposed, however, that it is only in in junction j 
the case of express contracts of the kinds above illus- 
trated that equity interposes by injunction ; for the * 

court will also, if the case is otherwise a proper one, 
interpose by injunction in the case of implied con- 
tracts resulting from the acts or representations of the 
parties 


It is, in fact, a very old principle of equity, that if if a 
a person makes a representation to another as an in- 
ducement to him to act, and he thereupon acts upon 
the faith of that representation, the former shall make reitraiui 
good his representation ; and the court secures this 
in many cases by means of an injunction (t). Thus, 
where A. , the lessee of a building lease, in which there 
was a covenant to erect houses on three plots of land 
in a specified manner, sold one of the houses to 
B., the plaintiff's predecessor in title, and represented 
to B. that he was restricted from building so as 
to obstruct the sea-view ; and A., in the sub-lease 
granted to B., covenanted to observe the lessee’s cove- 
nants in the original lease, but subsequently surren- 
dered the old lease to his lessor, and obtained the 
grant of a new lease without the restrictive covenant, 
and thereupon commenced building contrary to the 
original covenant, — upon a bill filed by the plaintiff, 
it was held that he was entitled to an injunction 


(g) Peto V. Brighton, Vckfield, and Tunbridge Wells Railway Company, 
1 1 'W. R. 874. 

(A) See Murrell r, Goodyear, 1 De G. F. k Jo. 432 (the ca«e of an 
Attempted unfair use of a flaw discoTered in abstract of title) ; and 
Pollard V. Phoiograpkie Co,, 40 Cb. IKv. 345 (the case of an uuhyr 
use of negatives). 

(*) Qide V. Lindo, l Vem. 475 ; In re Great Berlin Co., 26 CJh- Div. 
616; and see West London Commercial Bank v. Kitson, 13 Q. B. 0 . 

{h) PiggoU r. Stratton, i 0 e G. F. k Jo. 33 ; Stim v. Croueher, 1 De. 
G. F. k Jo. 518 ; Martin Spieer, 34 Oh. 0 it. l ; 14 App. Ca. 12. 
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because of course tbe surreuder of the old lease was 
subject to the plaintifiTs acquired rights (Z). 


A partr fitt- 
ing a tfifcle in 
‘f, and 
standing bv, 
while anotner 
deals with the 
property as 
his own, re* 
strained. 


And upon similar principles it has been held that 
where a person claiming a title in himself is privy to 
the fact that another party is dealing with the property 
as his own, he will be restrained from asserting his 
own title against a title created by such other person, 
although he derives no benefit from the transaction (m). 
And the same doctrine is applicable where a person 
having a title to an estate stands by and suffers a per- 
son ignorant of it to expend money upon the estate. 
In such cases, the person who has so expended money 
will in equity be indemnified for his expenditure on 
eviction by the real owner, for it would be inequitable 
for him to profit by his own fraud (n). 


Statutory con* The court will also interpose by injunction, the case 
b]^h of. being otherwise proper, to stay the breach of a statu- 
injunoSon,^^ tory contract ; as, where a railway company is ex- 
5 ceeding, or threatening to exceed, its statutory powers ; 

damagfl. and in such a case the Attorney-General may be the 
applicant for the injunction, the act of the railway 
company being illegal ; and it is not necessary in such 
a case to show actual positive damage (0), but a tendency 
to produce serious public mischief or damage will be 
sufficient (p). A shareholder in the company need not 
show any damage at all ; for an injunction will always 
iasue^ the case being otherwise proper, to restrain the 
breach of any contract (whether statutory or not), 
without proof of damage to the applicant being one 
of the contracting parties (9). 


(Z) SitMlley V. Jlai'dinffe, 7 Q. B. D. 524. 

(m) Nicholson v. Hooper, 4 My. k Or. 186 ; and eou&ider Soa^ r. 
Ardine. 7 App. Cm, 345. 

(n) Nsesom v, CUtrkmm, 4 Hare. 97 ; Hawk r. Sp%trrier, 7 Tea 235. 

(o) AU.^Qen. v* Slirew^urjf Bridge Co., 21 Cb. Div. 752. 

(p) AtL-Cen, V. Oreai Eastern R. Co,, 11 Cli. Biv. 449. 

Eckerdeg, 2 K, k J. 264 ; Todd-HetUhg t . Btniam, 





2. Injunctions to prevent a tort, t.e., a wrong in- 
dependent of contract. agwwt Wru. 


It may be laid down as a general rule, that wherever Wherever 

a right cognisable at law exists, a violation of that 

right will be prohibited ; and it follows that the re- i ^ 

. . - . - for iti breach, 

straming process of equity will apply to the whole if the right ie 
range of rights and duties which are enforceable at a^court V 
law (r). But thou^ the jurisdiction of equity is in 
principle so extensive, considerations of expediency 
and convenience will moderate its interference ; and it 
will therefore not interfere where the breach of duty 
or the violation of right may .be compl^ly and ade- 
quately compensated in damages, or where other rea- 
sons of justice and convenience are against its inter- 
vention (s). It is proposed to consider a few of the 
more representative cases which equity considers proper 
cases for it to interfere by injunction. 


1. In the case of waste, which has been defined as (x.) Juriidic- 
a material (and usually, but not necessarily, destruc- wMti? 
tive) alteration of things forming an integral part of 
the inheritance (t), a court of equity would in general 
interfere to restrain waste. The jurisdiction arose 
from the incompleteness of the common law remedy, 
the Statutes of Marlebridge (u), Gloucester (-r), and Common Uw 
Westminster (x)y giving the remedy by a writ of waste ^ ^ 
only to him who had the immediate estate of inherit^ 
ance in reversion or remainder, and to tenants in 
common and joint-tenants, but not to cchparceners (y ) ; 


(r) Oai Light amd Coke Co. St. Mary Ahhatl't ( Vmtvy), 15 Q. B. 

D. I. 

(#) Batten v. Gedye, 41 Ch. Div. 507 ; and sea Reickd v, Oxford 
{Bishop), 35 Ch, Div. 48 ; 14 Ca. *59, 

(0 Tudor’s Beal Property C asa s , 9 a i 

(u) 52 Hen. Iir. 

(v) o Bdw. I. c. 5 * 

(x) 13 Edw. L c. 22. 

(y) 3 Com. 227, ^ ; J^fprstm v. Bishop of JhtrhmSy 1 
k Ptlll 120. 
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In what catea 
equity tutor- 
fered. 


(i.) Oaiei 
where a 
penon was dii> 
at 


where the 


and all these were defects which a court of equity 
thought fit to supply. Accordingly, the court extended 
its jurisdiction ( i .) to cases where the titles of the 
parties were of a purely equitable nature; (2.) to 
‘cases of equitable waste (z), i.e., to waste which was 
deemed waste only in courts of equity; and (3.) 
cases where no waste had been actually committed, 
but was only meditated or apprehended, the juris- 
diction in the last group of cases being founded upon 
the principle of Quia timet (a). And further, in any 
case where there was a tenant for life, remainder for 
life, remainder in fee, equity would restrain the tenant 
for life in possession from committing waste, and 
would do so at the suit of either the remainder-man 
for life, although he had not the inheritance, or at the 
suit of the remainder-man in fee, notwithstanding the 
interposed remainder ( 6 ). It frequently happened, there- 
fore, that where a person was tenant for life without 
impeachment of waste, and in the purported exercise 
of his legal right to fell timber, open new mines, and 
have full property in the produce (c), he w'as guilty 
of malicious, extravagant, or capricious waste, such as 
pulling down and dismantling a mansion-house {d), or 
felling timber planted or left standing for the ornament 
or shelter of a mansion-house or grounds (e), equity 
restrained him ; and the same rule applied to a tenant 
in tail after possibility of issue extinct, for he had the 
same legal right, neither more nor less, to commit waste 
that a tenant for life without impeachment, of waste 
had (/). Also, in cases where the aggrieved party 


(a) Downthirt v, Sandys, 6 Ves. 109, iio; but see now 36 k 37 
Viet. c. 66, ». 25, § 3. 

(а) St. 912. 

(б) Gatih V. Cotton, i Ves. Sr. 524, 555 ; i L. C. 751. 

i,(e) Co. Litt. 220 a ; Lnou Cate, ii Co. 79 6. 

(d) Vane ▼. Barnard, 2 Vtrn. 738. 

(e) Bolt V, BomerviUe, 2 Eq. On, Ai»r. 759 ; Morrit t. Morrit, 15 Sim. 
505 ; Micklethwaite v. JdieklethwAite 1 De G. A J. 519. 

(/) AU,»Gm. T. Jhike qf MariborongK, 3 Med. $38 ; AbrakaU ?. 
a SwftDti. 17a. 
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had a purely equitable right ; for instance, in equitable ftggrieyed 
mortgages, if the mortgagor in possession should fell 
timber on the estate, and thereby the security would 
become insuflSicient, but not otherwise, a court of 
equity would have restrained the mortgagor by injunc- 
tion (g) ; and conversely, a mortgagee in possession 
would not have been permitted to waste the estate, 
unless the security was insufficient, although in the 
latter case the court would not have restrained him 
from felling timber, the produce being, of course, 
applied in ease of the estate (A). But courts of 
equity never extended their jurisdiction to cases of 
permissive waste by a legal tenant for life (i), who equity, 
might therefore with impunity have neglected the 
necessary repairs to houses (A) ; but the legal liability 
of such a tenant to damages in an action at law, 
for such permissive waste appears now to be estab- 
lished (1) j and under the Judicature Act, the Chancery'Woit© under 
Division and the Queen’s Bench Division are now on 
a level in all respects as regards waste, whether legal 
or equitable, and by whomsoever committed. And 
as regards what has been sometimes called ainelio^ 
rative waste, which consists of an alteration in the 
character of the property, e.g.,, by the conversion of 
warehouse property into residential property, more cal- 
culated to let and otherwise more valuable, although 
courts of equity did at one time assume to interfere 
by injunction to stay such so-called waste (m), they 
have latterly declined to do so, in the ordinary case(n). 

2. In the case of nuisances, — If the nuisance is 


(p) Robiu$on v. LiUofit 3 Atk. 209 ; King v. Smithy 2 Hare,. 239 : 
Run V. MiUt, 7 Or. 145* 

{h) WUhringion v. Bank*^ S©!. Oh. Ca. 31. 

(f ) PMoyt V. Blagrave, Kay, 495 ; 4 De G. M. A G. 448. j 

{k) Inst. 145 ; Jn re Cartwrightf Avis v, Newman, 41 Cb. Div, 5^2. 
(0 YdLowly V. Gower, 1 1 Exch. 274 ; Woodhouse v. Walker, 5 Q. B. 
IX 404 ; Davies v. Davies, 38 Ch. Div,. 499, 

(ff») Carter, 18 Beav. 78. 

(n) Doherty v. AlUnan, 3 App. Ca. 709. 
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m pttUic nizisKice, prc^rly ao called^ an indictinent 
a icriminal iiaformation lay and lies to punish the 
offender ; bat a civil information also lay and lies in 
equity to redress the grievance by way of injunction, 
e.y., against a public nuisance occasioned by stopping 
up a highway (o ) ; and as a general rule, a suit of this 
nature was and is instituted by the Attorney-General, 
or he is made a party, as representing the public ; but 
when a private person suffers a special and peculiar 
injury distinct from that of the public in general, in 
consequence of a public nuisance, and only in that 
case (p)y he will be entitled individually to apply 
for an injunction in equity, and in such a case the 
Attorney-General is not a necessary (although a usual) 
party to the action {q). But if the nuisance should 
’ be legalised by statute, then neither an indictment 
nor an information nor an action will lie therefor (r) ; 
but the courts will in general struggle against such a 
result (s). On the other hand, if the nuisance is a 
private nuisance, the interference of courts of equity 
by way of injunction proceeds upon the ground of 
restraining irreparable mischief, or of suppressing 
vexatious and interminable litigation, or of prevent- 
ing multiplicity of suits. But it is not every nuisance 
that will justify the interposition of the court ; for 
there must in general be such an injury as from its 
nature is not susceptible of being adequately compen- 
sated in damages at law, or such as, from its continu- 
ance and permanently or increasingly mischievous char- 
acter, must occasion a constantly recurring grievance (t). 


(o) Att^Oen, v. Cleaver^ i8 Vm. 217; Jiipon v, Hobart, 3 My. k K. 
16^ * Catf, infra. 

(|>) WidUuejf Local Board ▼. Oraeep, 36 Ch. Div. 593, 

Iq) Wood V, Sutdi^ 2 Sim. N. S. 163 ; and «ee Verrum ▼. Feifry of 
SL Weiiminster, 16 Cb. Div. 449. 

4 (r) Londom A Brighton Baihaag Cb. v. Tnman, 1 1 App. Oa, 45. 

Metropolitan Aeglam v. Hdl, b App. €a. 1A3 ; aadUr ▼. B oo t h 
Stifordekire Tram, 23 Q. B. D. ty. 

(0 Fiehmongere Oo, v. Boat Jndia Cb., 1 263 ; BL BMen'eSmdtimg 

Oo* y*^Tipping, It Ho. Lo. Ca, 653; mAaoo App 
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Thus a mere common trespass is not a foundation for 
an injunction, where it is only contingent, fugitive, or 
temporary ; on the other hand, if it is continued so as 
to become a nuisance, or if there is a claim of right to 
do it, that is a sufficient ground for an injunction (u). 

So a mere fanciful diminution of the value of property 
by a nuisance, without irreparable mischief, and without 
any claim of right to do the act, will not furnish any 
foundation for an injunction (v ) ; nor will an injunction 
be granted to restrain the ordinary use of premises for 
purposes not in themselves noxious, although damage 
may result to a neighbour from such use (.r). Ibit 
where the injury is irreparable, as where loss of health Where injury 
(y), loss of trade, destruction of the m(vans of subsist- ** irreparable. 

ence, or permanent ruin to property, may or will ensue 
from the wrongful act, in every such case courts of 
equity will interfere by injunction (2:). 

Thus, for example, where a partv builds so near Darkening 
the house of another party as to darken Iiis windows, 
against the clear right of the latter, either by contract 
(a) or by ancient possession, courts of equity will 
interfere by injunction to prevent the nuisance, as 
well as to remedy it, if already recently completed ; 
but where damages for the continuance of the nuisance 
would in any case furnish substantial compensation, 
the court will give the plaintiff damages simply, and 
not an injunction (h). And again, a landowner having 


(m) Pennington v. Brinsop Ifall Coal Co., 5 Cb. Div. 769 ; and st^e 
Goodton V. Jtiekard$ont L. R 9 Ch. App. 221. 

(r) Att.-Gen. v. yickoL, 16 Ve«. 342 ; and nee Sturget v. Drxdgeman^ 
II Ch. Div. 852 ; Cooper v. Crabtree^ 20 Ch. Div. 589. 

(x) JRobinson v. Ktlvertf 41 Ch. Div. 88. 

(y) IValter v. Selfe, 20 h, J. Ch. 433, 

(z) Wynstanley v. Lee, 2 Swanat. 335 ; Broadbent v. Imp, Go* Co,^ 
De Q. M. k G. 436 ; and see BeeUneutieal Commisiioxurt v. Kino^ 14 
Ch. Div. 213 ; Cooper v. Crabtree^ 19 Ch. Div. 193 ; 20 Ch. Div. 567. 

(a) V. Wattif lo App. Ca. 590 ; Se<At v. Pape, 31 Ch. Div, 

554 ; Pretland v. Bingham^ 41 Ch. Div. 268. 

AU,^GetL V. Nickol, 16 Ves, 338 ; WynttanUy v. Lee, 2 Swanat. 

2 X 
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KigUtf to lat€- 
raf «upport of 
•oil 


Of soil with 
huilditigt oa 
it. 


Pollution of 

streams. 


Riparian 
owner,— his 
right to 
parity of 
streams. 


Farther polla< 
lion of streams 


a right, independently of prescription, to the lateral 
support of his neighbour s land to sustain the soil of 
his own land in its natural state, and having, after 
twenty years’ enjoyment, a right also by prescription to 
lateral support for the buildings erected on his land 
(«), an injunction will issue in maintenance of such 
rights. Similarly, a landowner will be protected 
against the Hooding of his own lands by his neigh- 
bour (d). Also, equity will interfere to prevent the 
pollution of streams, causing injury to the riparian 
owners, aciL at the suit of such owners (c), and even 
without any proof of injury, in cases where the right 
to pollute is claimed or the continuance of the pollution 
would or might grow into a right ; and the reason is 
said to be much stronger in the case of the pollution 
of streams (/), than it is in the case of ancient lights ; 
for if the plaintiff finds the river so polluted as to be 
a continuous injury to him ; if, in order to assert his 
“ right, he would be obliged to bring a series of actions, 
“ one every day of his life, in respect of every addi- 
“ tional injury to his cattle, or every additional annoy- 
“ ance to himself, • , . then the court will properly 
** grant an injunction to relieve him from the necessity 
of bringing a series of actions, in order to obtain the 
“ damages to which such continual and daily annoy- 
“ ances entitle him” (g). And of course, equity will 
also interfere by injunction to prevent the further 
pollution of a stream that is already comparatively 


335 * V. Dfbenfiamj 2 Ch. Div. 165 ; N. P, Ifuurance Co» v. P. 
Ataurance Co,, 6 Cb. Div. 757 ; Aymleif v, Olovtr, L. B. lo Ch. App. 
283 ; Leech t. Schweder, L. K. 9 Ch. App. 463 ; Parker v. First Avenue 
Hotd Co,, 24 Ch. Div. 252. 

{e) Hunt V. Peake, Johns. 705. 

\d) JKvans v. Maneheeter and Shield R, Co., 36 Ch. Div. 626. 

' («) KensU v. Oreat EaHtm JL Co,, 23 Ch. Div. 566 ; 27 Ch. Div. 
122 ; and see Sampton v. UoddinoU, i C. B, (N. S.), 590 ; and Northam 
V. Hariey, i El A Bl. 665. 

(/) Pennington ▼. JSrinn^ Hall Coal Co,, supra. 

(jy) v. Birmingham [Borough), 4 CL A J. 546, per Wood, 

Y.O. 
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polluted (h)j such further pollution being, of course, 
sensible, and not merely fanciful ; and an injunction 
may also issue against the pollution or further pollu- 
tion of underground water (t). Where the property 
from which the nuisance proceeds is in lease, the 
reversioner on such lease may or may not be liable 
therefor equally with the occupying tenant, and would or 
would not be restrained by injunction accordingly (k). 

But in general, for matters done under the powers 
of the Public Health Act, 1875 ( 0 » which 
occasion injury to the plaintiff, he may obtain com- 
pensation under sect. 308 of the Act, first giving 
notice to the defendant Board under sect. 264 of the 
Act ; but when the matter is not one for compensation 
under sect. 308, but is a nuisance, the plaintiff may 
have an injunction against the continuance of the 
nuisance (???), and that without first giving the defen- 
dant Board notice of his intention to bring his action 
(71), And the like rules apply substantially in the 
case of injuries, e.g., to ancient lights, done under the 
provisions of the Artisan’s Dwellings Improvement 
Acts (0), 

In the case of libels, slanders, &c., — Since the 
Judicature Acts, the courts have increasingly inter- 
posed to restrain by injunction the utterance or repe- 


(A) See Pennington v, Brin$op Hall Coal Co,, 5 7 ^ 9 ? 

Croidey v. LighJUjuier^ L. II. 3 Kq. 279, and S. C. 011 appeal, L. 11 . 2 
Cb. App. 47$ ; and distinguish Baxenidale v. M' Murray^ L. R. 2 Cb. 
App. 790 ; and AH.-Oen, v. Dorking Union^ 20 Cb. Div. 595 ; and see 
Att -Oen. V. Aeton Local Boards 22 Cb. Div. 221 ; Charles v. FinehUy 
Local Boards 23 Ch. Div. 767. 

(t) Ballard v. Tomlinson^ 29 Ch. Dir. 1x5. 

{k) See Sandford r. Clarke, 21 Q. B. D. 398 j and Oandy v. Juhber, 
5 B. & S. 78 ; 9 B. & S, 1 5. 

(Z) 38 k 39 Viet. c. 55. ^ ^ ^ 

(m) Sellars v. Matlock Bath (Local Board), 14 Q. B. D. 928. 

(n) Flower v. Low Leyton {Local Board), 5 Ch. Div. 347 ; Pool v, 
Margate (Mayor), if Q. B. D. 299; and see Chapman v. Aueidand 
Union, 23 Q. B. D. 294. 

(o) Wigram r. Fryer, 36 Ch, Dir. 87. 
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asftiiiit trade- 
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tition of libels, slanders, injurious trade circulars or 
notices, and the like (p ) ; and the courts will in 
some cases of such injurious publication even grant a 
mandatory injunction ordering the defendant to with- 
draw the injurious notice (q). As regards a trade 
conspiracy, as boycotting, it appears tliat the court 
will occasionally interfere by injunction in such cases, 
but only when the damage would be irreparable (r) ; 
and the court must also see its way to enforcing 
compliance with the injunction, if granted.* And 
under the Patents, Designs, and Trade-Marks Act, 
1*883 (46 & 47 Viet. c. 57), s. 32, any person 
alleging himself to be a patentee, who by circular or 
otherwise threatens with legal proceedings as for an 
infringement of such patent any other person, must 
forthwith commence and duly prosecute an action for 
the alleged infringement, otherwise the threatened 
party may have an injunction against the continued 
issue of the circular, and generally against the con- 
tinuance of the threats ($), 


oopyrigUtfi, 
and trade- 
mark!. 


4. In the case of patents, copyright, and trade- 
marks, — in order to prevent irreparable mischief, or 
to suppress multiplicity of suits and vexatious litiga- 
tion, courts of equity have interfered by injunction 
to secure the rights of the inventor, manufacturer, or 
author; for if no other remedy was given in these 
cases than an action at law for damages, the inventor 
manufacturer, or author might be ruined by perpetual 
litigation; and besides, the damages recoverable in 
the action would be (in the general case) a very 


{p) Thorieji^f Cattle Food Co. v. Massam^ 14 Cli. Div. 763 ; Tkomae v. 
WtUiamSf 14 CU. Div. 864 ; Quartz Gold Co, v. Beally 20 Ch. Div. 501 ; 
Hdl V. Hati’DaviZt 21 Ch. Div. 798 ; Hinrichs v. Bemdeif W. N. 
^*378, p. II ; Ilayicard v. Ilayvard^ 34 Ch. Div. 198 ; Liverpool House- 
hold Stores v. Smithf 37 Ch, Div. 1 7a 
{q) Herman Loog v. Beany 26 Ch. Div. 306. 

(r) Mogul SS. Vo, v. Maearegory 15 Q. B. D. 476 ; W. N. 1889, p. 144. 
(1) Hrijfitld Co, V. Wdtenoo Co,, 31 Oh, Div. 638 ; and sea Ckoulender 
V. Boyle, 36 Ch. Div. 435. 



INJUNCTION. 


inadequate compensation (t). Therefore, the jurisdic- Juriidlotiou, 
tion by injunction will be exercised in all cases where ^ 
there is a clear pHmd facie title, founded upon long 
possession of the right ; an’d even an equitable interest 
or an interest limited in point of time or of extent, is 
sufficient ; but a mere agent to sell has not such an 
interest as will entitle him to apply for an injunction 
(u). The law regarding patents and trade-marks, and Patwta, 
also the law regarding copyright in designs (but not 
of copyright generally) has been recently simplified and 
collected together by the Patents, Designs, and Trade- 
Marks Act, 1883 (r), but there is nothing in that Act, 
or in the rules of December 1883 for carrying its 
provisions into effect, tliat interferes at all with the 
jurisdiction in equity 

(A.) In the case of a patent, if the patent has been (A.) Patenti. 
but recently granted, and its validity has not been uot'irraatter 
ascertained by a trial at law or otherwise established, 
the court will not generally grant an immediate in- 
terim injunction, but will require the validity of the Hm validity 
patent, if denied or put in doubt (y), to be first ascer- 
tained or established ; on the other hand, if the patent 
has been granted for some length of time, and the Has patent 
]mtentee has put the invention into public use, and J 
has had an exclusive possession under his patent for a time? 
period of time which fairly creates the presumption 
of an exclusive right, the court will ordinarily inter- 
fere at once by way of injunction ; and in all cases the 
court will now determine for itself, or procure to be Preliminary 

determined by a jury, the preliminary question of the | 

of. 

(e) ITogg V. Kirhy^ 8 Vee. 223. 

(u) iVtc^ V. Stockdide^ 3 Swanat. 687. 

(r) 46 k 47 Viet. c. 57, amended by 48 k 49 Viet, c, 63 ; 49 & jO 
Vjet. c. 37 ; and 51 & 52 Viet. c. 50. 

(as) See Le May v. Welch^ 28 Cli. Div. 24; In re Wragg*$ Trad^- 
Markt 29 Ch. Div. 551 ; Tu^ v. PriuUr^ 19 Q. B. D. 48, 629 ; and 
Witrnc V. Seebokm^ 39 Cli. Div. 73. 

(y) Martin v. Wright^ 6 Sim. 297; Saunders v, Smithy 3 My. k Cr, 

711, 728 ; and aee Wren v. Weildt L. R. 4 Q. B. 730. 
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validity of the patent, and grant all other consequential 
relief in one and the same action (z). The infringe- 
ment may consist in the mere importation of the 
patented articles (a), and although the same are used 
only for experiments with pupils (b). 


Three connes ^ patent case, upon motion for an interlocutory 

injunction, several courses are open to the court, 
application'' namely, — (i.) The court may at once grant the in- 
iimplicUer. junction sim^HiciteTt Without more, but never does so 
where the defendant disputes the validity of the plain- 
(6.) Interim patent ; or ( 2 .) the court may follow the more 

plaintiff^”* usual practice of either granting an interim injunction, 
undertaking aa and at the same time requiring the plaintiff to give 
to damages. undertaking as to damages, or of withholding the 

(r.) Motion for, injunction until the trial, the defendant in the mean- 

keeping an account {<•), And at the trial of the 
action, if an injunction is asked for to restrain an 
alleged infringement of the patent, it will be necessary 
of course for the plaintiff to prove his patent and the 
validity thereof, and also that the defendant has in- 
fringed same ; and not only the validity, but the fact 
of infringement are matters of the greatest difficulty 
to make out; and therefore, to facilitate the progress 
**P«rtioulariiof of the action, the court requires on the one hand the 
defendant to deliver “ particulars of his objections ” to 
the patent, and on the other hand the plaintiff to 
deliver “particulars of the breaches” of his patent 
which he alleges the defendant has committed. The 
, usual objections to the plaintiff’s patent are want of 
novelty, want of utility, or insufficiency or other error 


until trial, 
dateudaut 
keeping an 
account. 


(?) Badisehe v, Levenstcin^ 24 Ch. Div. 156; 29 Ch, Div. 366; 12 
Apfi. Ca, 710. 

(а) Nolid*» Ex^ 09 iv €9 Co, v. 17 Ch. Div. 721 ; 8 App. Ca. I, 

aifd cases there cited. 

(б) United TtU^nt Co. v. Sharpies, 29 Ch. Div. 164. 

(e) Baeon v. Janes, >4 My. & Cr. 433, 436,— adapted to suit the 
iTK^em practice ; see Plimpton v. SpiUer, 4 Oh. Div, 286 ; and (as 
the recovery of damages upon such undertakings generally) see 
V. Peruvian Guano Co., 42 Ch. Div. 66. 
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in the specification {d ) ; prior publication is also a good 
objection (e). 

(B.) In cases of copyright, the plaintiff must also ^.)Copy^ht. 
in the first place make out his title to the copyright, 
by registration and otherwise (/) ; also, he can have no 
copyright in any work of a clearly irreligious, immoral, wurkfi. 
libellous, or obscene description or tendency (//) ; but, 
subject to these qualifications, there may be copyright 
not only in books, but also in music, engraving, sculp- 
ture, painting, photography, and generally in all orna- 
mental or useful designs, the copyright being the crea- 
tion of statute in every case Qi). 

In cases of copyright, the action is usually brought an in- 

. ^ fringement of 

for an alleged infringement of the copyright, and copyright. 

claims an injunction, and either damages or an account 

of profits ; and in these actions, assuming that the right 

to the copyright exists, the principal que.'^tion at th<* 

trial is whether there has been in fact an infringement. 

Now it is clearly settled not to be an infringement of 

the copyright in a book to make hand fulv (juotations 

or extracts from it, or to make a bond fide abridgment 

of it, or to make a bond fide use of the same common ^ 

materials in the composition of another work. But um of com- 

what constitutes a bond fide use of extract s, or a bona naU, not an 

fide abridgment, or a bond fide use of common mate- t^triugemeut 

rials, is often a matter of most embarrassing inquiry, 
the question being whether there has been a legiti- 
mate and fair exercise of mental ability, industry, and 


id) United Tdepiwne Co. v, J/arrimn, 21 Ch. Div. 720; SoM'n 
osivet V. Jones Scott dc Co., 8 App. Ca. 5 ; Badische v. lerenstein, 

24 Ch. Div. 156. 

ie) Blank v. Footman, Pretty, A Co,, 39 Ch. Div. 678. 

(/) Coote V. Jueld, 23 Ch. Div. 727; Weldon v. Jjicks, 10 Ch. Fiv. 

247 ; Thomas v. Turner, 33 Ch. Div. 292. 

(^) Copinger ou Copyright, 48 ; and aee Lavnrcnce v, Smitn, JOC. 472 ; 

Walcotv. Walker, 7 Vea. i. o 1. 

(A) Tuck T. PritsUr, 19 Q. B. D. 48, 629 ; IT am« v. Seebohm, 39 Ch. 

Div. 73. 
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Identical quo- 
tations. - 
even wnen 


Maps, calen- 
dars, tables, 
&o. 


Copyright in 
lectures. 


discrimination resulting in the production of a new 
work (t). Therefore, if, instead of searching into the 
common sources in an independent and critical manner, 
and deriving therefrom the materials which he chooses 
to appropriate, an author should quietly and servilely 
avail himself of the labour of his predecessor, and adopt 
his arrangement, or do it with only colourable varia- 
tions, that would not be a ho7id fide use of the common 
materials, but would be an infringement. But, subject 
always to his complying with the above distinctions, 
it is no infringement where an author has been led 
by an earlier writer to consult authorities referred 
to by him, even though he may quote the same pas- 
sages from those authorities which were used by the 
earlier writer (Jc), Neither is it an infringement, if 
nothing material is taken (/) ; srcits, if material parts 
are taken (in). 

As regards copyright in maps, road-books, calen- 
dars, chronological and other tables, the materials being 
equally op(‘n to all, and the result also necessarily 
showing a certain identity or similitude, there is a 
difficulty not only in distinguishing the difference in 
the result, but also in detecting an unfair use of a 
prior existing copyright ; and the fact of copy or no 
copy has generally to bo ascertained by the ajipearance 
in the alleged copy of the same inaccuracies or blunders 
(if any) that are to be found in the first pxiblished work ; 
but even this mode of proof must be applied with 
caution (n). As regards oral lectures, persons admitted 
as pupils or otherwise to liear them cannot publish 

(i) OamphtU V. Sc&U^ 1 1 Sim. 3 1 ; Lewit v. Fullerton, 2 Beav. 6. 

(it) Pike V. Nicholas, L. R, 5 Ch. App. 251. 

h) ChaHerton v. <;!citv, 3 App. Ca, 483. 

Jin) Ager v, Penintular atid Oriented Co., 26 Ch.Div. 637 ; Trade Anxi- 
liary Co. v. Middletborough, 40 Ch. Div. 425 ; Cate v. Devon, tte. Co., 
40 Ch. Div, 50a 

(») TFinrifW V. Ailvn, 17 Vea. 424; Longman v. Winchester, 16 Ten, 
269 ; and see Lucas v, Cooke, 1 3 Ch. Div. 872 ; aud Dieks v. Brooks, 1 5 
Ch, Div. 52. 
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them for profit, and would be restrained by injunction 
from so doing (c). 

There may be, or practically there may be, a valid Copyriglitin 
copyright in the mere title to a book, e.g., in the title ® book. 
‘‘Trial and Friendship” (p)', but this has been re- 
cently questioned (q), and is perhaps only true under 
special circumstances ; certainly the mere registration 
of such a title does not confer any cop3’right in it 
(r). There may also be, or there may practically be, 
copyright in the mere external appearance of a news- 
paper, e.g.y The Times (s). 

As to private letters, whether on literary subjects or Copyright in 

on matters of private business, personal friendship, or raiy ■ubjecu*' 

family concerns, a learned writer (/) lays it down — 

(i.) That the writer of private letters has such a i. The writer 

qualified right of property in them as will entitle him uiX^^ubhca- 

to an injunction to restrain their publication by the 

party written to, or his assignees (u) ; (2.) That the a. Th« party 

party written to has such a (jiialified right of property 

in the letters written to him as will entitle liiin or his 

* 

personal representatives to restrain the publication ofttatrangor 
them by a stranger (r) ; but (3.) That such 
right may in either case be displaced by sufficient reasons grjundi of 
of public policy, or by some personal equity (x). And I'ujuncS^n*^ 
as to an unpublished manuscript, an injunction will, in 


(o) Ahemethy v. J/utchinson, I H. & T\v. 40 ; S. C., 3 L. J. Ch. 209 ; 

followed in v. PUmarif 26 Ch. Div. 374 ; aud see $ Sc 6 Will. 

IV. c. 65 ; and Caird v. Sime, 12 App. Ca. 326. 

(p) WWdon V. IHch, 10 Ch. Div. 247. 

{q) Dicki V. YcUes, 18 Ch. Div, 76 ; and see Schove v. Schmincke, 33 
Ch. Div. 546. 

(r) Licensed Victuallers x. Bingham, 38 Ch. Div. 139. 

(«) Walter v. Howe, 17 Ch. Div. 708. 

(^) Drew, on Inj. 208, 209 ; and see Copinger on Copyright, 2d edi., 
pp. 43 - 53 ' 

(it) Pope V. Curl, 2 Atk. 342 ; Gu r, Pritchard, 2 Swanst. 402. 

(v) Granard v. Dunkin, 1 liail. Sc Beat. 207 ; Thompson v. btanhojie, 
Amb, 737, 

(x) Perceval v. Phipps, 2 Y. A B. 19 ; Joyce on Injunctioni, 351, 352. 
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« 

a proper case, be granted to restrain the publication 
thereof {y). And copies (even manuscript copies) of a 
tale may not lawfully be made for the otherwise lawful 
purpose of dramatising it (2). 

In case the first edition of an alleged piratical work 
is not considered by the proprietor of a prior existing 
copyright to be of a sufficiently piratical and injurious 
character to justify him in commencing at once an 
action for the infringement of his copyright, ho will 
not by this apparent but justifiable neglect be after- 
wards prejudiced in commencing an action for the 
infringement, if the second or other subsequent edition 
shows greater marks of piracy (a). 

(C.) With regard to the use of trade-marks, and 
generally to the enjoyment of a particular trade-name 
designation, the right to protection prior to the 
did not de* Tradc-Marks Ilegistration Acts, 1875-76, did not 
per^j^biube- depend upon a property in them, but on the principle 
cauw equity court Would iwt allow fraud to he practised upon 

init fraud. private individuals or upon the public ; and in cases 
“ to which these last-mentioned Acts did not apply, or 
‘ ‘ the parties had not chosen to avail themselves of the 
‘‘ benefit of the Acts, the foundation of the jurisdiction 
“ in equity to restrain a piracy remained the same (&). 
“ For [apart from these Acts, and from the Patents, 
Designs, and Trade-Marks Act, 1883, which has 
“ repealed them and re-enacted and amended their 
“ provisions] lire right to a trade-mark or trade-name 
** cannot properly be described as a copyright ; it is, in 
“ fact, a right which can bo said to exist only, and can 
* * be tested only, by its violation : it is the right which 
“ any person designating his wares or commodities by 
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unpublisbed 

mauusoript. 


Sueceiiive 
edition!, — 
growing 
piracy in. 


(0,) Trade* 

marka. 

Injunction 


V 

(1/) Duke of Queeruberry v. ShcbbcarCf 2 Eden. 329 ; and see Prinee 
A lOert V, Strange, i Mac. k G. 25. 

(z) ITarne ▼. iSeedoAm, 39 Ch. Div, 73. 

(a) Jlogg \\ Scott, L. R. 18 Kq, 444. 

Mitchell r, Henry, 15 Ck. Div. 181. 
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“ a particular trade-mark, as it is called, has to prevent 
“ others from selling wares which are not his, marked 
“with that trade-mark in order to mislead the public^ 

“ and so incidentally to injure the person who is owner 
“ of the trade-mark ” (r). But now, if the trade-mark 
or trade-name, being a proper subject for registration, 
has been duly registered under these Acts, the owner now 
has, to the extent that his trade-mark has been or is property.*' 
used in connection with goods, but not further (^), a 
true property in it, and may restrain the piratical use 
of it by others without proving any fraudulent intent 
(e) ; and, in fact, an innocent user would be an in- 
fringement (/). And with regard to the registration 
of single words as trade-marks, it appears that if they 
have been used before 1 8 7 5 , they may be registered ; 
and by section 64 of the Act of 1883, any “ fancy “Pancjr 
word'* might have been so registered (y), provided it 
was used as a distinctive w’ord, and not for a fraudu- 
lent purpose Qi ) ; and it has now been provided by the 
lOth sect, of the Patents, Designs, and Trade-Marks 
Act, 1888, repealing sect. 64 of the Act of 1883, that 
the “fancy word** shall be an ** invented tvord,** or a 
“ ^oord having no reference to the character or qnality of 
the goods j and not being a geographical 

The distinctions above taken may be illustrated by 


(c) Farina v. Silverlock^ 6 De G. M. & G. 217 ; and see In re MitcheWe 
Trade Mark^ 7 Ch. Div. 36 ; Singer Manuf. Co. v. Loog^ S App. Cii. 15 » 
Somerville v. t^/iemdri, 12 App. C*i. 453 ; Tag v. Ladier^ 40 Ch. Div. 
649 ; Tliompton v. Montgomcryy 41 Ch. Div. 35 ; 2 n re JJunn'i Trade- 
Markty ibid., 439 ; and dieting, li’o^^rman v. AyreSy 39 Ch. Div. 29. 

(d) Fdwards v. Den.nis, 30 Ch. Div. 454, 

(«) Orr Ftcing v. JohnstoHy 13 Ch. Div. 434 ; 7 App. Ca. 219 ; Civil 
Service v. Dean, 13 Ch. Div. 512; Kelly v. ByleSy 13 Ch. Div. 682; 
Monson v. Boekmy 26 Ch. Div. 398. 

(/) Upmann v. Forestery 24 Ch. Div. 231. 

(</) See Jn re Leonard EUiiy 26 Ch. Div. 288 ; In re A ndereon'e Trade- 
Marky 26 Ch. Div. 409; In re Trade-Mark ** AlpinCy" 29 Cb. Div. 
877 ; and see Jn re J. B. Palmery 21 Ch. Div. 47 ; Jn re Brahy'e 
ApjJicationy 21 Ch. Div. 223 ; and Wood v. Jjamherty 32 Ch. Div. 247. 

(A) Wood V. Jjamherty supra ; and see In re J/yndTm'e Trade-Mark, 
32 Ch. Div. 109 ; In re Jjiafe Trade-Mark, 33 ChA.JUiy^ 477 J 
Van BuzffSe Trade-Mark, 34 Ch. Div. 623. 
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Burgmv. 
Burffest, 
nmn cannot be 
restrained 
from udng his 
own name as 
vendor of an 
article. 


If there be no 
fraud on bis 
part. 


the following cases : — ^In Burgess v. Burgess (i), where 
a father had for many years exclusively sold an article 
under the title of ‘‘ Burgess’s Essence of Anchovies,'* 
the court would not restrain his son from selling a 
similar article under that name, no fraud being 'proved, 
Knight Bruce, L.J., said: “ All the Queen's subjects 
“ have a right, if they will, to manufacture and sell 
‘ ‘ pickles and sauces, and not the less that their fathers 
“had done so before them. All the Queen’s subjects 
‘ ‘ have a right to sell these articles in their own nameSf 
‘ ‘ and not the less so that they bear the same names as 
“ their fathers. This defendant follows the same trade 
“ as his father follows, and has long followed, namely, 
“ that of manufacturer and seller of pickles, preserves, 
“ and sauces ; among them one called ‘ Essence of 
“ Anchovies.’ He carries on the trade in his own 
“ name, and sells his essence of anchovies as ‘ Burgess’s 
“ Essence of Anchovies,’ which, in truth, it is. If any 
“ circimstancc of fraud accompanied the casr, it woxdd 
“ stand very differently ; but the whole ground of com- 
“ plaint is the great celebrity which, during many years, 
“ has been possessed by the elder Burgess’s essence of 
“ anchovies, and that does not give him such an ex- 
“ elusive right, such a monopoly, such a privilege, as 
“ to prevent any man from making essence of anchovies, 
“ and selling it under his own name ” (Jc), 


Cocks V. 
CAandler , — 
use of word 
« Original ” 
a fraud ou 
public. 


In Coc/iS V. Chandler (Z), the bill was filed by the 
successor in title of the inventor of a sauce known as 
“ Reading Sauce,” to restrain a rival manufacturer from 
selling his prepamtion under the name of “ The Ori- 
ginal Reading Sauce ; ” and on proof by the plaintiif 


(t) 3 Do G. M. & G. 897 ; and see Goodfdlow v. Prince, 35 Ch. Div. 700. 
t) See also CArwfw v. Christie, W. N. 1875, p. 3 ; L. R. 8 Cb. App. 
499; Turton v. Turton, 42 Ch. I)iv. 128 ; Cope v. Evans, L. R. iS Eq. 
138 ; Massam v, Thorltj/^s Cattle Food Co., 14 Ch. Div. 748; Street v. 
Union Bank of Spain, 30 Gh. Div. 156. 

{ 1 ) L. li. 1 1 Eq. 446 ; Marshall v. Ross, L. R. 8 Eq. 651 ; Crawford 
V, Sk%Utoek, 13 Gr, 149 ; Davits v. Kennedy, 13 Gr. 523. 
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that he alone was entitled to the original receipt, arid 
that on that ground his sauce had attained a high 
reputation in the market, an injunction was granted 
against the use by the defendant of the word “ original,” 
as being a device to mislead the public (w). 


By Lord Cairns’s Act (w), it was enacted tliat in L«»ra Cairng'* 
all cases in which a court of equity had jurisdiction Equity may 
entertain an application for an ini unction against a 
breach of any covenant, contract, or agreement, or jurisdiction to 
against the commission or continuance of any wrong- “ion or speciao 
ful act, or for the specific performance of any covenant, 
contract, or agreement, in all these cases it should bo 
lawful for the same court, if it sliould think fit, to 
award damages to the pai*ty injured, cither in addition 
to or in substitution for such injunction, and such 
damages might be assessed in such manner as thi* May 
court should direct ; and by subsequent sections of o? wtthouT a 
the Act, provision was made for the assessment of 
damages, and for the trial of questions of fact, either 
by a jury before the court itself, or by the court alone ; 
and for the assessment of damages by a jury before 
any judge of one of the superior courts of common 
law at nisi qyriuSj or at the assizes, or before a sheriff, 
as is done in writs of inquiry at common law (o). 

And under this statute, although the jurisdiction of Equity 
the court was not thereby extended to cases where ^0“*^^**^^* 
there was a plain common law remedy, and where, 
before the statute, the court w’ould not liave inter- remedy. 


fered (^), — consequently that when a plaintiff came to 
the court for the specific performance of a contract 
which could not be specifically performed at all, there wheri'^the cmi- 


tract could not 


(m) See also Raggett v. PindlnUr, L. R. 17 Eq. 29 ; CJutavin v. Walker, 
5 Cb. Div. 850; Siegert v. PindLaicr, 7 Cb. Div. 801 ; Braham^v, 
JBrachim, 7 Cb. Div. ^8. 

(n) 21 22 Viet,, c. 27. 

(0) 21 & 22 Viet. c. 27, 88. 2-6 ; and sec Jaquee v. Millar, o Cb. 
Div. 15^ 

(p) Wicki V. Hunt, Johnson, 380. 


be performed 
at all* 
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No roUef 
where 

were aeked 

for. 
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when injuno- 
tion not 
granted. 


damages could not be given in lieu of specific perform- 
ance (q)t and there could be no relief in a court 
of equity ** where the bill was filed for damages, and 
** damages only ** (r), — still the court would give dam- 
ages as a general rule where the damages were inci- 
dental to the relief by specific performance or injunc- 
tion, and also where the evidence was insuflScient to 


InjunotioD, 
and not 
damages. 


support a case for an injunction (s ) ; nevertheless, the 
court could not, in its discretion, give damages in lieu 
of an injunction where the plaintiff made out his right 


Where to an injunction (1). Also, where the court had juris- 
MtapeUpecifio diction to Compel specific performance of a part of the 

performance contract, it had also power under the statute to award 
of one part ^ 

of an agree- damages for the breach of another part of that contract, 
Sve*iamagM ^ ill respect of which it could not have compelled specific 

another partner Performance. Thus, in a case where the plaintiff had 
for the whole, agreed to grant a lease to defendant when and so soon 


as he, the defendant, should have built a new house 


on the land ; and the defendant agreed to accept such 
lease when required, and to pull down an old house 
then standing on the land, and to build a now one on 
the site thereof, it was held that the plaintiff was en- 
titled to damages for the non-building of the house, 
and to specific performance of the contract to accept 
the lease, Wood, V.C., saying: “The defendant has 
“ agreed to accept a lease w hen required, and the court 
“ has therefore jurisdiction. . . . The court having there- 
**fore acquired jurudiction^ may give damages either in 
“ addition to or in suhstitution for specific performance, 
“ The meaning of the statute can only be, that where 
“ the court has jurisdiction in the suit, it may award 


(o) Per Wood, V. C., in Middleton v. Magnay^ 2 H. & M. 236 ; Jtogeri 
V. ChoJlUt 27 Be»v, 175 ; Seott v. Jiaymenty L. 11 . 7 Eq. 112, 

(r) MiiUUeton v. Magnay» 2 U. M. 237 ; Lewera v. A'arl of Shaftea* 
lury, L* R. 2 Kq. 270. 

\i[) City of Brewery Comjtany v. Tennant^ L. R. 9 Ch. App. 

2X2 ; IloUand v. Worley, 26 Ch. Div. 578. 

(f) Krehl V. Burrell, 7 Ch. Div. 551 ; 10 Ch. Div. 146; and see 
BoUand v. Worley , supra, and Greenwood v. Hornoey, 33 Ch. Div. 

471 . 
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“ damages in substitution for specific performance («). 

But in such a case, if the remedy by specific perform- 
ance was lost, e.y., through lapse of time, the court 
could not give damages (v). 

Lord Cairns’s Act, ss. 3, 4, 6, and 7, it may 
observed generally, has been repealed by the Statute A^t,~thr 
Law Revision Act, 1881 (44 & 45 Viet. c. 59); but 
the repeal is expressed to be witliout prejiulico to 
any jurisdiction or principle or rule of law or equity 
“ established or confirmed ” by the repealed enactment ; 
and consequently the right to give damages in addi- 
tion to or in lieu of an injunction, when that would bo 
proper, is a jurisdiction still preserved to thc^ Chancery 
Division (x). 

y Rolt’s Act (/y), it was enacted, that in all cases Sir John 
in which any relief or remedy within the j urisdiction 
of the Court of Chancery was sought in any Chanct^ry 
cause or matter, whether the title to such relief or 
remedy was or was not incidental to, or dependent 
upon, a legal right, every question of law or fact cog- 
nisable in a court of common law on the determination 
of which the title to such relief or remedy depended, 
should be determined by or before the same court ; or, 
when more convenient, an issue or issues might be 
directed to be tried at the assizes ; and in all cases 
subject to the court’s being of opinion, in a matter of 
concurrent jurisdiction, that the case was proi>erly 
brought into equity (z). 


(u) Soamet v. JSdgey John. 669 ; MiddUton v. Greenwood^ 2 De O. J. 
k S. 142 ; and see WiUiamgon v. Clemtniu^ L. K. 8 Ch, App. 96 ; Odcaia 
Tramwayi €0. v. Mendel^ 8 Ch. Div. 235. 

(v) Lavertf v. PurseUy 39 Ch. Div. 508. 

(aj) Krehiw Burrell^ 7 Ch. Dir. 551 ; 10 Ch. Div. 146 ; and Holland 
V. Woriey^ 26 Ch. Div. 578 ; Greenwood v. UornHy^ 33 Cb. Div, 471. 
(y) 25 k 26 Viet. c. 42. 

Burdl V. PriUhardf L. R. 1 Ch. App. 244. 
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Injunction at By the OoniinoH Law Procedure Act, 1854 (a), s. 

Common Law 79, it was enacted, that in all cases of breach of con- 
tract or other injury, where the party injured was 
entitled to maintain and had hronght an action^ he 
might in like case and manner as thereinbefore pro- 
vided with respect to mandamus, claim a writ of in- 
junction against the repetition or continuance of such 
breach of contract or other injury, or the committal of 
any breach of contract or injury of a like kind, arising 
out of the same contract, or relating to the same 
property or right ; and he might, in the same action, 
include a claim for damages or other redress (h). 


Judicature 
Acts. — generul 
effect of. 


Of course now, under the Judicature Acts, the 
Chancery Division and the Queen’s Bench Division 
are in all respects upon a level, each having its own 
original jurisdiction, and also all the original jurisdic- 
tion of the other, as regards all matters calling for an 
injunction, with or without damages or profits. 


(a) 17 & iS Viet. c. 125. 

{b),Maydl V. Hirjhey, 31 L. J. Excb, 329; Jessel v. Chaplin, 2 Jur. 
N. S. 



( 705 ) 


CHAPTER XI. 

PARTITION. 

The ground of the equity jurisdiction in partition has Origin of 
been thus stated by Lord Redesdale : — “In the case 
“ of partition of an estate, if the titles of the i)arti(‘s are 
“ in any di^gree complicated, the ditliculties which havt^ 

“ occurred in proceeding at the common law have led 
“ to applications to courts of equity for partitions, which 
“ are effected by first ascertaining the rights of the 
“ several persons intei’ested, and then issuing a commis- 
“ sion to make tlie partition required ; and upon return 
“ of the commission, and confirmation of that return by 
“ the court, the partition is finally completed by mutual 
“conveyances of the allotments made to the several 
“ parties ” (a). 

The common law always allowed co-parc<*nerB to Vv'ntofpar- 
compel a partition; and the statutes 3 l lien. VllL c. l, iuadequau.'^ 
and 32 Hen. VIII. c. 32, gave the like right at the 
common law to other co-tenants, sr?7, to joint-tcmants 
and to tenants in common. But the common lawrx>medy, 
which was by writ of partition, was early found to lie 
inadequate and incomplete, on account of the various 
and complicated interests which arose in tin* owner- 
ship of real estate, and because the courts of Jaw were 
incapable of effectuating in fact the partition by mutual 
conveyances. It was for these reasons, coupled aRo 
with the necessity for the discovery of titles and of 


(a) Milford on Pleading. 120. 


2 Y 
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making all appropriate compensatory adjustments, that 
the courts of equity assumed a general concurrent 
jurisdiction with courts of law in all cases , of partition 
(6) ; but the courts of equity interfered also in cases 
where a partition would not have been directed at law ; 
for instance, where an equitable title was set up (c) ; 
and latterly, the common law remedy by writ of parti- 
tion was abolished altogether (fZ). 


Cawi in which A Suit for partition might have been, and may 
SroctSi or be, maintained by any freehold tenant in possession, 
whether entitled in fee-simple or in fee-tail (c), or 
for life (/), or for any other freehold estate {g), and 
apparently even when the co-owners are entitled only 
for a term of years (7t), provided only they are in pos- 
session ; and the decree or judgment would have been, 
and would be, binding on the remaindermen and re- 
versioners (i). But a suit for partition could not have 
been, and cannot be, maintained by a person interested 
as a co-tenant entitled only in remainder or reversion ; 
for it would be unreasonable that a remainderman or 
reversioner should disturb the existing state of things 
during the possession of the tenant for life, or other 
prior tenant {k ) ; also, a partition will not be granted 
when there is an overriding power or trust, during the 
continuance of such power or trust {1), And of course, 
a bill or action for partition will not lie where the 
purpose of the action is not partition, but to prove the 


(6) Aijar v. Fairfax^ L. R. 2 Eq. 440; Manners v. Cliarlcsworth^ 
I My. & K. 330. 

(c) WUU V. Slmlcy 6 Vea. 498 ; Cartwright v. PuUency^ 2 Atk. 380. 
(rf) ^ & 4 Will. IV. c. 27, s. 36. 

(f) Brook V. Hartford, 2 P. Wins. 518. 

(/) Oaskdl V. Oaskdl, 6 Sim. 643. 
ig) Hobson v, Shertcooff, 4 Beav. 184. 

(A) Baring v. JSash^ i & B. 551. 

't) QaskcU V. Oaskellf supra: and see tbe Settled Land Act, 1S82 
(45 A 46 Viet c. 38), 8R, 3, 20, Ac. 

(k) £vdn» V, Bagshnw, L, R, 8 l''q. 469 ; L. R. 5 Ch. App. 340. 

(/) Steatite v. Zknhy, 14 Ch. Div. 326 ; Taylor v. Orange, 13 Ch. Div. 
223, and 15 Ch. Div. 165 ; Biggs v. Peaioek, 20 Ch. Div. 200 ; 22 Ch. 
Div. 284 ; and dieting. Boyd v. Alien, 24 Ch. Div. 622. 
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legal title (m) ; moreover, the titles of the parlies 
must have one common root (n). 

As regards the properties of which a partition may Proportie* 
be decreed, these include manors and freehold corporeal partition ^ 
estates generally (o) ; also, advowsons (j)), and rent- 
charges (r/) ; also, leaseholds for years (r) ; and since 
the Copyhold Act, 1841 (4 & 5 Viet. c. 35), copy- 
hold hereditaments (.s). 


parxmon may 
be doorei'd. 


In suits for partition, difficulties often arise from Provision* of 
the incapacity of some of the persons interested in the whe^' 
property. It has according!}" been now provided by 
the Trustee Act, 1850 (13 & 14 Viet. c. 60), s. 30, under inen- 
as regards judgments or d(‘crc*cs for a jiarlition, and^*‘'^^^^‘ 
by the Partition Act, 1868 (31 & 32 Viet. c. 40), 
s. 7, as regards judgments for a sale in lieu of partition 
— a subject hereinafter treated of — that the court may 
declare that any of the parties to the suit are trustees 
of such lands, or any part thereof, within tJio mt*aning 
of the Trustee Act, 1850; or that the interests of 
unborn persons who might claim under any party to 
the suit, or by other ways mentioned in the Act, are 
the interests of persons who, upon coming into exist- 
ence, would be trustees within the meaning of the 
Act ; and thereupon the Lord Chancellor, intrusted by 
the sign manual with the care of the persons and 
estates of lunatics, may, as to any lunatic or person of 
unsound mind, or the Chancery Division or any judge 
thereof may, in other cases, make such orders as to 
the estates, rights, and interests of such persons, born 
or unborn, as he or the court might, under the pro- 


(»i) Gifard v. WiUiam». L. U. 5 Ch. Apj*. 546: v. JUtriotn, 

L. K. 7 Eq. 296 ; and he« Whetitone v. Deicis, 1 Li. 99* 

(n) MUU r v. Warmingtfm, l Jac. & VV'. 493. # 

(a) I/anbuTf/ v. JIusafy, 14 B^av. 153. 

{p) Johnatonf v. Baher^ 6 j>. M, & G. 439. 

{q) liivia v. IVnfaon, 5 Mee, & W. 255. 

(r) Amea v. Comyna, 16 W- It. 74. 

(*) (Jlarhe v. Clayton, 2 Gift 333. 
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visions of tlie Act, make concerning tke estates, rights, 
and interests of trustees, bom or unborn (t). Accord- 
ingly, if any of the persons interested are infants, 
lunatics, or persons of unsound mind, the court will 
carry into efiect the decree for partition, or for a sale 
in lieu of partition, by making an order vesting their 
shares in, or directing a conveyance of their shares by, , 
such persons as the court shall direct (u). 

« 

Difficulties, Formerly a partition was usually made by a com- 
^smail, of mission issued to inspect and apportion the estate 
among the several persons entitled. Where the pro- 
perty was small and the persons interested were many, 
the difficulties in the way of carrying a partition into 
efi'ect were often so great as to render the step the 
reverse of beneficial. The court in one case (7;) 
directed the partition of a house, and the commission 
having been executed, an exception was taken by the 
defendant on the ground that the commissioners had 
allotted to the plaintiff the whole stack of chimneys, 
all the fireplaces, the only staircase, and all the con- 
veniences in the yard. The Lord Chancellor over- 
ruled the exception, saying that he did not know how 
to make a better partition for them ; that he granted 
the commission with great reluctance, but was bound 
by authority. 

Now remedieti These difficulties are now in great measure removed 
by the Partition Act, 1S68, amended by the Partition 
Act, 1876 (j), by which it is provided, that in a suit 
for partition, being a suit in which a partition might 
be made, the court may direct a sale in Ueu of directing 
a partition, and a distribution of the proceeds of sale 


(t) Trustee Act, 1S50 (13 & 14 Viet. c. 60), s. 30. 

(11) Jbid., FB. 3, 7. 30; Dan. Ch. Tr. 1031. 

(r) S'unttr v. Afori/an, S Ves. 143; 11 Yrs. 157, 

(«) 39 St 40 Vict, c.* 17 ; uud bee PragutU v. Batkn^ l6 Cb. Div, 
36a 
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amongst tlie parties entitled according to their shares («.) Sec. 4,. 
and interests. By the Partition Act, 1868, s. 4, if a 
moiety or upwards of the co-tenants request a sale, 
the court is to decree a sale, unless the other co- 
tenants show reason to the contrary (y), the burden of 
proof being in this case upon the parties resisting a sale 

By secs. 3 and 5 of the same Act, if one or more (6.)SecH 
(less than a moiety) of the co-tenants request a sale, 
the court may in its discretion direct a sale ; by sec. 3, if 
it appears to the court that, by reason of tlie nature 
of the property or of the number of the parties in- 
terested or presumptiv-ely interested, or of the absence 
or disability of some of the parties, or of any other 
circumstances, a sale of the property and a distribution 
of the proceeds would bo more beneficial than a parti- 
tion ; and in this case, the court may, notwithstanding 
the dissent or disability of any others, dirt‘ct the sale 

(a) . Also, by sec. 5, if any co-tenant requests a sah* 
in lieu of a partition, the court may in its discretion, 
unless the parties resisting a sale, or some of them, 
undertake to purchase the share of the party requ(*st- 
ing a sale, direct a sale of the property ; and in case 
of such undertaking being given, the court may order 
a valuation of the share of the party requesting a sale 

(b) ; but of course the court may also in such a case 
refuse to direct a sale 

The decree or iudcrment directing a partition or a 
sale in lieu thereof is usually obtain(*d on motion for iaie in liin 
judgment duly set down and taken as a short caus(3 ; 

of obtaining. 


. 3 anii 
titan a 


(y) Drinkwater v. Tiatclifc^ L. R. 20 Eq. 528 ; Pcmherlon v. Bnme»^ 
L. R, 6 Ch. App. 685. 

(z) Wilkinson v, Jobcms^ L. R. 16 Eq. 14; DrinkimUr v. 
supra ; Porter v. Lopes, 7 Cb. Div. 358. 

(а) See Roipc v. Gray, 5 Ch, Div. 263; Wilkinson v. Jobe^us, 
supra; DrinkicaUr v. RatcUffe, supra; Gilbert v. Smith, 8 Ch. Div. 
548 ; H Cb. Div. 78. 

(б) Drinkwater v, Jtatclijffe, supra ; Williams v. Lames, L R. lo Cli, 
App. 204 ; Gilbert v. Smith, supra. 

(c) Richardson v. Feary, 39 Ch. Div. 45. 
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and this practice is invariable where the defendant 
(as he usually does) makes default in delivering a 
defence ; but should the defendant deliver a defence, 
and therein admit the plaintiff^s title, the decree or 
judgment will be made on ordinary motion (d ) ; and, 
in a proper case, the decree or judgment will order an 
account of the rents and profits for the six years last 
preceding the issue of the writ of summons in the 
action (e). In the general case, the judgment simply 
refers the action to Chambers for certain inquiries to 
be taken as to the persons entitled, and directs a sale 
only if it is certified that all such persons are parties 
or (in effect) parties to the action (/) ; but if the title 
is made out at the hearing or trial, an immediate sale 
will be directed by the judgment {(j). 


Sala,— mode of 
eildctuabitig. 


OoAta of the 
ootioo. 


Usually all the co-owners (other than the party 
having the conduct of the sale) have leave to bid 
and an inquiry may sometimes be usually added regard- 
ing encumbrances (i). The sale is usually carried 
out under the direction of the court ; but under Order 
li. rule la (December 1885), the court may, with a 
view to avoiding expense or delay, or for other, good 
reason, direct the sale to be carried out by proceedings 
altogether out of court, the proceeds of the sale being 
in that case usually brought into court ; and this rule 
would apparently be applicable in all cases (k). The 
costa of all parties are provided for on further con- 
sideration (/). 


(d) £urneU v. BunicU, ii Ch. Div. 213, Order xxxii. rule 6 (1883) ; 

Gi/bfrt V. Smith, v j/ > 

(e) Burnell v. Burnell, supra. 

18^ V. Jlo'tford, 4 Cb. Div. 494; Riphy v. Saieyer, W. 

in) V. CouUon, L. K, 20 Eq. 20. 

(\) VerraU v. Vathcnrt, \\\ K. 1879, p. 100. 

(0 FauUhrop r. Stock, W. N. 18^ p. 118. 

{k) See Strvgnell v. StmgncU, 27 Ch. Div. 25S. 

{1) Mumphregi v, Jone$, 31 Ch. Div. 30. 
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CHAPTER XII. 

INTERPLEADER. 

Where two or more persons, whoso titles were con- interpleader ia 
nected, by reason either of one being derived from the two'or’in^Mr 
other, or of both being derived from a common source, , . 

claimed the same thing from a third person, and he, not from a third 
knowing to which of the claimants he ought of right 
to render it, feared he might bo hurt by one or other 
of them, he might have exhibited a bill of interpleader 
against them, stating their several claims and his own 
position in regard to the matter, and praying that tho 
claimants might interplead, so that the court might 
adjudge to whom the thing belonged ; and if any 
suits at law had been brought against him, ho might 
also have prayed that tho claimants might be re- 
strained from proceeding with those suits or actions 
till the right was determined (a). 

It is true the remedy of interpleader existed also int«rple*iior 
at the common law ; but it had at law (prior to the jSiot ” 

statutes I & 2 Will. IV. c. 58, and 23 & 24 Viet. c. 

126) a very narrow range of purpose and application, 
lying only in the case of a joint-bailment by tho 
claimants (b). 

In order that a party might interplead in equity, MUchtU r, 

it was essential that he should have no personal ^n- ^ 

till of tutor* 

(a) Mitford on Pleading, 58, 59 ; Jonea v, 2 Sim. k Giffi 186 ; 

and see Prudential Atturanee Company Thmnai, L. R. 3 74* 

(^) Crawthay f. ThorrUon, 2 My. k Cr. i. 21. 
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ileader must 
aye had no 

in 

the Bubjeot- 
matter. 


personal 

interest 


Excepting 
(now) for his 
costs and 
cUargos. 


terest in the subject-matter. Therefore where, as in 
Mitchdl 7. Sayne (c), the plaintiff, an auctioneer, had 
sold an estate for one of the defendants, and the other 
defendant, who was the purchaser, had commenced 
an action against the plaintiff for the deposit, and 
the plaintiff prayed an interpleader and injunction, 
offering, at the same time, to pay the deposit money 
into court, a/ier deducting his commission, — ^the Vice- 
Chancellor refused the bill, sajdng, Interpleader is 
“ where the plaintiff is the holder of a stake which is 
“ equally contested by the defendants, and as to which 
“ the plaintiff is wholly indifferent between the parties, 
“ and the right to which will be fully settled by the 
‘ ‘ interpleader between the defendants ” {d). This deci- 
sion is still good law, substantially, it being provided 
by Order Ivii. rule 2 (1883), that the applicant for the 
interpleader summons provided by that order must 
satisfy the court that he claims no interest in the 
subject-matter in dispute, other than for his costs or 
charges (c), and that he is willing to pay or transfer the 
subject-matter into court, or to dispose of it as the 
court may direct. 


«ve been 
tinder no 
pemonel 


Further, the plaintiff in interpleader, besides hav- 
ing had no personal interest in the subject-matter, 
must also have been under no personal liability to 
either of the claimants; and therefore where, as in 
Cmwsliay v. Thornton (/), A. deposited certain iron 
with B. & Co., who were wharfingers, and afterwards 
directed them to deliver it to C. ; and C. applied to 
B. & Co. to know the particulars of the iron held by 
them on his account, and B. & Co. then wrote a letter 
to C,, saying that in compliance with his request they 


% ' 

(cj 2 Sim. & Stu. 63 ; and see Order Ivii. rule 2, 1883. 

(d) Lttngtton v. Boylttofiy 2 Ves. Jr. 109 ; and see Attenborough v. 
Kaihat^e Dock* Co,-, 3 C. P. D. 373, 467. 

(e) Sse Attenborough v. Sl Katharine JUoch Cb,, 3 C. P. D. 373, 467. 
(/) 2 M7. k Cr. I, 19. 
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annexed a note to the landing weights of the iron 
transferred into his name by A., and now held by 
them (B. & Co.) at his (C.*s) dis 2 X)sal ; and B. & Co. 
subsequently received notice from D. that the irou 
belonged to him ; and B. & Co. then filed a bill of 
interpleader against C. & D., — was held that they 
<50uld not maintain interpleader, for after their letter to 
C. he had a right against them independently of the 
question whether D. was or was not entitk'd to the 
iron, — the Lord Chancellor saying as follows : — 

“The case tendered by every such bill of inter- it wa« 
“pleader ought to be, that the whole of the rights ^** *^*' 
“claimed by the defendants may be properly deter- 

“mined by litigation between them, and that 1 he . 

. •' T , tbe defcndatiw 

“ plaintiffs are not under any liabilities to either of the k 

** defendants beyond those which arise from the title to by tho 

“ the property in contest; because if the plaifitijfs have 

*• come tiridcr any dbliyation^ independently of 

the question of property^ so that cither of the defc7i-> 

“ dants may recover against them at law v'Uhuvt eslah'- 
“ lishing a right to the property y it is obvious that no 
“ litigation between the defendants can aserriain their 
' * respective rights as against the plaintiffs ; and the 
*• injunction, which is of course if the case be a proper 
' ‘ subject for inteqileader, would deprive a defendant 

having such a case, beyond the question of property, 

“ of part of his legal remedy, with the possibility at 
“ least of failing in the contest with his co-defendant ; 

“in which case the injunction would deprive him of a 
“ legal right, without affording him any equivalent or 
‘ * compensation.” 

It was sufficient to give jurisdiction in interpleader, interpleader 
that the title of one of the claimants was legal ancy of title wm legal 
the other equitable (g), and it was not necessary that 


Pari$ V. Gilhanit Coop. 56 ; Morgan v. Martack^ 2 Mer. 107. 



THE CONCURKENT JURISDICTION. 


7 U . 

the titles of both claimants should be legal or should 
be equitable. Therefore, if a debt had been assigned, 
and a controversy arose between the assignor and the 
assignee res]>ecting the title, a bill of interpleader 
might have been brought by the debtor to have the 
lX)int settled to whom he should pay it (//,) ; and in fact, 
where one of the claims was purely equitable, it was 
formerly indispensable to come into equity ; for in 
such a case there could have been no interpleader at 
law (i) ; blit after the Common Law Procedure Act, 
i860, courts of law would on an interjileader issue 
have taken into consideration the equitable rights of 
Beider* parties (/c). And on the other hand, in the case 

Formeriy in of adverse independent legal titles, the party holding 
!en*dent*^ the property was not entitled to interplead in equity, 
titlci. for tiiat would have been to assume the right to try 
merely legal questions (/). But all these distinctions 
have now become obsolete, since the fusion of law and 
equity ; and it is now provided generally by Order Ivii. 
Secw.mw. rule I (1883), that relief by way of interpleader may 
be granted, wherever the pc'rson seeking relief (and 
who is usually called the applicant) is under liability 
for any debt, money, goods, or chattels, for or in 
respect of which he is, or expects to be, sued by two 
or more persons making adverse claims thereto (and 
who are usually called the claimants). Also, by rule 
3 of the same order, that the applicant shall not be 
disentitled to relief by reason only that the titles 
of the claimants have not a common origin, but are 
adverse to and independent of one another, — a pro- 
vision which had already been made (substantially) 
by the Common Law h^cedure Act, i860 (23 & 
24 Viet. c. 1 26). 

r 

(A) Writjht V. JVaref, 4 Uuss, 215. 

(1) Bolton V. Williams^ 4 Bro. C. C. 309. 

{k) Jiu$den v. Popf^ L. 11 . 3 Ex. 269. 

(0 Peartem y, Ctfrdon, 2 Rust*, k M. 6o6v 610, 
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It was a settled rule of law, and of equity also, that Agent oonld 
an agent should not be allowed to dispute the title of 
his principal to property which he had received from 
or for his principal (m) ; and he could not therefore in 
general interplead, although in exceptional cases he 
might do so. For example, if the principal had created 
an interest in or lien on the fund or property in favour 
of a third person, and the nature and extent of that 
interest or lien was in controversy between the prin- Except where 
cipal and such third person, then the agent might, for jjUn 

his own protection, have had inter|deader to compel ® 

the principal and such third person to litigate their 
respective titles to the fund or property (/?). 


Also, a tenant could not in general have had inter- 
pleader against his landlord and a stranger claiming 
under a title adverse to his landlord ; for a bill of 


Tenant could 
not file a bill 
against hii 
landlord 
a strange. 


interpleader was where two persons claimed of a third ^7 » 

^ ^ I . 1 paramount 

the same debt or the same duty, and m the case of an title. 


adverse claimant it was clear he could not bo claiming 


the sa 7 ?ie debt, for the I'mt d%ie tqKni the demise arts 

a different demand from that which some othei' 'person 

might have upon the occupation of the (e). 

But equity would, even in the case of a t(‘nant, have Cosei where a 
* . tenant might 

granted relief by way of interpleader, if the persons bring a bill of 

claiming the same rent claimed in privity of contract 
or of tenure, as in the case of a mortgagor and a 
mortgagee, and as in the case of a trustee and a cestui 
que truest ; or where an estate was settled to the sepa- 
rate use of a married woman, of which the tenant had 
notice, and the husband had been in receipt of the 
rent (p). In cases of this sort the tenant did not 


(wi) Dixon V. JIammond, 2 B. k Aid. 313; Nicholaon v. KnovUi, 5 
Madd. 47. J 

(n) Smith V. Hammond, 6 Sim. lo ; Wright v. Ward, 4 Raai. 215, 
22a 

(0) Dungey v. Angove, 2 Yen. Jr. 310; Cook r, Roidyn, i Gin. 167. 
(p) Bodges v. Smithy i Cox, 357 ; Clarke v. ByiiCj 13 Ve*. 383 ; 
JoXiuon T. Atkin4fon, 3 Anti. 79^* 
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Sheriff leizing 
goods OQuld 
not have inter 
pleader. 


Seeu$i now. 


Affidavit of 
no ooHusioo. 


dispute the title of his landlord, but he affirmed that 
title, and the tenure and contract by which the rent 
was payable, and put himself upon the mere uncer- 
tainty of the person to whom he was to pay the rent. 

A bill of interpleader could not have been filed by 
a sheriff who had seized goods in execution against 
fwn or more persons putting forward adverse claims 
to the property, sciL because interpleader lay “ where 
** two persons claimed of a third the same debt or the 
“ same duty,” and by the seizure the sheriff (it was 
said), as to one of the defendants, admitted himself 
a wrong-doer (g ) ; nevertheless, equity would have 
allowed interpleader by a sheriff where there were 
conflicting equitable claims on the property which he 
had seized (r ) ; and latterly, under the statute i & 2 
Will. IV. c. 58, the benefit of interpleader was 
extended to the sheriff; and by Order Ivii. rule i 
(1883), it has now been provided generally, that re- 
lief by way of interpleader may be granted, wherever 
the applicant in interpleader is the sheriff, or other 
officer charged with the execution of process by or 
under the authority of the court, and claim is made to 
any money, goods, or chattels taken or intended to be 
taken in execution under any process, or to the pro- 
ceeds or value of any such goods or chattels, by any 
person other than the person against whom the process 
issued. 

The plaintiff in a bill of interpleader was required 
in all cases to satisfy the court that he was not collud- 
ing with either of the claimants. Lord Redesdale (s) 
states the matter thus : — “ As the sole ground on 


Slingtby v. 1 V. & B. 335. 

(r) DAniell’s Ch. Pr. 1416; Tufton v. Barding^ 6 Jiir. N. S. 116; 
UqU V. Saloon Omnibu$ Co,, 4 Drew. 492 ; Button v. Furnetif 12 Jur. 
N. 386 ; B. c. 35 Beav. 461. 

(«) Mitfurd on Pleading, p. 49 ; Erringion v. AU,-Qtn,^ I Jac. 205. 
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which the jurisdiction of the court in interpleader is 
“supported is the danger of injury to the plamtitl‘ 
“ (scil, the applicant) from the doubtful titles of the 
“ defendant’s {sciL claimants), the court will not permit 
“ the proceeding to be used collusively, to give an 
“ advantage to either party ; nor will it permit the 
“plaintiff {sciL applicant) to delay the payment of 
*•' money due from him, by suggesting a doubt to whom 
it is due ; therefore to a bill of interpleader the 
“ plaintifi* must annex an affidavit that there is no 
“collusion between him and any of the ])arties; and 
“ if any money is due from him, he must bring it into 
“ court, or at least offer to do so, by his bill.” And 
under the present practice, an affidavit of no collusic/u 
is expressly required by Order Ivii. rule 2 (1883). 


Under the Judicature Acts, and Order Ivii. (1883), Proceaurti 
the application for an interpleader summons is made pleader, 
to a judge at Chambers, and if made by a defendant, 
it is made at any time after seiwice of the writ in 
the action ; and if made by the sheriff’, it is made 
immediately after he has seized tht^ goods in excc’u- 
tion ; and where the sheriff* interpleads, the court may 
order a sale of the whole, or of any part of the goods, 
without prejudice to the question of the title thereto. 

The question of title may be decided summarily, but 
more often an issue of fact will be ordered to be tried, 
or an issue of law to be raised on a special case stated 
between the claimants (^) ; or the whole matter will 
(in a proper case) be transferred into the County 
Court (v/). 


{t) Burstall v. Bryant, 12 Q. B. D. IC3 ; Bobinson v. 'iucktr, 14 Q. 
B. D. 371 ; Dawion v. Fox, 14 Q. B. D. 377. 

(u) Judicature Act, 1SS4 \47 A 48 Viet. c. 51), s. 17. 
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PART lY. 

THE [NOW obsolete] auxiliary 
JURISDICTION 

The Auxiliary In proceeding to treat of this branch of the jurisdic- 
tion in equity, it is to be observed that it is now obso- 
now obiolete. 2^ Separate jurisdiction peculiar to equity, and 

its place is now supplied by much simpler and speedier 
modes of procedure in general ; but this part, although 
obsolete, is retained, because, for the due application 
of these substituted simpler processes, the principles 
herein expounded are still necessary to be known and 
understood. We propose discussing this now obsolete 
jurisdiction in the following sections : — 

Section I . — On Discovery. 

Diioovery. A bill of discovery was a bill which asked no 
relief, but simply discovery ; and it was usually for 
discovery of facts resting in the knowledge of the 
defendant, or of deeds or writings in the possession 
or power of the defendant; and the object of the 
discovery was to maintain some action or other pro- 
ceeding in a court of law. In order to maintain a 
bill of discovery, the action must have been already 
commenced at law; unless, indeed, the object of the 
discovery was to ascertain in fact who was the proper 
def^idant at law (a). 

(a) See Angdl v, A»odl^ i Sim. & Stu. 83 ; City of Lor^don v. 

8 Yes. 404. 
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The equitable jurisdiction to grant discovery arose JurUdiction 
from the inability of the courts of common law to JJI 
compel discovery by the parties to the suit, or tc ^ 
compel the production of material documents in the 
custody or power of the parties. 


A bill of discovery might have been resisted upon Defences to a 
the following (among other grounds), namely : ( i .) covery.^***' 
That the subject was not cognisable in any court of 
justice ; (2.) That the value of the suit was beneath 
the dignity of a court of equity ; (3.) That the court 
would not order discovery for the particular court for 
which it was wanted ; (4.) That the plaintiff by reason 
of some personal disability was disentitled to the dis- 
covery ; (5.) That the plaintiff had no title to the 
character in which ho sued ; or (6.) had no interest 
in the subject-matter ; (7.) That the defcuidant 
not answerable to the plaintiff*, but (if at all) to some 
other person ; (8.) That the defendant was not bound 
to discover his own title ; or (9.) was prott^cted and, 
in fact, forbidden by the policy of the law, from mak- 
ing the discovery ; ( i o.) That the defendant would 
or might by the discovery subject himself to some 
criminal prosecution, or to a penalty or forfeiture ; 

(i I.) That the defendant was a mere witness; and 
(12.) That the discovery was not material at the then 
stage of the action, or that the plaintiff’^s right to 
it depended upon the jirior decision of some matter 
in dispute between himself and the defendant. And 
with comparatively slight modifications all these de- 
fences are still open to either party to an action, as 
objections which he may take to discovery under the 
present practice, whether sought to be obtained by 
interrogatories, affidavit of documents, or otherwise (h). 


(6) Bat see LycU v. Kennedy^ 8 App. Ca. 217 ; Kennedy v. LyeU^ 9 
App. Ca. 81, and Kmmerson v. Jnd, 33 CU. Div. 329, and 12 App. Ca. 
300 ; rerersing same case, 33 Cb. Div^. 323 ; and |8ue also JJanford 
V. Anally^ S App. Ca. 456 ; andjiip. 27, 28, supra. 
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lUuvtrationi. By way of illustrating some few of these varioua 
defences, it may be mentioned (i.) that an heir-at- 
law could not, during the life of his ancestor, have 
obtained discovery of title-deeds of the ancestor’s 
estate, for he had no present title whatever ; but an 
heir^in-tail was entitled to see the deed creating the 
estate-tail, for by reason of the statute De donis, he 
had a present and existing titloi Again (2.) if it 
clearly appeared that the action was not maintainable 
at law, the discoveiy must have been useless,, and 
therefore would have been refused (c) ; on the other 
hand, if the point was fairly open to doubt, the dis- 
covery, as it might prove useful in the action, would 
in general have been granted (cl), unless it was of 
a kind to be not material at the then stage of the 
action. But (3.) no discovery would be granted for 
any action not purely civil, or where the effect of it 
would be a confiscation of the defendant’s property (c). 
It was also well established (4.) that no discoveiy 
would bo irranted against a married woman to com- 
pel her to disclose facts which might charge her 
husband ; or against a person standing in a relation 
of professional confidence to disclose the secrets of 
his client ; or against a public officer to disclose the 
secrets of his department. Where the objection to 
the discovery was that the defendant was a mere 
witness, and had no interest in the suit, he might of 
course bo examined in the suit as a witness, and there 
was therefore no ground for any discovery m aid (/). 

piacovery,— Also, courts of equity would not have granted dis- 

for what pur- . • i ^ ^ -i? 

poaei refuacii. covery in aid of an action in another court if the 

latter court was competent to give discovery, and 

had always been so competent ; but courts of equity 


See iruZZia v. Duke of Portlands 3 Ves. Jr. 494 ; Lord Kensington 
V. Mansdh 13 Ve«, 24a 
{d) Thmuja r, Tyler, 3 Younge k Col. Ex. 255. 

\e) United States of America v, L. R. 3 Cb. App. 79. 

(/) Dan. Ch. Pr. 255. 
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did not lose the jurisdiction to grant discovery in aid 
of an action at law, merely because the courts of 
common law, subsequently (sciL by the statutes 1 4 & 

15 Viet. c. 99, and 17 & 18 Viet. c. 126) acquired 
the like jurisdiction (y) ; and it was not, in fact, 
until the Judicature Acts, 1873— 75, that the peculiar 
jurisdiction of equity to grant discovery m aid became 
obsolete and superfluous (A). So also courts of equity No discovery 
would not have granted discovery in aid of a voluntary tration^^ 
arbitration (i), but would have done so in aid of a ^’’**** 
compulsory arbitration in an action ( 7 c). It seems that compulsory, 
a defendant may not now object ( 7 ), but formerly he 
might always have objected, to discovery if he was a 
bond fide purchaser for value without notice of the * 

plaintiflTs claim (m). 


Section la. On Bills to Perpeinatc Testimony^ and to 

take Evidence De bene esse. 

Bills to perpetuate testimony were a branch of the (a.) Bills to 
law of discovery in equity. The object of such bills testimony^ 
was to preserve, that is, to perpetuate, evidence when 
it was in danger of being lost, before the matter to 
which it related could be made the subject of judicial 
investigation. The depositions taken under the decree 
or order made in such cases were not published until 
after the death of the witnesses ; and for this reason 
chiefly courts of equity did not generally entei*tain 
such bills, unless where it was absolutely necessary to 


{g) LovfXl V. Galloway y 17 Beav. x ; British Emp. Shipping (Jo. v. 
SomsMy 3 K. & J. 433. 

(A) See Orr v. DiaptVy 4 Ch. Div. 92 ; and compare Dixon v. Enochs 
L. 11 . 13 Eq. 400 ; Carver v. Pinto LeitCy L. R. 7 Cb. App. 90. 

(t) Street v. Jiighyy 6 VeBcy, 821. 

\k) British Emp. Shipping Co. v. SomeSy 3 K. A J. 333. ^ 

rZ) See tlie cases cited in footnote (6), p. 719. 

(m) See Stanhope v. Earl Vemey^ 2 Eden, 8 1 ; WUloughhy v. Wil- 
loughbyt 1 Term R. 763. But see Emmerson v. Ind, 33 Ch. Div, 329, 
affirmed in 12 App. Ca. 300, reversing same case, 33 Ch. Div. 323 ; and 
see Cooper v. Vtsey^ 20 Ch. Div, 61 x, 

2 Z 
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prevent a failure of justice (n), or unless where the 
preservation of the evidence would clearly tend to 
prevent future litigation (o), or to defeat such litiga- 
tion if commenced (j?). 


If matter 
could be at 
once litigated, 


petuate testi- 
mony. 


Hut equity 
would not 
refuse if the 
matter could 
not by auy 
means be at 
onoe litigated. 


If, therefore, it were possible that the matter in con- 
troversy could be made the subject of immediate judi- 
investigation by the party who sought to perpetuate 
the testimony, there was no reason for giving him the 
advantage of deferring his proceedings to a future 
time, and of substituting written depositions for vivd 
voce evidence {q). But if the party who filed the bill 
could not bring the matter into immediate judicial 
investigation (which might have happened when his 
title was in remainder), or if he himself was in actual 
possession of the property, in either of these cases 
equity would have entertained a suit to perpetuate the 
testimony (r). 


Equity would 
not perpetuate 
evidence of a 
right which 
might be 
Ikarred. 


So also the court declined to entertain a bill to 
perpetuate testimony in support of a right which might 
be immediately barred, as in tbe case of a remainder- 
man filing a bill against the tenant-in-tail in posses- 


sion (.s). 


Under s A 6 
Viet. c. 69, 
every species 
of right en- 
titled a 
plaintiff to 


By the statute 5 & 6 Viet. c. 69, it was enacted, 
that any person who would, under the circumstances 
alleged by him to exist, become entitled, the 

h^ippeaing of any future event, to any honour, title, 
dignity, or office, or to any estate or interest in any 
property, real or personal, the right or claim to which 


(n) Angdl v. Angdl, i Sim. k Stu. 83 ; Unnover v. Hcmfray^ 13 Ob. 
Div. 380. 

^t(o) Mitford, PI. 172, 173. 

(p) Brooking v. Mandslay, 38 Ch. Div. 636. 

(9) BUioe V. Roupdl, (No. i), 32 Bear. 299. 

(r) St. 1508; Spmeer ▼. Peek, L. K 3 £q. 415 ; Hanover v. 
Homfray, 19 Cb. Div. 224. 

(#) Dvrdey v, FUehardinge, 6 Vea 261, 



BILLS TO PEEPETUATE TESTIMONY, ETC. 


could not by him be brought to trial before the happening 
of such event, should be entitled to file a bill in Chancery 
to perpetuate any testimony which might be material 
for establishing such claim or right (^). Before this Before the 

1 t j 

statute, a mere expectancy or spes successionis, as that 
of an heir-at-law, was not considered sufficient to sus-*^*/ 
tain a bill to perpetuate testimony, though any interest, euough”. 
however small or remote, even though contingent, which 
the law would recognise, entitled a j)arty to the relief 
(li) ; so also, before the statute, a bill to per^^etuate And ther# 
testimony was only allowed where some right to pro- been* 
perty, as distinguished from an ojfcc or diyniiy, was 
involved (r). 


Also, under the Legitimacy Declaration Act, 1858 Legitimnoy 
x), the Court of Divorce (now the Probate and Divorce Act, 
Division of the High Court), or indeed any Division of 
that court, is empowered, on the petition of certain 
persons specially interested, to make decrees declaratory 
of the legitimacy or illegitimacy of any such petitioner, 
or of the validity or invalidity of the marriage of his 
parents or grandparents, or of his own marriage, or of 
his right to be deemed a natural-bom subject (y) ; but 
this statute does not extend, eg., too, petitioner claiming 
to be declared entitled to an honour or baronetcy (2). 

And for that &nd many other purposes, even since the 
Judicature Acts, which appear to contain no specific The Judica- 
provision regarding the subject, an action in the nature eifeot^oL**^ 
of a bill to perpetuate testimony still lies, upon the 
grounds and under the circumstances upon and under 
which it previously lay (a). 


(f) CamphrU v. ICarl of DalhousU, L. R. i H. L. Sc. Apj). 462. 

(u) Durdey v. Fitzhardinge^ 6 Vea. 251. 

(v) Totrnihend Peerage Vase, 10 Cl. & Fin, 289. 0 

\x) 21 A 22 Viet. c. 95. • 

(y) Frederick v. AU.'Qen., Li. R. 3 P. A M, 270. 

(a) Frederick v. Aii,-Gen,, L. R. 3 P. A M. 196. 

{n) Jn re Stoer, 13 Q. B. 1 ). I20 ; and aee Ortier sxxvii. rulet 3 S*“ 3 ® 
(1^3) ; Bute {Marquess) v. James, W. K. 1886, p. 124. 
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(A) BUls> 

take 

de 


How dii* 
tiftgtiiabed 
from billa to 
perpetuate 
teatimony. 


Grounds for 
wxeroising tlie 
jurisdiotion. 


The Judica- 
ture Acts,— 
effect of. 


Bills to take testimony de hene esse, and bills to take 
tbe testimony of persons resident abroad, to he need in 
mite actually pending in the courts y were another branch 
of the law of discovery in equity. There was this 
broad distinction between bills of this sort and bills to 
perpetuate testimony, that the latter could be brought 
by persons only who were in possession or who could 
show title, and who could not for the present sue at 
law ; while bills to take testimony de hene esse might be 
brought, not only by persons who >vere in possession or 
who could show title, but also by persona who were out 
of possession and who showed no title, or only the title 
in dispute, and who were then actually litigating the 
matter at law ; for bills de hene esse could be brought 
only when an action was then depending, and not 
before ( 5 ). 

Bills to take evidence de hene esse would be enter- 
tained where important witnesses were so old and 
infirm that they could not safely travel, or were in a 
precarious state of health, or were abroad at the time 
of trial, or wherever, in fact, the justice of the case 
appeared to require it (c). 

The equity jurisdiction, with reference to testimony 
de hene esse, and to take the evidence of persons resident 
abroad, became of considerably less practical import- 
ance after the courts of common law were invested 
with ample powers for that purpose by the statutes 1 3 
Geo. III. c. 63, s. 44, and i Will. IV. c. 22, s. I ; 
and, of course, under the Judicature Acts, in lieu of 
a bill or action to take evidence de hene es^e, there 
would now bo a mere order to examine de hene essCy 
obtained (under Order xxxvii. rule 5) from the court 

(6) St. 1513 ; AnfftU V. Angdlj i Sim. A Stu. 83. 

(<j) Darnell’s Oil. Pr. 8x6; see Warner y, MoeeeSy i6 Cb. Div. lOO ; 
Hanover v. Homfrayy PhUlipe v. Hanover^ 19 Oh. Diy. 224 ; and see 
tbe Practice in Brown’s Judicature Acta. ' 
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or judge before whom the action or matter is proceed- 
ing, on a summary application in the pending cause or 
matter. 

Section II. — On Bills Quia timet a7id Bills of Peace, 

Bills qitia timet were in the nature of writs of pre- (<*•) Billi Quia 
vehtion or of precaution. The party sought the aid 
of the court, because he feared (quia ihnct) some future In order to 
probable injury to his riglits or interests, and not because 
an injury had already occurred which required com- 
pensation or other relief (d). The nature of the relief 
given in such cases by courts of equity was dependent 

on circumstances. They interfered sometimes by the Avpointment 

. , , « • i? X xi • ot roooiveri. 

appointment ot a receiver of rents or other income, 

sometimes by an order to pay a pecuniary fund into 
court, sometimes by directing security to be given or Directing 
money to be paid over, or a sufficient indemnity to be 
given, and sometimes by the mere issuing of an in- 
junction (r), or other remedial process, thus adapting Granting 
their relief to the precise nature of the particular case 
and the remedial justice required by it. And even 
since the Judicature Acts, an action in the nature of a 
bill quia timet may still be brought ; but no such action 
will lie, unless the plaintiff is able to prove imminent 
danger of a substantial kind, or that the apprehended 
injury, if it does come, will be irreparable (/) ; and 
in general the action at the present day is not ex- 
clusively in the nature of the old bill quia timet, but 
seeks other substantive relief, the preventive or pre- 
cautionary relief being merely incidental to such other 
substantive relief. 


(rf) Hohbi T. Wayet, 36 Cb. Div. 256. a 

{e) See Haiiies v. Taylor, 2 Phil. 210 ; Hendriku v. Montagu, 1 7 Ch, 
Div. 638 ; Uughet Bcdlett v. Indian Mammoth QM Mints Co,, 22 Ch, 
Div. 561 ; udbt v. Wayet, supra. 

(/) Fldeher v. Bealey, 28 cL Div. 688, citing Ripon v. Hobart, My, 
^K. 169. 
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ih.) Bills of peace bore some resemblance to bills quia 

timet; but although occasionally brought before any 
suit was instituted, they were most generally brought 
after the right had been tried at law. 

BllU^ Pjeace, By a bill of peace, properly so called, was understood 
t object. ^ brought by a person to establish and perpetuate 
a right which he claimed, and which, from its very 
nature, was or might be controverted by different 
persons in different actions, and justice required that 
the party should be quieted in the right if it was 
already sufficiently established, or if it should be 
sufficiently established under the direction of the 
court , — Interest reipuhlicce ut sit finis litium. 

Thus, where there was one general right to be 
ooaoifor. established against a great number of persons; or 
where one person claimed or defended a right against 
many, or where many claimed or defended a right 
against one (^), the court of equity having power to 
bring all the parties before it, would, in order to pre- 
vent a multiplicity of suits, proceed to ascertain the 
general right, either by directing an action or issue 
at law to try the right, or by determining the right 
itself under Bolt’s Act (/t), and would then make a 
decree finally binding on all the parties (i). And this 
Billi of peace, has been done, for example, in an action by a lord 
—inatanoei o . — ^ recover an encroachment made 

under colour of a right of common ; by a party inte- 
rested, to establish his right to a toll due by custom, 
or to the profits of a fair ; and where a party claimed 
to be in possession of a right of fishing for a consider- 
able distance in a river, and the riparian proprietors 
set up several adverse rights, he might have had a 


• (g) Shefidd WatenDork$ v. ITeomanSj L. R. 2 Ch. App. 8. 

(A) 25 A 26 Viet. c. 42. 

> SnUth T. Earl Brov/niow^ L. It 9 £q, 241 ; Warrkk ▼. Qtteea’t 
CoUi^ Oitfordt li. It 6 Ok App. 716. 
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bill of peace against all of them to establish his right t 

and to quiet his possession (k). And so also where Where e party 

the plaintiff had, after repeated trials, established his l!weiy e*tab- 

right at law, and yet was in danger of further litiga- 

tion and obstruction to his riffht from new attempts threatened 

° * with fresh 

to controvert it, c.^., in the case of Aar/ of Bath v. litigation. 

Sherwin (/), where the title to land had been five 

several times tried in an ejectment, and five several 

T ^ repetition of, 

verdicts had been given in favour of the plaintiff, the growing op. 
House of Lords granted a perpetual injunction upon P*^***^®‘ 
the ground that it was the only adequate means of 
suppressing vexatious litigation, the expense and con- 
tinuance of which was doing irreparable mischief. 

It does not appear that bills of peace are in the Judicaturo 
slightest degree affected by th(5 Judicature Acts, or by of. * 
the orders and rules thereunder, excepting that they 
would now be called actions in the nature of bills of 
peace, and excepting that the High Court (either the 
Chancery Division or the Queen's Bench Division there- 
of) would both establish the right and grant the per- 
petual injunction quieting the title thereto in one and 
the same action and by one and the same judgment. 

Section III . — On the Cancelling and Delivery up of 

Documents, 

The jurisdiction of courts of equity to direct the Initrumant 

iij* tt* *1 *ji T_i ordered to bo 

cancellation or delivery up of certain void or voidable aelivered 
instruments was of a protective or preventive character, ^ 
analogous to the jurisdiction quia timely that is to say, 
for fear that such instruments might afterwards be 
vexatiously used, when the evidence to impeach them 
was lost, or because they were a cloud upon the title 


{h) Mayor of York v. PiUcingtor^ i Atk. 282 ; and see Sheffield WaUr- 
works ▼. Yeomans, L. U. 2 Ch. App. 8. 

(I) Free, Ch. 261 ; 4 Bro. F. C. 373* 
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Grat<ting of 
«aoh aoooree 
not a mattor 
of ri^tf but 
of judicial 
dUioretion in 
the court. 


of the party (m). It was not usually a matter of , 
absolute right in the plaintiff, but it was a matter of 
judicial discretion with the court to grant or to refuse 
the relief prayed, according to the court’s own notions 
of what was proper. For example, voluntary agree- 
ments, although free from fraud, were not enforceable 
in a court of equity, and yet they would not ordinarily 
be set aside by the court, being free from fraud ; for if 
a man would bind himself in a voluntary deed, and not 
reserve to himself a power of revocation, a court of 
equity would not loose the fetters he had put upon 
himself, but would leave him to lie down under his 


If court grant- 
ed relief, it , 
did to ou 
temm. 


own folly (71). And even in those cases in which the 
court would grant relief, it imposed such terms as it 
thought fit upon the plaintiff, upon the maxim, he 
who seeks equity must do equity ; and if the plain- 
tiff refused to comply with such terms, his bill was 
dismissed. 


A party had a right to come into equity to have 
defence to an agreements, deeds, or securities cancelled, rescinded, or 

e^ttJS^though d®bvered up, where he had a defence to them good in 
not at law. equity, but not capable of being made available at 
law ; and although there cannot now be any case in 
which a defence good in equity would not also be 
available and equally good at law, still the jurisdiction 
Tha equity in equity remains practically exclusive (0), and will 
Iti^Vxer- be exercised where the document ought to be wholly 
avoided and set aside ( p). In a recent case (q), where, 
in contemplation of a marriage, the intended wife and 


(m) Cbopir v. 27 Beav. 313 ; Williams v. JBuUf 32 Beav, 574 ; 

Oniom v. 2 H. & M. 354 ; Peake v. llighjield, i Russ. 559. 

(n) See ViUeri v. Beaumont, 1 Veru, loi ; BUI v. Cureton, 2 My. k K. 
503 ; Petre ▼. Etpinatte, 2 My. k K. 496 ; and see also the morp modern 
cai^ Hall V. Hall, L. R, 8 Ch. App. 430 ; Coutte v, A cworth, L. R. 8 
Eq. 558 ; WoUa^on v. Trihcy L. R. 9 Eq. 44 ; Henry v. Armtlrongy i8 
Ch. Div. 668. 

(o) Judioature Aot, 1873, a. 34. 

{p) Brooking ▼. Mandday, 38 Ch. Div. 636. 

(j) Bond y, Wolford, 32 Ch, Div. 238. 
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lier father executed the engrossment of a settlement 
(comprising property of the father and the present 
and after acquired property of the intended wife), 
and the intended husband never executed the engross- 
ment, and the marriage was not afterwards solemnised, 
the engagement to marry having been broken oif by 
agreement, the court declared the engrossment void 
as a settlement, and directed the solicitors of the in- 
tended husband (who were in possession of it) to 
deliver it up. 

Courts of equity would also, in general, set aside I. Voidable 
and cancel agreements and securities which were void- („.) when 
able merely, and not void, under the following circum- <^a>^celled. 
stances (r), that is to say: (i.) On the ground of 
actual fraud in the defendant, in which the plaintiff 
had not participated ; (2.) On the ground of construc- 
tive fraud in the defendant, where the plaintiff had 
not participated therein ; and sometimes although the 
plaintiff had participated therein, eg., in the case of 
gaming securities, which would be decreed to be de- 
livered up, notwithstanding both parties had partici- 
pated in the fraud, because public policy would bo 
best served by such a course (s) ; or, e,g.y where the 
plaintiff had acted under circumstances of oppression, 
or other undue influence, and was therefore not in 
pari delicto with the defendant. 

On the other hand, where the party seeking relief (6.) wiiennot 
was the sole guilty party, or where he had participated 
equally and deliberately in the fraud, or where the 
agreement which he wanted to set aside was founded 
on illegality, immorality, or some base or unconscion- 
able conduct on his own part ; in such cases, courts 
of equity would leave him to the consequences of his 

(r) Brooking v, Mandday, supra. 

(f) Earl of MtIUown v, Stewart^ 3 Myloe k Craig, 18; IT v, 

£ , 32 Beav. 574 ; Quarrier ▼. CoUton, i Phillips, Ch. R. 147. 
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own iniquity, and would decline to assist him to escape 
from the toils which he had studiously prepared for 
others, or whereby he had sought to violate with im- 
punity the interests or the morals of society (t). 


groundi. 


II. Voidiv- As regards instruments which were utterly void, 
difficulty* and not merely voidable, there used to be some doubt 
among equity practitioners whether, the instrument 
being utterly void and incapable of being enforced 
even at law, the remedial justice of courts of law 
to protect the party was not adequate and complete, 
so as to obviate the necessity of the interposition of 
courts of equity (u) ; but this doubt has been put 
to rest by the modern decisions, and the jurisdiction 
of equity to order a delivery up of void documents 
And uijon what has been fully established in all cases in which the 
delivery up of the document might help to prevent 
the perpetration of some further wrong (r). More- 
over, the jurisdiction in these cases has been put on 
the general principle of equity, that it is better. to 
prevent than to relieve. If, therefore, an instrument 
was of such turpitude that it ought not to be used or 
enforced, it was against conscience for the party hold- 
ing it to retain it, since he could only retain it for 
some sinister purpose. If it was a negotiable instru- 
ment, it might also have been used for a fraudulent or 
improper puiqx)se to the injury of some one or other. 
If it was a deed purporting to convey lands or other 
hereditaments, its existence in an uncancelled state 
necessarily had a tendency to throw a cloud upon the 
title. If it was a written agreement, solemn or other- 
wise, while it existed it was always liable to be applied 


(i) Franco v. Bolton^ 3 Ves. Jr. 372, 386; St, John v. St. John, li 
Ve«. 535, 53^ » cases Utah joro and contra collected in the 

note to Benyon v. NttUcJUld, 3 Mao. A Qurd. 100, and discusaed by 
IjOt^ Selborne, L.C., in Aycrst v. Jenkins, L. R. 16 Eq. 275. 

(w) Hilton V. Barrow, i Ves. Jr. 284 ; Ryan v. Maokmath, 3 Bro. C. 
C. 15, 16. 

(v) Mr. Swanston'e note to Davies ▼. Duke of Marlborough, 2 Swanst. 
157; and eee Bond Wa{ford, 32 Ch. Div. 238L 
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to improper purposes, and it might be vexatiously liti- 
gated at a distance of time, when the proper evidence 
to repel the claim might have been lost or obscured (a;). 

But where the document {e.g,y a policy of marine insur- 
ance) is good in itself, and not wholly void or void- 
able on the ground of fraud, if there is a good legal 
(or other) defence to any action thereon, the proper 
remedy is not to have it cancelled, but in case of need 
to have the evidence which supports the defence to it 
perpetuated (y). 

On the other hand, where the illegality of the {h.) Wh«ti not 
agreement, deed, or other instrument appeared upon aud'upou 
the face of it, so that its nullity could admit of no B^oundi. 
doubt, and its capacity therefore to be made the means 
of perpetrating some further wrong was wholly para- 
lysed, there was not the same reason for the inter- 
ference of a court of equity to direct it to be cancelled 
or delivered up. In such a case, there could be no 
danger that the lapse of time would deprive the party 
of his full means of defence ; nor could such a paper 
throw a cloud upon any title, or diminish any one’s 
security, or be used as a means of vexatious litiga- 
tion, or for any other or sensible injury. And accord- 
ingly, it w^as fully established that in such cases courts 
of equity would not interpose their authority to order 
the delivery up of the void instrument (2). 

Under the Judicature Acts, every ground of defence, .Tuaicatnre^ 
and every variety of relief and of protection and pre- of. ’ 
vention, being now equally available in, and equally 
procurable from, all the divisions of the High Court 
of Justice, it is clear that the jurisdiction in equity in 


(x) Bromlty v. IJolland, 7 Ves. 20, 21 ; Kemp v. Prior, Yes. #348, 
249. 

(v) BrooHng v. Mandnlay, supra. 

(2) Simpson v. Lord Howdtn, 3 Mylne k Cr. 97 ; Bromley r. KoUand, 
7 Ves. 16 ; Thr^aU v. Lunt^ 7 Sim. 627 ; Murd v. BiUingUtn 6 Gr. 145. 
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such matters, so far as it survives, is no longer either 
exclusive or auxiliary , but is, strictly speaking, concur^ 
rent, although (for reasons of convenience) it is by the 
Judicature Act, 1873 (a), assigned to the Chancery 
Division as portion of its exclusive jurisdiction ; but 
the grounds of the jurisdiction in equity do not appear 
to be otherwise materially altered. 


Section IV . — On Bills to JEstahlish Wills, 

^urt of Pro- Although courts of equity had no general jurisdiction 

Equity dealt over wills, the proper court having been, as regards per- 
sonalty, the Ecclesiastical Court, and latterly the Court 
of Probate, its successor (Z>), and as regards realty, the 
Court of Common l^leas or of the Queen’s Bench, and 
latterly (upon citation of the heir and devisee) the 
Court of Probate (c), yet whenever a will came inci- 
dentally into question before courts of equity, as when 
these courts were called upon to execute the trusts 
of the will, they necessarily acquired some jurisdiction 
regarding wills {d). In such a case, if the validity of 
the will was admitted, or already established else- 
where, the courts of equity acted upon it to the fullest 
extent ; but if the parties did not admit the validity 
of the will, and the same had not been established else- 
W’^here, the court of equity in which the cause was 
depending would have caused the validity of the will 
to be established, and for that purj)ose would either 
have directed an issue or issues to be tried at the 
assizes, and uix>n the finding, or ultimate finding, 
would have declared the will established, or would 
itself have tried the question and established the will 
on its own finding, which latter course was called prov- 


(fl) Sect. 34, Kub-sect. 3. 

<6) 20 A 21 Viet. c. 77, 88. 61, 62, 

(e) Ibid, 

{d) Sk^fidd V. Duehm of Buckinghamthire, 1 Atk. 63a 
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ing tlie will in Chancery testes {e ) ; and if the will 
were once established, a perpetual injunction would 
have been decreed against the heir. 


But further, it was often the principal object of a 
suit in equity, when brought by the devisee or 
devisees, to establish the validity of the will, being a 
will of real estate, and to obtain thereupon a i)eipetual 
injunction against the heir-at-law, to prevent liim from 
contesting its validity in the future (/). And the 
jurisdiction was assumed in such a case by the court 
of equity, because the devisee liad no ])resent power 
to actively litigate the validity of the will at law, but 
was obliged to wait until the heir-at-law should (if 
he ever would) commence an ejectment at law. And 
accordingly, in the case of Boysc v. jRosshorouyh (//), it 
was decided that a devisee in possession was entitled 
to have the will established against the heir-at-law of 
the testator, although the heir had brought no action 
of ejectment against the devisee, although no trusts 
were declared by the will, and although it was not 
necessary to administer the estate under the direction 
of the Court of Chancery. And it was further deter- 
mined that the Court of Chancery had power to estab- 
lish a will against parties claiming under a prior will, 
and disputing the plaintiff's claim, a devisee being en- 
titled to have the will established and his title quieted, 
not only as against the heir, but against all persons 
setting up adverse rights (A). In such cases, the juris- 
diction exercised by courts of equity was obviously 
analogous to that exercised in the case of bills qtcia 
timet, and was founded upon the like considerations, 
namely, to give security and repose to titles while the 
evidence for them was abundant. 


Peviiee might 
come into 
equity to 
establiih a 
will agaiuat 
beir-at-law. 


Kven though 

i 1 1 • 


no 


Deviaee might 
establish a 
will 


# 

(e) See also Rolt’s Act, 25 k 26 Viet, c, 42. 

(/) Bootle V. Blundell, 19 Ve«. 494, 509. 

ig) Kay, 71 ; i K. & J. 124 ; 3 De G. M. A G. 817 ; 6 H. Lu CaB. I. 
lAtvtH V. I/ovett, 3 ^ 
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Theheir-ftt- But, ou the Other hand, the heir-at-law could not 
come into a court of equity (excepting by consent of 
the devisee) to have the validity of the will tried, sdL 
because he had a legal remedy by ejectment ; but if 
there were any impediments to the proper trial of the 
merits of such an ejectment, he might have come into 
equity to have such impediments removed (i ) ; and 
on a bill by such heir, praying an issue devisavit vel 
non, for the purpose of obtaining incidental relief, the 
court might, under Holt’s Act (/<:), s. 2, have deter- 
mined the question itself, or in its discretion might 
have directed an issue to be tried at law, and in these 
cases the heir was entitled as of right to a trial by 
(i). 


Proof of will 
in Court of 
Probate,— 
effeot ox. 


The facilities of proving a will in the Probate 
Division are now very great. When the will has the 
usual attestation clause, it is proved by the simple 
oath of the executor, that he believes the will to be 
the true last will; but when the will has not that 
attestation clause, then in addition to the executor's 
oath to the efiect aforesaid, there is required also from 
one of the subscribing witnesses an affidavit of due 


execution by the testator ; and probate in either of 
these forms is called probate in common form. Pro- 


ji.) When will m solemn form is where both the attesting wit- 
iiproTedin » t i 1 , 

•ol6mn form, nesses are sworn and examined, and other corrobora- 


tive evidence is taken, in the presence of the widow 
and next of kin, including the heir. When the will 
has once been proved in solemn form, the probate is 
not only sufficient, but conclusive proof of the wdll (m) ; 
(a.) Whexi will when the probate has been in common form, and 
oommoAfonxi. in some subsequent action affecting real estate it is 
necessary to establish the devise, the plaintiff gives to 


(t) Sm. Han. 409. 

(k) 2$ & 26 Vicx. 0. 42. 

d) Dan. Ch. Prao. 93S, 945 ; Banks v. OoodfdUw, 40 L. J. Ch. 51 1. 
(m) 30 A 21 Viet. c. 77, B. 62. 
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the defendant ten days at least before the trial notice 
that he intends using at the trial the probate, and 
thereupon such probate becomes sufficient evidence, 
unless the defendant within four days after receiving 
the notice gives a counter-notice to the effect that he 
disputes the devise (u ) ; and in that latter case, it 
would be necessary to prove the wdll as a substantive 
independent fact, in accordance with the ordinary 
rules of evidence. 

In connection with the jurisdiction in equity to Affen t. 
establish wills, and the facilities that are now afforded of, 

in the Court of Probate in proving a will, reference 
should be made to the tw^o cases of Allen v. M'Pherson 
(o) and Melnish v. Milton (p). In the former of these 
two cases, it appeared that a testator by his will and 
certain codicils thereto gave R. A. large bequests, and 
by a final codicil revoked all these bequests and sub- 
stituted for them a small weekly allowance for R. A.'s 
life only. The wdll and all the codicils were admitted 
to probate in the Ecclesiastical Court (being the then 
Court of Probate). Subsequently to such ])robate, R. 

A. filed his bill in the Court of Chancery, alleging that 
the testator had executed the last codicil under the 
undue influence of the residuary legatee, who had falsely 
represented R. A.’s character to the testator, and further 
alleging that it had not been open to him in the 
Ecclesiastical Court to take objection to the validity 
of such codicil on that ground, and praying that the 
residuary legatee might be declared a trustee for R. A. 
to the extent of the revoked bequest. But it was 
held that the Court of Chancery had no jurisdiction in 
the matter. And in the case of Meluish v. Milton^ MduUh 
supra^ it appeared that the testator made a will giving 

deciiiou in. 

(n) 20 A 21 Viet. c. 77, «. 64. 

(0) I H. L. Ca. 191. 

(p) L. R 3 Ch. Div. 27 ; and see Shodei ▼. BAodett 7 App. Ca. 192 ; 
and Prieitman t. Thomas, 13 Q. B. D. 210. 
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all bis property to the defendant (whom he described 
as his wife), and also appointing her sole executrix. 
She proved the will in the Court of Probate. The 
heir-at-law and sole next of kin of the testator subse- 
quently filed his bill against the defendant, alleging 
that the defendant was not the testator’s lawful wife, 
and that she had obtained the property by fraudu- 
lently deceiving the testator on that head, and praying 
that she might be declared a trustee of the property 
for him. But the court (€Xames, Mellish, and Baggallay, 
L.J.J.) held that the Court of Chancery had no juris- 
diction to entertain the case, which was exclusively 
within the jurisdiction of the Court of Probate ; and, 
semhley the proper course would be to apply in such 
cases for a revocation of the probate (q). 


Tlie preient 
Juriidiotion of 
the Equity 
Division as 
regards the 
establishing 
of wills. 


The two last-mentioned cases appear to be con- 
clusive against the jurisdiction of the Chancery Divi- 
sion of the High Court as regai'ds wills and codicils 
dealing with personal estate (with or without real 
estate), or containing even an appointment of an exe- 
cutor, although not otherwise purporting to deal with 
personal estate : in all these cases, the Court of Pro- 
bate has jurisdiction, and it is in that court (or the 
now corresponding division of the High Court) that 
all objections of the aforesaid character to wills or 
to parts of wills must now be taken, the decision 
of the Probate Division not being reversible by the 
Chancery Division (r). But the Probate Court appears 
still to have no jurisdiction, even since the Judicature 
Acts (.S’), in the matter of wills not dealing with 
personal estate and not containing any appointment 
of executors, but dealing with real estate only. Con- 
sequently, in the case of a will of real estate only, the 


(5) Smart v. Tranter ^ 40 Ch. Div. 165. 

(r) Betts V. Doughty^ 5 P. D. 26 ; Morrell v. Morrdl, 7 P. D. 68. 

Se« Act 1S73, B. 34, aud Act 1875, a. ii, sub-sect. 3; and JU 
Cubbony II Prob. Div. 169. 
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rule contained in Boyse v. Bosshorongh, supra, would 

appear still to hold good, and not to be affected by 

the cases of Allen v. McPherson and Meluish y. Milton^ 

supra^ so that in this case the Chancery Division 

of the High Court would still have jurisdiction to 

establish wills ; and, in fact, any division of the High 

Court has, under the Judicature Acts, jurisdiction 

to establish such a will (t). And it need hardly be And *m regardt 

observed, that the jurisdiction of the Chancery Divi- 

sion remains intact as regards relieving against acci- 

dent, mistake, and the like, in wills (u). 


Section V. — On the Writ Ne exeat regno.’* 

The writ of ne exeat regno was and is a prerogative To prevent a 

1 j. i* person leaving 

writ, which issued and issues to prevent a person from the realm. 

leaving the realm. In its origin, it was only applied 

to great political objects and purposes of state, for the 

safety and benefit of the realm ; and such having been 

the character of its origin, it is at the present day 

applied in favour of the subject and his alleged private 

rights with great caution and jealousy. 

In general, the writ of ne exeat regno would not and General mlo, 
will not be granted unless in cases of equitable debts hi 
and claims ; and it is, in fact, a kind of equitable bail 
to appear to, and to abide by the result of, the action ; 
and therefore, if the debt was or is one demandable fit 
law, the writ would and will be refused, the remedy 
at law by a capias being open to the party. Also, 
the equitable demand must have been and must be 
certain as to its nature, and actually payable and not 
contingent ; and it should also have been and should 

{t) Pinnty v. Hunt, 6 Ch. l>iv. 98 ; aud Bee 6 Cb. Div. lOX ; aUi, 

Bradford v. Young ^ 26 Ch. Div. 656, 

{u) See In re Bedfem, Redfem v. Bryning, 6 Ch. Div. 133 % In re 
Northen, Salt v. I^ym, 28 Ch. Div. 153 ; and aee the Chapters tm 
Ateidenl and MuUikc, supra. 

3 ^ 
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be for some debt or pecuniary demand payable in 
prcesenti (v ) ; for the writ would not and will not be 
issued in a case where the demand was or is of a 
general unliquidated nature, or was or is in the nature 
of damages, no definite amount being admitted by the 
defendant. 


Two excop- To the general rule that the writ of ne exeat reg'm 
tioni,— 1 respeet of equitable debts, there 

were and are two recognised exceptions, that is to 
say, — 

I, In oaiea of i . Where alimony had or has been decreed to a wife, 
creed, "where it would and will be enforced in a proper case against 
te^dfl^ving ^ husband by a writ of ne exeat regno, provided the 
alimony have been actually decreed. 


s. Inoaiei 2. Where the defendant admitted a balance due by 
ii im edmitted him to the plaintiff, but a larger sum was claimed by 

plaintiff, the writ would be issued, for the uncer- 
ft larger lum, tainty of the whole amount claimed did not matter in 
such a case, there being an admitted certainty as to 
a sufficient part, and matters of account were always 
properly cognisable in the Court of Equity (x). 


Arrett, under A writ of ?ie exeat regm might also issue sum- 
DeUori'^Sfot, marily under the Absconding Debtors* Act, 1870 (y), 
X870. where the debtor was going abroad after the issue of a 

debtor’s summons against him under the Bankruptcy 
Act, 1869 («). 


Arnjrtj^ under Also, under the Bankruptcy Act, 1883 (a), s. 25, 

Act, 1 ^ 3 , ^ — 


(e) Cdvenotk v. Bloomfidd, 29 Ch. Dir. 341, following WhiUhmiiK 
T. Partridge^ 3 Swaust. 377. 

(*) Sobeg r. Sohey, L. K. 15 Eq. 200. 

(y) 33 * 34 Viot. c. 76. 

(*) Xeea r, Paitei'son, 7 Ch. Div. 866 ; Drover r, Beyer, 13 Ch. Pir. 
242 ; eee also Debtors’ Act, 1869, a. 6. 

(a) 46 A 47 Viot. c. 52. 
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a debtor may be arrested, if he is about to abscond 
after a bankruptcy notice has been issued, or a bank- 
ruptcy petition presented against him. 


And generally in all cases of a defendant being Amit, under 

3 j. 1* Debtor!' Act, 

about to quit England in order -to prejudice the plain- 1869. 
tiff in his action, if the debt is £^0 or more, the 
defendant may be arrested by way of bail to the 


action 


The Judicature Acts do not appear to have in any Jidicatuw^^ 
respect altered the equitable jurisdiction in respect of of. 
the writ no exeat regno ; although it may be a ques- 
tion whether the writ would not now issue for legal 
as well as for equitable debts (c), assuming that the 
simpler remedy by capias was for any sufficient reason 
deemed inapplicable. 

(6) Debtors’ Act, 1869, s. 6; Debtors’ Act, 1878 {41 & 42 Viet, c, 

54) ; Order Ixix. (1883). 

(c) Judicature Act, 1873, 24 > sub-sect. 7. 
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ABANDONMENT OF CONTRACT— 

Implied from lapse of time, 657. — See Specific Performance. 

ABATEMENT OF LEGACIES.— See Legacies. 

ABATEMENT OF PURCHASE-MONEY— 

When made to purchaser, 654-655. 

See Specific Performance. 

ABIDING BY THE GIFT, 565. 

ABRIDGMENTS— 

Being bond fide^ are no infringement of copyright, 695, 
ABSCONDING DEBTORS, 738 - 739 . 

ABSOLUTE INTERESTS— 

In personal property, distinguished from life-interests, 464-466. 

ABSOLUTE OWNER— 

Re-oon version by, 229. 

ACCEPTANCE OF TITI.E— 

By i3urchn8er on taking possession, 662-663. 

ACCEPTANCE OF TRUST— 

Effect of, 156-157. — See Breach op Trust ; Trubtsb.s. 

ACCIDENT— 

Definition of, and illustration of, 510. 

To give jurisdiction, tliere must be no complete legal remedy, and 
the party must have a conscientious title to relief, 510-51 1. 
Courts of equity do not lose their jurisdiction because the common 
law courts have subsequently acquired it also, 5x1. 

Cases of lost or destroyed instruments in which relief is granted. — 
(i.) Lost bonds, 511-5x3. 

Originally no remedy at law, 5x1. 

Equity can grant relief by requipng an indemnity, which a 
court of law could not do. 5x2. 

Where discovery is sought, no affidavit is necessary unless 
relief also is asked, 512-5x3. 

(2.) Lost deed, no ground for coming into equity, 513-514* ^ 

For law now gives, and always gave, relief, 513. 

There must have been special circumstances irremediable 
at law, 513-S14. 

Title-deed of land concealed by defendant, S13. 
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ACCIDENT — {continued). 

Deed lost when party in possession prays to be established 
in possession, 513-514, 

Where plaintiff is out of possession, 514. 

(3,) Lost negotiable instruments, 5 I 4 - 5 IS- 
No remedy originally at law, 514. 

17 18 Viet. o. 125 gires courts of law jurisdiction, 514. 

(4.) Lost non-negotiable instruments, 515. 

Provisions of Bills of Exchange Act, 1882, regarding, 515. 
(5.) Destroyed negotiable and non-negotiable instruments, 5i5*‘5i6. 
(6.) Destroyed bonds, 516. 

As regards the execution of powers, 516-518. 

Defective execution remedied, 516. 

In whose favour, 516-517. 

And in whose favour not aided, 517. 

What defects are aided, 517. 

Distinction between mere powers and powers in the nature 
of trusts, 517-518. 

Belief in cases of accident in payment by executors or administra- 
tors, 518-519. 

Executors protected in equity if they have acted with good faith 
and caution, 519. 

They are gratuitous bailees, 518. 

Limit to their protection, 5x9. 

Where master of minor bound apprentice becomes bankrupt, 519. 
Cases in which relief is not granted, — 

(i.) In matters of positive contract, 520. 

Destruction of demised premises, 520. 

Party might Iiave provided against the accident, 520. 
Lessee’s liabilty, extent of, 520. 

Mode of providing against, 520. 

Limit to, 520-521. 

(a.) Contract where parties are equally innocent or improvident, 
Sai- 

Limit to this principle, 521 >522. 

(3.) Where party claiming relief has been guilty of gross negli- 
gence, 52a. 

(4.) Where party claiming relief has no vested right, 522. 

(5.) Where other party has an equal equity, 522. 

See ExTKiNaio Evidence ; Mistake. 

ACCOUNT— 

Tnist€»e entitled to have his accounts taken, 192-193. 

Surcharging and falsifying, right of, 193. 

Right to, before election, 256. 

Mortgagor in possession not liable to, 361. 

Mortgagee in possession liable to, 366. 

Mortgagor may insist upon, even though vexatious, 387. 

In ease of separate estate of married women, 429. 

In ease of partnerships, 602. 

Origin of jurisdiction in, 609. 

^ Where action of, lay at law, 609. 

<1, ) In cases of privity of deed or law, 609. 

(a. ) Between merehante, 609. 

Suitors preferred equity because of its powers of disoovery and ad 
ministratl<m, 6o9-6zow 
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ACCOUNT — [coniin ued), 

111 what cases equity allows account, — 

(i.) Principal against agent, 6io~6ix. 

When agent may plead Statute of Limitations, 6ii. 

Agent cannot have an account against his principal, 6ii. 
(la.) Patentee against infringer, 6ii. 

In patent suits, plaintiff must elect between account and 
damages, 6ii. 

{i 5 .) Cestui qiie trust against trustee, 6ii. 

(2.) Cases of mutual account between plaintiff and defendant, 
611-612. 

As where each of two parties has received and paid on the 
other’s account, 612. 

No account if it is a mere question of sot-off, 612. 

(3.) Circumstances of great complication, 613. 

The test is — Can the accounts be examined on a trial at I^isi 
Priu^f 612-613. 

Compulsory reference to arbitration by 17 & 18 Viet. o. 125, 
a. 3, and references under Judicature Acts, 613. 

And now under Arbitration Act, 1889, 613. 

Matters of defence to suit for an account, — 

{a,) Settled account, 613-614. 

Equity will open the whole, if there be mistake or fraud, 614. 
In other cases xiai-ticular items only will be examined, 614. 
Leave to surcharge and falsify, 614- 
What is a settled or stated account, 6x4. 

(6.) Laches or acquiescence, 614. 

ACCOUNT OR DAMAGES— 

Distinction between, 6n. 

ACCRETION TO LEGACY, 206-208. 

ACCUMULATION. — See M-\intenancr of Inpants- 

ACKNOWLEDGMENT OF DEBT— 

To revive statute-barred debt, 298. 

Not effective, if debt extinguished, 298-299. 

See Limitations, Statute of ; Moktoage. 

ACKNOWLEDGMENT OF DEED— 

By married woman, when and when not required, 232, 254-255. 
Effeet of neglect of, in certain cases, 255, 471. 

By married woman, would bar equity to a settlement, 471. 

But not always available, 471. 

Extended availability under Malins’ Act, 473 - 474 - 
ACQUIESCENCE— 

Where owner of estate stands by and permits improvements, 40-41, 
Vigilantibus non dormienttbus cequitas subvenit, 41. 

Of cestui que trust in breach of trust, 191. 

Of defrauded person in fraud, S 7 ^'S 73 » 

‘‘ACTU-tVL ACTOR,” 428. 

$ 

ACTUAL FRAUD. — See Fraud in Equity. 

ACTUAL NOTICE.— See Notice. 

ADEMPTION OF LEGACY. — See Legacies ; Satisfaction. 
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ADEQUACY. — See Inadequaot. 

ADEQUATE SETTLEMENT. — See Equity to a Settlement. 

ADJUSTBIBNT OF ACCOUNTS.— See Capital and Income. 

ADMINISTRATION OF ASSETS.— See Assets. 

ADMINISTRATION ACTION— 

Effect of decree in, 293. 

Injunction in, effect of, 293. 

Receiver in, effect of, 293 
Originating summons for, effect of, 293. 

Decree in, not now a matter of right, 293. 

Transfer of, to Bankruptcy Division, 311-312. 

Decree in, form of, 312-313. 

In case of married woman's creditors, 437. 

ADMINISTRATOR— 

In general like executor. — See Executor. 

Not included in word “executor” in statutes, 115-116. 

ADMISSION— 

Of debt, 298-299. 

ADOPTION OF DEBT, 300, 321. 

ADVANCEMENT— 

Presumption of, as against resulting trust, 131-135. 

In favour of the following i>crsonB : — 

(x.) Legitimate child, 132. 

(2.) Illegitimate child, 132. 

(3.) Persons treated as children, 132. 

(4.) Wife, being lawfully wedded, 132. 

Not in favour of the following persons, — 

(1.) Kept mistress, 133. 

(2.) Deceased wife's sister unlawfully wedded, 133. 

(3.) Children of female purchaser, 133. 

Presumption of, rebuttable by parol evidence, 133-134. 

(1.) Contemporaneous acts and declarations, 133. 

(2.) Subsequent acts and deolaratious, 134. — See Implied 
AND Resulting Trusts. 

(3.) Other special circumstances, 135. 

(4.) All the circumstances of each case to be considered, 132. 
When and when not a satisfaction of legacy, 284-285. — See Satis- 
PACTION. 

ADVOWSON- 

In mortgage, rights of mortgagor and of mortgagee, 371. 
ADULTERY. — See Equity to a Settlement ; Married Women. 
AFTER-PURCHASED LANDS, 248. 

AGENT— 

Notice to, effect of, on principal, 38. 

Cannot purchase estate of the principal, nor derive benefit from the 
estate of, 164-165. 

Good faith and full disclosure necessary between principid and, 569. 
CanxM^t make seoret profit out of his agency, 569. 
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AGENT — {conHnued), 

Misrepresentation by, 609, 647. 

Contracts by, for sale of land of principal, 659. 

Cannot have interpleader against principal, 715. — See Pkincipal. 

AGBEEMENT— 

In favour of volunteer, not enforceable, 65-66. 

To give a mortgage, must be in writing, 398. 

Unless deposit of deeds actually made, 396-398. 

Executed distinguished from executoryy 396. 

Separate estate may arise by, 424. 

As to taking lump sum for costs, past and future, 566. 

As to not bidding at auctions, 575-576. 

For reference, enforcement of, 597, 678. 

Part-i>erformance of, what is, and effect of, 641-644, 

AGRICULTURAL LEASE— 

AVhen lands in mortgage, 362, 370. 

ALIENATION. — See Equity to a Settlement; Separate F^tati. 

ALIENS— 

May bo trustees, 154. 


ALIMONY— 

Is not assignable, loi. 

Is not capable of valuation in bankruptcy, 100. 

ALLOWANCE.— See Maintenance op Infant ; Infants ; Lunatics. 
ALLOWANCES— 

For payments by co-owner, where same necessary and permanently 
beneficial, 148-149. 

See also Mortgage ; Trustees, Ac. 

ALTERNATIVES— 

Distinguisbed from penalties, 4x5-416. 


AMBIGUITY— 

In contract, effect of, 651-652. — See Absensus ad Ii)I*m. 

AMELIORATIVE WASTE, 687.— See Waste. 

ANCESTRAL MORTGAGE— 

Fund primarily liable for payment of, 320. 

Effect of adoption of, by successor, 321. 

ANCIENT LIGHTS, 689. 

ANCILLARY ADMINISTRATIONS. -See Proof of Debts. 
ANNUAL RESTS— 

When and when not made against mortgagee, 368-369.-860 
Mortgage. 

ANNUITANTS— • 

When they should still join in purchase-deed, 1 15. 

ANSWER— 

Subpoena to appear and, lo-ii. 
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ANTE-NUPTIAL AGREEMENT— 

Muit be in writing, 83-84. 

The writing may be lupplied afterwards, 84. 

Post-nuptial settlement in pursuance of, 84. 

See Marriage Consideration ; Rectification op Contracts ; 
Settlements. 

ANTICIPATION, RESTRAINT ON.— See Separate Estate. 
APPLICATION OF PURCHASE-MONEY.— See Purchase-Money. 
APPOINTEES.- See Election. 

APPOINTMENT.— See Powers ; Fraud in Equity ; Election. 

APPOINTMENT FUNDS— 

Under general power, equitable assets, 295. 

Order in wbioli. liable for payment of debts. 329. 

In the case of married women having power of appointment, 437-438. 
Differences between, and separate property of married women, 437-438. 

. APPORTIONMENT, 207. — See Capital and Income. 

APPRENTICESHIP PREMIUM— 

Loss of, relieved, 519. 

APPROPRIATION. — See Equitable Assignment. 

APPROPRIATION OF PAYMENTS— 

What it is, 622. 

Debtor has first right to appropriate payment to which debt he 
chooses at time of payment, 623. 

If debtor omit, creditor may make appropriation, 623. 

But not to an illegal debt, 623. 

Nor if payment is by way of instalment on debts generally, 623-624. 
Creditor may appropriate to a debt barred by statute, 624. 

But this will not revive a debt already barred, 624. 

General payment by debtor takes a debt not already barred out of 
the statute, but does not revive one barred, 624. 

If neither make appropriation, the law makes, 624. 

Running accounts in partnerships, 624-625. 

The rule in Clayton ' 8 Case, 625-626. 

Account Is not to be taken backwards, and balance struck at head 
instead of foot, 625. 

The rule in Clayton ' 8 Ccue, when inapxdicable, and as between whom, 
626-627. 

APPROPRIATION OF SECURITIES— 

What it is, 627. 

Its effect as between the parties between whom it is made, 627-628. 
Its effect, in case of a double bankruptcy, 628. 

Rule In JSx parte VTartny, 628. 

Its effect, in case of a single bankruptcy, 628-629. 

Its effect, when neither party is bankrupt, 629. 

Is not a presumption of law, but a fact to be proved, 629. 

ARBtXRATOR— 

Agreement to refer to, when enforced, 597-598, 677-678. 

In case of Building Societies, when not enforc^, under Building 
Booieties Act (1884), 678. 

Discovery in aid of reference to, yax. 
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AB.KEAKS OF INCOME. — See Equitt to a Settlsmekt. 

ARREABB OF INTEREST. --See Moktoaoe. 

ARREARS OF LEGACY. — See Legacies. 

ARREARS OF. PIN-MONEY.— See Pin-Monet. 

ARREARS OF RENT— 

Ranked as specialty debts, 291. 

Landlord not a secured creditor as regards, 305. 

ARREARS OF SEPARATE ESTATE.— See Separate Estate. 

ARREST— 

On writ ne exeat regno^ 737. 

Under Absconding Debtors* Act (1870), 738. 

Under Bankruptcy Act (1883), 738-739. 

Under Debtors* Act (1869), 739. 

Under Judicature Acts (1873-1875), 739. 

ARTICLES. — See Marriage Articles. 

ASSENSUS AD IDEIkl— 

Effect of want of, on contract, 651-652. — See Ambiguity ; Specific 
Performance. 

ASSETS— 

Duty of executor to get in, liability of executor for wilful default, 
170-171. 

Distinction between legal and equitaVde, 288-299. 

Refers to remedy of the creditor, 289. 

Importance of distinction between legal and equitable, formerly and 
at present, 289-290. 

The order of priority in payment of debts out of l^al assets, as 
regards death before 32 & 33 Viet. c. 46, 291-292. 

Q'he order of priority in payments of debts out of equitable assets, and 
also (under 32 & 33 Viot. c. 46) out of legal assets, 292. 

Executor may prefer one creditor, unless decree, injunction, or 
receiver, 292-293. 

Or unless an originating summons issued, 293. 

Enumeration of legal, 293-294. 

Varieties of equitable, 294-297. 

(i.) By their own nature, enumeration of, 29s- 

(a.) Property actually appointed in exercise of general 
power, 295. 

Effect where married woman is the appointor, 295. 

(&.) Separate estate of married women, 295-296. 

Judgment against, even at law, 296, 437-438. 

(2.) By act of testator, enumeration of, 296-297. 

Charge of debts distinguished from a trust, 296-297. 

In a trust for payment of debts, rents to be accumulated, 296. 
Lapse of time no bar, 297. 

Except as to personal estate, 297. 

In a charge rents not to be accumulated, and creditors may be 
barred by lapse of time, 296-297. f 

Payment by executor of statute-barred debts, 297-299. 

Not if charged on land, 297-299. 

Nor if after decree or judgment, 298. 

Nor if estate is insolTent, 299. 
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Joint liability of heir and devisee, 099-300. 

Effect of alienation of real assets, 300. 

General direction by testator for payment of his debts amounts to a 
chari^e of debts, 300-301. 

Except where testator has specified a particular fund, 301. 

Or where executors, not also devisees, are directed to pay the 
debts, 301. 

Effect of a direction to pay debts out of rents and profits, 301. 

Lien on land not affected by a charge of debts, 301-302. 

Neither specialty nor simple contract debts are a lien on the lands, 302. 
Effect of decree for administration, or of action registered as Its 
pendens, 302. 

Judgment debts, how made a lien, 302-303. 

Administration under Judicature Act (1875), 303-309. 

(1.) Rights of secured creditors assimilated to those in bankruptcy, 
304-306. 

Who is and who is not a secured creditor, 305-31 1. 

(2.) What debts and liabilities provable, 306-307. 

Preferential debts, 307. 

Apprenticeship premiums, 307. 

Proof by Crown, 308. 

Local rates, 309-310 
Interest, 310. 

Creditors coming in subsequently, 310. 

(3.) As to valuation of annuities and of contingent and future lia- 
bilities, 310-31 1. 

Rules of proof in bankruptcy that are inapplicable in Chancery, 
308-309. 

Rules of proof in bankruptcy that are applicable in Chancery, 309-310. 
Administration in Bankruptcy Division of insolvent estates, 311-312. 

Transfer of, into County Court, 312. 

Judgment or decree for administration of assets in creditors' action, 

(a.) Personal estate only, 312. 

When deceased wivs a partner, 313, 

(A.) Real estate and personal estate, 314. 

Administration of assets subsequently accruing, 314. 

Assets appr<»priated to proving creditors, 314-315. 

Effect, where some neglect to apply for payment, 315. 
Refunding of assets, creditor’s remedy for, and its limits, 315-316. 
Legatees postponed to creditors, 316. 

Order of liability of different properties of testator, 316-317. 

(i. ) The general personal estate, primary liability of, 317. 

What exonerates the personalty, 317-318. 

Not a general charge or express trust of realty, 318. 

Not even if funeral and testamentary expenses are charged on 
realty, 318. 

Unless personalty be given at same time as a specific legacy, 
318. 

« Case of mortage-debts. — See Exoksbation ; Locks King’s 
Act; Mortgages. 

(a. ) Lands expressly devised for payment of debts, equitable, 326. 
(3. ) Realty descended, legal, 336. 

I>evi8e to heir makes him a purchaser, 327. 
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ASSETS— {continntd), 

(4,) Realty devised charged with debti, equitable assets, 326-327, 
Though heir take through lapse of devise, 326. 

Land comprised iu a residuary devise now applicable pari 
pa%tu with specific devise, 327, 

(S-) General pecuniary legacies, 327. 

(6.) Specific legacies and devises jaro ratd^ 327-328, 

Doctrine in Hemman v. Fryer explained in Lanc<ifidd v, 
Jggulden^ 328-329. 

Legacies or portions charged on specific devises do not con- 
tribute, 328, 343. 

( 7 -) Property over which testator has exercised a general power of 
appointment, 329. 

Pi'operty which only becomes assets, if the testator purposes 
to dispose of it, 329. 

(8.) Paraphernalia, 329. 

The testator’s intention is the guide in the administration of, 329-330, 
Executor's retainer, out of, when and when not it exists, 329-331, 
Heir has no retainer, 331. 

Executor’s liability for wilful default, 170-171, 332. 

Executor’s liability after partial distribution of estate, 332-333. 
Executor, protection of, by statutes of limitation, 333. 
Administration of separate estate of married woman, 437. 
Administration of imrtnership assets. — See Partnership. 

See Marshalling of Assets ; Mortgages ; Locke King’s Act, Ac, 
ASSIGNEE— 

Of chose in action, notice by, 96, 

Tantamount to possession, 96. 

Gives right m rcm, 96. 

Takes chose in action subject to equities, 98. 

Exception as to negotiable instruments, and as to debentures payable 
to bearer, 99-100. 

AAsignments contrary to public policy, 100- loi. 

Partaking of nature of champerty and maintenance, loo. 
Distinction between particular and general assignee, 467. 

ASSIGNMENT. — See Chose in Action ; Transfer. 

ASSIGNMENT, EQUITABLE. — See Equitable Assignment. 

ASSIGNMENT OF TRUSTS— 

Required to be in writing, 55. 

ASSIGNMENTS, VOID— 

(i.) Contrary to public i>olicy, loo-ioi. 

Pensions, salaries, Ac., xoo. 

Unless in cases of sinecures, xor. 

(2.) Affected with champerty, Ac., loi. 

(3.) Being of mere lis pendens, 101-102. 

Exceptions, 102. 

(4.) Being by incapacitated persona, Z02. 

JS.g., By bankrupt, 102, 

AT HOME, — See OoNVEBSiON ; Bk-contbbsion. 

ATTORNEY-GENERAL— * 

A party to civil information to stay public nuisance, 687, 

Hay or may not be a party, where private individual sustains special 
damage, 687. 
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ATTORNEY, POWER OP— 

Is not fin equitable assignment or appropriation, 95^96. 

Bee Equitable Assignment. 

ATTORNMENT CLAUSE— 

. In mortgage deed, effect of, 391. 

Must be registered as a bill of sale, 391. 

AUCTIONEER— 

Being mortgagee, entitled to charge commission, 356. 

Lien of, 408. 

Fiduciary position of, 569. 

When and when not he might have interpleader, 712-713. 

m 

AUCTIONS— 

Agreement not to bid at auctions, 575-576. 

Puffing at auction, when permitted, 575. 

AUXILIARY JURISDICTION — 

In aid of defects of common law system, now obsolete, xi, 14. 

Heads of, — 

(i.) Discovery, 718-721. 

(lot.) Perpetuating testimony, and De hene ease, 721-725. 

(2. ) Quia timet, and bills of peace, 725-727, 

(3.) Delivery up of documents, 727-732. 

(4.) Establishing wills, 736-737. 

(5.) Writ ne exeat regno, 737-738. 

BACK-RENTS— 

When a charge of lands with debts or legacies, 296. 

When a trust of lands for payment of debts, 297. 

Mortgagee’s accountability therefor to subsequent mortgagees, 
366-367. 

BANKERS AND BROKERS— 

Distinguished, 412. 

BANKER’S LIEN, 41a. 

BANKRUPT— 

Manned woman trader may now be made, 436. — See also Pabtneb- 
BHIP. 

BANKRUPTCY— 

Acts of, 88. 

Fraudulent conveyances, 87-88. 

BANKRUPTCY ACT (1883)— 

How far it affects settlements as fraudulent, 87. 

How far introduced into Ciiancery administration, 303-312.— See 
Assets ; Insolvent EsVates. 

Arrest under, 73 ®- 739 - 

BANKRUPTCY, ADMINISTRATION IN— 

Under Bankruptcy Act (1883), 311. 

BANKRUPTCY DIVISION— 

Foreclosure in, 387. — See Mobtgage. 

Mutual credit in, 618-620. — See Set-opf. 

BENE ESSE.— See Db Bbne Esse. 
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BENEFICIAL AND ONEROUS— 

Gifts which are, connection between, 240. 

BENEFICIARIES— 

Trustees cannot usually take as, 135. 

Devise with a charge, devisees take as, 136. 

Marshalling as between, 339-340. 

BEQUESTS UPON TRUST— 

Statute of Limitations runs in case of, 297. — See Limitations, 
Statute of. 

BILATERAL— 

When mistake must be, 532-534. 

BILL IN CHANCERY, 10- ii. 

BILL OF EXCHANGE— 

Acceptance of, in part payment of purchase-money, no wairer of lien, 
unless taken in suhatitution of lien, 143. 

When may be followed by cestui que trusty 189. 

Tlie subject of a donatio mortis causd, 200-201. 

Remedy in case of lost, 514. 

Remedy in case of destroyed, 515-516. 

BILL OF PEACE— 

How distinguished from bill quia timet, 726. 

Object of, 726. 

Cases for, 726. 

Instances of, 726-727. 

(i.) Right conclusively established, and afterwards threatened with 
fresh litigation, 726-727. 

(3.) Oppressive actions of ejectment, 727, 

Judicature Acts, effect of, 727. 

BILL QUIA TIMET— 

By surety to compel payment by princii^al debtor, 584. 

In order to prevent anticipated wrong, 725. 

As by appointing a receiver, or directing security to be given, 725. 
Jurisdiction to cancel and deliver up documents on principle %>f, 

725* 

BILL TO ESTABLISH WILL— 

Court of Probate had jurisdiction over wills of x^crsonalty, 732. 
Equity dealt with wills incidentally, 732-733. 

Devisee might come into equity to establish a will against heir-at- 
Ift^, 733. 

Even though heir-at-law had not brought ejectment, 733. 

Devisee might establish a will against ail setting up an adverse 
right, 733- 

Heir-at-law could come into equity only by consent, 734. 

Proof of will in Probate Division of High Court, mode and effect of,— 
(r.) When in solemn form, 734-735. 

(2.) When in common form, 734. 

Rc^nt decisions, effect of, 735-737. d 

Judicature Acts, effect of, 737. 

BILL TO PERPETUATE TESTIMONY.-^ See Tjwtimont, Bill to 
Pebpjctuate. 
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BILIi TO TAKE EVIDENCE DE BENE BSSE.—Sbe Tbstimont, 
Bill to Pe&pstuatk. 

BILLS OF SALE— 

Enquire registration, 404. 

Hequire re'-registration every five years, 404. 

Effect of non 'registration of, 404. 

Schedule to, when required, 404. 

Form of, prescribed by atatute, 404. 

Effect of non-compliance with form, 404. 

As regards covenant to pay, 405. 

As regards independent securities, 405. 

Mode prescribed for realisation of, 405. 

Whether possession also required to be taken before bankruptcy of 
grantor, 405. 

Whether holder of, a secured creditor, 305-306. 

Attornment clause in mortgage must be registered as a, 391. 
Documents which require no registration as, 405-406. 

Must be an assurance of some sort, 406. 

BILLS OF SALE ACTS (1878 and 1882) — 

Require registration of post-nujitial settlement, 406. 

See Fraudulent TRUSTa and Gifts. 

BONA VACANTIA— 

When Crown takes or not personalty as, 137, 

When executor takes, 137-138, 

BOND— 

Assigned by memorandum not under seal, when effective and when 
not, 71. 

Acceptance of, for purchase-money, not a waiver of lien on estate, 
143 - 

Unless taken in suhgtitution of lien, 143-144. 

The subject of a donatio mortis cauad, 200-201. 

Tacking of, 379*380. 

Remedy in case of lost, 511-512. 

Remedy in case of destroyed, 516, 

BONUS— 

When capital and when income, 206-207. 

BR 3 BACH OF TRUST— 

Creates in general a simple contract debt, 187, 

When it creates a specialty debt, 187. 

Right of following the trust estate, 185. 

When legal estate even is no protection, 186. 

When remedy is not barred by lapse of time, 187-188. 

Right of following the property into which the trust fund has been 
converted, 188. 

When the property may not be followed, 188. 

V^hmn money and notes may be followed, 189. 

Wlffen the beneficial interests may be impounded, 189-190. 

Now even in the case of married women restrained from 
anticipation, 192. 

Interest payable on, 190-191. 
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BKEAOH OF TRUST-~(con<t»wcti). 

Remedy for, may be lost by acquieaoence, 191. 

Except in oases of persona under disability, 191. 

Remedy for, may be given up by release, 193. 

Or by confirmation, 192. 

Separate estate of married woman liable for, 191, 438. 

Unless restrained from anticipation, 191, 428. 

And now to some extent notwithstanding such restraint, 193. 
When and when not bankruptcy of trustee is a discharge, 188. 

BROKERS AND BANKERS— 

Distinguished, 613. 

BUILDING CONTRACTS, 632. 

BUILDING LEASE— 

When land in mortgage, 362-363. 

BUILDING SOCIETY— 

Debts due from secretary of, 291. 

Nature of fines in, 365. 

Premiums regarded as principal money, 365. 

CAIRNS’S ACT— 

Provisions of, 701 -703, 

Repeal of, nominal only, 703*^ 

See Injunctions ; Specific Pebformance. 

CALENDARS, COYPRIGHT IN, 696. 

CALLS— 

Are specialty debts, 291. 

Not yet made, are not mortgageable, 348. 

Usually no set-off of debts against, 620. 

CANCELLING AND DELIVERY UP OF DOCUMENTS— 

When instrument ordered to be delivered up, 727-728. 

On i>rinciple quia timely 727. ^ . • o 

Granting such a decree, a matter not of right, hut of discretion, 

Voluntary deed or agreement not ordinarily relieved against, 
72 S. 

Relief granted on terms, 728. 

Relief where i>laintiff has good defence in equity, though not at law, 
728. 

Illustration of this, 728-729, 

(i.) Voidable instruments, — 

(a.) When cancelled, 729. 

Illustrations, 729.’. 

(&.) When not cancelled, 729 ' 730 * 

(2.) Void instruments, — 

Difficulty as to, 730, 

(a.) When delivered up, and grounds for delivery up, 73 «^ 73 ** 
(6.) When not delivered up, and grounds for non-delivery up, 

731 * ^ 

Judicature Acts, effect of, 731. 

Made under a mistake, document restored, 534 * 535 * 

Wlien perpetuation of testimony the proper remedy, 

3 ® 
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CAPITAL AND INCOME— 

Diitinguishing between, 181-182. 

As regards profits and losses of business, 185. 

When bonus is, 206-208. 

CARE AND DILIGENCE— 

Required of trustees and executors, amount of, 159-161. 

CASH UNDER CONTROL OF COURT— 

Investments for, 176, n. 

CAVEAT EMPTOR, 544, 548.-806 Fraud in Equity. 

CERTAINTIES, THE THREE.— See Trusts, Creation op. 

CESTUI QUE TRUST— 

Constitution of, 66. 

Who is, in case of trust-deed for creditors, 89-91. 

Death of, intestate and without representatives, effect of, 136. 

There used to be no escheat if trustee or mortgagee seised in fee, 

136-^37- 

Sccus, now, 137. 

The Crown takes personalty as hona vacantia^ 138. 

But executor may in some cases take, 138. 

Upon failure of trust, may recover back the trust money, 155. 
In^what sense, controlling or controlled by the trustee, 155-156. 
Assignment of trust estate by, 156. 
hlay have injunction against trustee, 154. 

Trustee cannot in general purchase estate from, 163, 567. 

Remedies of, in event of a breach of trust, 188, 192. 

May follow the property, i88. 

Right of, to follow trust fund where wrongfully converted, 190, 
When notes, money, may be followed, 189, 

Acquiescence by, 191. 

Release or confirmation by, 192. 

Disabilities of, 191-192. 

See also Breach op Trust ; Trust; Trustees. 

CESTUI QUE USE.— See Cestui Que Trust ; Uses. 

CHAMPERTY AND MAINTENANCE— 

Assignments affected by, 101. 

Purchase pencZcnfc litc, when permitted and when not, 101-102. 
Charity is a good defence, 102. 

Avoids contracts generally, 561, 563. 

CHANCELLOR— 

Early functions of, 3, 4. 

Matters of “ grace” assigned to. 10. And see'lN pants ; Lunatics. 

CHANCERY— 

Clerks of, isssued writs, 9. 

CHANCERY DIVISION— 

Matters exclusively assigned to, 10-12. 

OriginaUy exclusive jurisdiction of, 13. 

Originally concurrent jurisdiction of, 13, 508- 509, 

Originally auxiliary (and now obsolete) jurisdicrion of, 14, 718, 

CHARGE OF DEBTS— 

Purchaser of personalty, exonerated, though a, 112. 

Purchaser of realty, exonerated, where charge general, 113, 
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OSAJROC OI* 1^£3'PS — ^cotttinvLcd^^ 

Purchaser of realty, exonerated, under statute, oven where debts 
specified, 113-114. 

Gives devisees in fee upon trust implied power to sell or mortgage, 115. 
Gives executors the like power, failing devisees, 115. 

Distinction between trust and charge, — us to when time is a bar or 
not, 296-297. 

And as to back>reuts, 298-299. 

What amounts to a, 300. 

On rents and profits, effect of, 301. 

Does not affect lien on land, 301-302. 

CHARGE OF LEGACIES— 

What amounts to a, 344. 

CHARGES— 

liaising of, generally, 10, 13, 

Raising of, in case of solicitor's lien, 410-41 1. 

After further consideration, 411. 

CHARITIES— 

What are and what are not, 118-120. 

Scheme for, when and when not directed, 120. 

I. Charities are favoured by law in respects following : — 

(i.) A testator’s general charitable intention will be carried into 
effect by the court, 120. 

Provided object be, in fact, charitable, 121. 

(la.) Doctrine of cy-prcs ax>plied, — 

Where a general charitable intention, 122. 

Not where there is a specific object, 122-123. 

(2.) Defects in conveyance to, supplied, 123. 

(3.) No resulting trust of surplus to rei>rcsentatives of donor, 
where a general charitable intention, 123-124. 

Even where excess of income subsequently arises, 123- 124. 
Rut a resulting trust where original income not all given, 
124. 

(4.) Rule of Perpetuities not applicable to charities, 124. 

(5.) 27 Eliz. c. 4, not applicable to charities, 124. 

II. Charities are treated on a level wiili individuals in res|>ects 
following : — 

(1.) Want of executor or trustee supplied, 125, 

(2.) Lapse of time a bar, 125. 

(3.) Legal separated (where severable) from illegal trusts, 126. 

III. Charities less favoured than individuals in respects following : — 
(1.) Assets not marshalled in favour of charities, 126. 

Unless by express direction of testator, 127. 

Or unless under discretionary gifts to executors. 127. 

(2.) Obnoxious charities deprived of benefit, 127-128, 

Examples of, 127-128. 

CHATTELS PERSONAL— 

Statute of Uses not applicable to, 54. 

Trusts of, not within the Statute of Frauds, 55. 

Not within 27 Eliz. c. 4, 81. ^ 

Donatio mortU causd of, wdiat constitutes, 196-197. 

Husband’s right in wife’s, 422-424. 

Sale of, rule of caveat emptor, 544, 548. 

Sale of, when of peculiar value, sjiecific performance of, 636-637. 
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CHATTELS REAL— 

Within 27 Eliz. c. 4, 81. 

Within Statute of Frauds, S4-55. 

Not within Statute of Uses, 54. 

Husband's right in wife’s, 422-423. 

CHEQUES— 

ITie subject of a donatio mortis causd, when and when not, 2CX5-20i. 
CHILD— 

Presumption of advancement to. — See Advancement. 

Presumption of satisfaction in case of legacy to. — See Satisfaction. 
Father is bound to maintain. — See Infants. 

Fraudulent appointment by father to. — See Fraud in Equity. 
Settlements upon wife and. — Sec Equity to a Settlement. 

CHOSE IN ACTION— 

Not generally assignable at law, 92. 

When assignable in equity, 92-93. 

.^t law also now, 93. 

Assignee of, takes subject to equities, 98-99. 

Being equities affecting the subject-matter, 98. 

With certain exceptions, 99-100. 

Must bo reduced into possession by trustee without delay, 175-176. 
Whether subject of donatio mortis catesd, 200-201. 

Husband's rights in and over wife’s, 422-423. 

CLAIMANTS. — See Interpleader. 

CLAIM OF RIGHT— 

Is ground for injunction, ■adthout proof of damage, 690. 

CLIENT. — See Solicitors ; Solicitor’s Lien ; Trustees. 

CO-EXECUTORS, — See Executors. 

COMMERCIAL PURCHASES — 

No survivorship in, 141. 

But land devised in joint-tenancy, and not used for partnership pur- 
poses, still remains joint, 141. 

COMMISSION— 

Allowed to trustees, when, 163. 

COMMITTAL FOR DEBT— 

None of married woman, 436. 

COMMON LAW— 

Distinguished from equity, 2, 3. 

Severance of, from equity, 6, 9. 

Rights of husband under, in wife’s property, 422-423. 

COMMON SAILORS— 

Frauds upon, 570-57 r. 

COMMON SOURCE.— See Interpleader. 

COMPENSATION— 

Piinoiple of, in cases of election, 239-240. 

Moneys, where land taken in mortgage, belong to mortgagee, 391. 
Recovery of, tot mistake, even after completion of purchase. 655. 
Unless expressly excluded by condition, 655. 
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COMPENSATION— (conemued). 

Conditions excluding, how dealt with, 66i-66a, 

For misdescription of property, when not substantial, 653. 

For obstruction of ancient lights, 689, 

For injuries done by Local Boards, 691. 

COMPOSITION DEEDS— 

Frauds in connection with, 570. — See Fraud in Equity, 

COMPKOMISE— 

In action, may defeat solicitor's lien, 411-412. 

Provided it have not that object, 412, n. 

Requisites to validity of. Sec Mistake ; Fraud in Equity. 

COMPULSORY PURCHASE— 

Of land in mortgage, compensation goes to mortgagee, 391. 

CONCEALMENT. — See Fraud in Equity; Mistake. ' 

CONCURRENT JURISDICTION— 

Where equity has, with common law, 11, 13. 

Rule as to validity of defence of purchase for value without notice, 
being good, does not apply to, 28-29. 

Origin of, 508. 

Extends to cases where there is not a i>lain, adequate, and complete 
remedy at law, 508. 

Division of the subject, 509. 

CONDITION.— See Mortgage. 

CONDITIONS OF SALE— 

When misleading, 658, 

When depreciatory, 658. 

Excluding compensation for deficiency of acreage, 661-662. 
CONDUCT— 

Giving rise to equities, 40-41, 574 - 575 - 
Re-conversion by, 233. 

Election by, 257. 

CONFIRMATION. — See Acquiescence ; Breach of Trust. 
CONNIVANCE.— See Infants. 

CONSENT— 

Required in contracts, 553. 

Effect of want of full and free, 553. 

CONSENT OF TRUSTEES— 

Not material in questions of performance, 261. 

CONSIDERATION— 

Trust may arise without, 66, — See Voluntary Trusts. 

Classification of considerations, 83. 

Marriage a valuable, under 27 Elia. c. 4, if hondfide^ 83-84. 

Secu 9 f if maid fide, 84. d 

Who within scope of marriage consideration, 88-89. 

Inadequacy of, effect of, 549 - 55 *- 

CONSIMIU CASU.— See Writs. 



758 


INDEX. 


CfONSOLIDATION OF MORTGAGES—’ 

DifttinguiBhed from tacking, 383-384. 

Distinguished from one mortgage of distinct properties, 385-386^ 
Requisites to, and operation of, 383. 

None, where no default, 383. 

Necessary limit to, 384. 

Abolition of, 384-385. 

See Tackinq ; Mortoaoe. 

CONSTRUCTIVE FRAUD.— See Fraud in Equity. 
CONSTRUCTIVE NOTICE.— See Notice. 

CONSTRUCTIVE TRUSTEE— 

Is protected by statutes of limitations, 165-166. 

May have remuneration, 166-167. — See Trustees. 

CONSTRUCTIVE TRUSTS— 

Definition of, and distinction from express and implied trusts, 142^ 
Varieties of : — 

(1.) Vendor’s lien for unpaid purchase-money, 142-146. 

Lien not lost by taking a collateral security pei* sc, 143. 

As a bond, bill, or promissory -note, 143. 

Unless bond, &o., substitutive of the lien, 143-144. 
Against whom lien may bo enforced, 144-145. 

Against whom lien may not be enforced, 145. 

Vendor may lose his lien by negligence, 145-146. 
Registration of lien, none in Middlesex, 147. 

Registration of lien, in Yorkshire, 147. 

(la.) Vendee’s lien for prematurely paid i>urchase-money, 146.— 
See Lien. 

(2.) Renewal of lease by trustee in his own name, 147-148. 

(3. ) What improvements on land of another allowed for, 148-150. 
He who seeks equity must do equity, 149. 

Improvements by tenant for life, when allowed for, 149-150, 
Occasion for Improvement of Land Act (1864), and Settled 
Land Act (1882), 150. 

Lien of trustees for improvements, &c., 150. 

Realisation of, 151. 

(4. ) Heir of mortgagee used to be trustee for personal representa- 
tives, 152-153* 

And is still so as to copyholds, 152-153. 

Mode of constructing trusts explained and illustrated, 153. 

See Partnership. 

CONTEMPT OF COURT— 

Marrying ward without sanction of court, 494. 

Conniving at such a marriage, 494. 

Proceedings in Chancery when a contempt of Lunacy Court, 503. 

CONTINGENT INTERESTS AND POSSIBILITIES— 

Assignable in equity, 92-93* 

Assignable now at law also, 93. 

See Squitabub Assignments. 

CONTINGENT LEGACY.— See Satisfaction. 

CONTRACT. -T- See Specific Performance; Injunction; Married 
Woken ; Equity to a Settuehent ; Separate Estate. 
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CONTRARY INTENTION— 

Withiu Iiooke King^a Acta, 323-324. 

CONTRIBUTION. — See Assets ; Lien ; RECourMENT ; Surety. 

CONTRIBUTORY MORTGAGE— 

A breach of trust, unleaa authorised, 16 t. 

CONVERSION— 

Of terminable and reversionary property comprised in residuary 
bequests. — See Trustees ; Executor. 

Equitable, principles of, 209. 

Of money into land or land into money, 209. 

Under will or settlement, 209. 

(i.) What words are necessary, 210. 

Must be imperative, either (a.) express, or (&. ) implied, as 
where limitations are adapted only to land, 210. 

(2.) Time from which conversion takes place, 21 1. 

In wills, from testator's death, 21 1. 

In deeds, from execution and delivery, 21 1. 

Rule as to deeds inapplicable when conversion not the 
object, 211-212. 

As in mortgages, 212. 

On sales under Lands Clauses Act, 212-21 3. 

Conversion depending on future option to purchase. — 8eo 
Option to Purchase. 

(3,) Effects of, generally, 216. 

As to probate duty, 216. 

As to legacy duty, 216. 

As Regards escheat, 217. 

As regards curtesy and dower, 217. 

As regards alienability, 217, 218. 

(4.) Results of total or partLal failure of the objects 

(a.) Total failure iu deeds and wills alike, property results 
unconverted, 218. 

(6. ) Partial failure : — 

(oa.) Under wills, — 

Undisposed of proceeds of land directed to be turned 
into money result to the heir, 219. 

Unless there is a gift over excluding him, 219. 
Doctrine does not apply to sale by the court, 220. 
Exceptional cases in' which the doctrine does apply, 
* 220221. 

Even where such sale is by order of court not yet 
carried out, 220. 

The land to be sold results as to the surplus to the 
heir as x>ersonal estate, 221-222. 

At least if that is its actual condition, 222. 

Where money directed to be laid out in land, un- 
disposed of money results to personal represen- 
tatives, 223. 0 

But it results to the personal representatives as 
personalty, 223. 

Blending of real and personal estate, the general 
principle not thereby excluded, 224-225. 
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OONVEBSION— (confmMcrf). 

Heir-at’law not excluded except by a devise over, 225 
Declaration without devise insufficient, 225. 

May be only for purposes of will, or out and out, 
225-226. 

{hh . ) Under settlements, — 

Property results to settlor in converted form, 226. 
Distinction between partial failure under a will and 
under a settlement, 226-227. 

Ill case of sale with right of repurchase, 350. 

See also Keconversion ; Infants ; Lunatics. 

CONVEYANCE— 

Settlement of, in chambers, 662. 

CONVEYANCE UPON TRUST— 

When perfect, binding though voluntary, 66. 

When imperfect, not binding if voluntary, 66. 

When imperfect, binding if for value, 66. 

When imperfect, binding if for charit5% 124. 

CONVEYANCING ACT (1881)— 

Regarding unpaid vendors, 22, 146. 

Regarding descent of estate of mortgagee, » 52 *i 53 * 

Regarding retirement of trustees, 194. 

Regarding sale in foreclosure action, 389. 

Regarding sale without action, 390-391. 

liegarding relief against lessee’s breaches of covenant, 419-420. 
Regarding maintenance of infants, 497 , r\. 

CONVEYANCING ACT (1882)— 

Regarding constructive notice, 39. 

COPYHOLDS— 

Trusts of, within Statute of Frauds, 55. 

Not within Statute of Uses, 54. 

Within Locke King’s Act, 322-323, 

Within 3 & 4 Will. IV. c. 106, 334. 

Escheat of, to lord or to Crown, 137-138. 

Descent of mortgagee’s estate in, 152 - 153 - 

COPYRIGHT— 

Requisites to title to, 695. 

None in irreligious or immoral publication, 695. 

What is an infdngement of, 695. 

What is not an infringement of, 695-696. 

Copyright in maps, calendars, &c., 696. 

In lectures, 696-697. 

In title of book, 697. 

Publication of letters, when restrained, 697-69S. 

Growing piracy of, action for, 698. 

See Injunction. 

CORPORATION— 

ACa trustee, 154. 

CO-TENANTS.— See Joint-Tenancies ; Undivided Share 
CO-TKUSTEES. —See Trustees, 
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COUNSEL— 

In fiduciary relation towards client, 569. 

COUNTER-SECURITY— 

When given to suret3'. — See Surety. 

COVENANT— 

To settle. — See Performance. 

To pay rent. — See Accident ; Forfeitures ; Penalties. 

To repair. — See Forfeitures. 

To insure. — See Forfeitures. 

To build or repair. — See Specific Perfor:\iance. 

To use land in a specified way. — See Injunction. 

Effect of notice of. — See Notice ; Restrictive Covenants. 

Not to sue. — See Relelvsk ; Surety. 

CREDITORS— 

Trust in favour of, revocable, as a general rule, 89. 

Amounts to mere direction to trustees ns to mode of tlisposition, 
90. 

And is an arrangement for debtor’s own benefit and convenience. 
90. 

Irrevocable after communication to, — 

(i.) Where creditor’s i^osition altered thereby, 91-92. 

(2.) Where creditor a party to deed, 92. 

Who not entitled to benefit of trust, 92. 

Their rights, when executors carry on testator's business, 183-181;. 
Interest on legacies to, from what time payable, 206. 

Satisfaction, doctrine of, as applicable to, 267-271. 

Remedies of, against married woman, 436-438. 

Remedies of, in case of partnership debts, 605-606. — See PARTNER.SBIF. 
Priorities among, 291-292, 311-312. 

Preference of, by executor, 292-293. 

Marshalling as between, 336-337. 

See Assets ; Exoneilvtion ; Surety. 

CREDITORS, FRAUD UPON— 

Under 13 Eliz. c. 5, 76-80, 482, 483. 

Under Bills of Sale Acts (1878 and 1882), 85-86. 

Under Bankruptcy Act (1883"), 86-88. — See F'raudulent Trusts 
AND Gifts ; Fraudulent PRErERF.NCE. 

At common law. — See Fraud ; Fraud in Equity. 

RIMINAL PROCEEDINGS- 

No injunction against, in general, 675. 

Injunction against, in exceptional cases, 675. 

CROSS DEMANDS.— See Set-off. 

CROWN— 

Title of, to hona vacantia, 138. 

Escheat to, although a trustee, 137. 

Entitled to redeem mortgage, 355. 

CROWN DEBTS— # 

Priority of, in administration of assets, 291-292. 

Not affected by Bankruptcy Act (1883), 308. 

CUM ONERE. — See Primabt LiABiLrET ; Locke King’s Act, 



762 


INDEX. 


CUMULATIVE LEGACIES.— See Satisfactiok. 

CURRENT ACCOUNT, 624-625. — See Appropriation op Payments. 

CURTESY OF HUSBAND— 

Out of money converted into land, 217. — See CONVERSION. 

Entitles husband to redeem mortgages, 354-355. — See Equity OP 
Redemption; Mortgage. 

In the case of separate estate of wife, 427-428. 

CY-PRES— 

Doctrine of, applied where a general charitable intention, 122. 

But not where a specific object, 123. 

See Charities. 

DAMAGES. — See Injunction; Account; Penal Sum; Specific 
Performance. 

DAMAGES OR ACCOUNT— 

Distinction between, 61 1. 

DAY TO SHOW CAUSE— 

When and when not given to infant, against foreclosure, 387. 

DEATH-BED GIFTS. — See Donatio Mortis CausJv. 

DE BENE ESSE— 

Evidence taken, 724. 

Requisites to taking, 724. 

Manner of taking, formerly and at present, 724-725. 

See Testimony, Bill to Perpetuate. 

DEBENTURES— 

As investments for trust funds. — See Investments. 

Do not require registration as bills of sale, 404. 

DEBITOR NON PRESUMITUR DON ARE.- See Satisfaction. 

DEBTS— 

Assignment of.— See Equitable Assignment ; Specific Perform- 
ance. 

Purchaser when bound to see to payment of. — See Charge of Debts. 
Priorities among. — See Assets ; Marshalling of Assets ; Partner- 
ship. 

Trustee or surety buying up for himself.— See Trustees ; Surety. 
Satisfaction of, by legacies. — See Satisfaction. 

Liability of lands to payment of. — See Assets. 

Liability of separate estate of married women for. — See Separate 
Estate. 

Might defeat wife’s equity to a settlement, 479. 

Statute-barred, when not charged on land, 297-299. 

Statute-barred, when charged on land, 297-299. 

DECLARATION OF DISCHARGE.— See Surety. 

DECLARATION OF TRUST— 

Of lands, must bo in writing, 54-55. ** 

Of goods, may be by parol, 55. 

May be without deed, 56, 

When imperfect eloncUto, not supported as, 68-69. 
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DECREE— 

In administration action, effect of, 293. . 

Form of, 312-314 

In administration action not now of right, 293. 

In foreclosure action. — See Foreclosure ; Mortcaor. 

DEEDS— 

Being mortgage deeds, effect of delivery of, 200, — See Donatio 
Mortis CausA. 

Being title-deeds, effect of delivery of, 201. 

Being title-deeds, effect of deposit of, 395-396, — See Equitable 
AIortgage. 

DEFAULT. — See Consolid.ation ; Wilful Default. 

DELAY. — See Acquiescence ; Laches. 

DELAY DEFEATS EQUITY.— See Vigilantibus, &c. 

DELEGATION— 

By trustee of his office, 157. 

Where there is a moral necessity, 157. 

Lawful, subject to what restrictions, 158. 

Under Trustee Act, 1888, 157. 

DELIVERY— 

Essential to donatio mortis causd^ 196-197, 

What is a complete, 198. 

What is not a complete, 199. 

DELIVERY UP OF DOCUMENTS.- See Cancelling and Delivert 
UP OF Documents. 

DELIVERY UP OF SPECIFIC CHATTELS— 

Contracts as to rare and beautiful articles of vertu^ 636, 

Of picture to artist who had painted it, no price having been named, 
636-637. 

Heirlooms and chattels of i>eculiar value, 637. 

Damages, no compensation in such a case, 637. 

Statutory powers as to, 637-638. 

DEMAND— 

Of repayment before sale of pledge, 401-402, — See Pledge ; Sub* 
Pledge. 

DEMONSTRATIVE LEGACY.— See Legacies. 

DEPOSIT— 

Forfeiture of, on repudiation of contract, 663-664. 

DEPOSIT, MORTGAGES BY.— See Mortgage, Equitable, 
DEPRECIATORY CONDITIONS, 647, 658. 

DESERTION— 

Now entitles wife to an allowance, 444-445. 

May render wife’s property her separate estate, 424. 

Is a ground usually of giving wife an equity to a settlement, 46^ 
48X-482. i 

DEVASTAVIT— 

Executor’s, remedy for, barred by six years, 297, 3 * 5 * 3 *^* 333 « 

By married woman being executeix, 45 i' 453 » 



764 


DEVISAVIT VEL NON.— See Pboof of Wilts. 

DEVISE— 

On trust, devisee a trustee, 136. 

With a charge, devisee takes beneficially, 136, 

To heir, makes him a purchaser, 327. 

Liability of, in administration of assets, 299-300. 

Of land subject to contract or option of purchase. — See Option to 
PUBCHASE. 

DEVISEE. — See Assetb ; Devise ; Heir ; Legacies ; Mortgage ; 
Proof of Wills. 

DILAPIDATIONS— 

Payment of, in administration, 292. 

DILIGENCE— 

Of trustee, as regards duties, 159-161. 

Of trustee, as regards discretions, 160-161. — See Trust Funds 
DIRECTORS— 

Cannot derive personal benefit in their character as such, 164. 
Remedy against, for breach of trust, 164. 

Remedy against, for fraud, 551-553. 

Contribution as between, 587. 

Have no set-off of debts against calls, 620. 

DISA 15 ILITIES— 

Of cestuis que truatent, when breach of trust, 1 91 -192. 

Of infants, &c,, in cases of re-conversion, 231. 

Of infants, &c,, in cases of election, 255-256. 

Of infants, Ac., under the Statutes of Limitation, formerly and now, 
359 - 

DISCOVERY— 

Every bill of, strictly so called, was for discovery in aid of proceed- 
ings in another court, 718. 

Generally an action must have been already commenced, 718. 

Origin of equitable jurisdiction, 719. 

Defences to bill of, enumeration of, 719-720, 

Defences to bill of, illustration of, 720. 

(i.) Heir-at-law during ancestor’s life could not have, 720. 

But heir-in-tail could have, 720. 

' (2,) Plaintiff seeking, must state a primd facie case showing good 

ground of action or defence, 720. 

(3.) None in aid of matters not purely civil, 720, 

(3a,) Nor where it would involve a forfeiture, 720, 

(4.) Married woman not compelled to disclose facts which might 
charge her husband, 720. 

(40.) None in breach of professional confidence, 720. 

Arbitrators not compellable to state grounds of award, 720. 
(5.) None against a mere witness, 720. 

(6.) Or a bond fide purchaser for valuable consideration without 
notice, 720. 

(6a.) Fusion of law and equity, effect of, 27-28, 721. 

(7. ) None in aid of court of competent juiisdiction, 720. 

^ Except when the other court had not that power originally, 
720-721, 

(70.) Nor in aid of reference to arbitration, 721, * 

UulisscTeference be coropalsory, 721. 

Under the Judicature Acts, 721. 
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DISCOVERY AND RELIEF— 

DistiDguifihed, 512-513. 

DISCRETIONS AND DUTIES.— See Trustees. 

DISSOLUTION. — See Partnership. 

DISTRESS— 

Remedy of mortgagor, when attornmeut clause in mortgage, 391. 

For iuterest, 391. 

For principal even, 391. 

DISTRIBUTION OF ASSETS. — See Executor; Exoneration j Kk- 
FUNDiNQ Assets. 

DISTRIBUTION, STATUTES OF— 

Share under, in cases of performance, 264-265. 

DIVORCE ACT— 

Separate estate under, 424. . 

DOCUMENTS. — See Cancelling, &c., of Documents. 

DONATIO MORTIS CAUSA— 

Must be in expectation of death, 196. 

On condition to be absolute on donor*s death, 196. 

Revoked by recovery or resumption, 196. 

Delivery essential to, 196-197. 

Im^ierfect testamentary gift not supported as, 197-198, 

Nor an ineffectual gift inter vivos, 198. 

Delivery of the means of obtaining the gift, good, 198. 

' Delivery of essential document sulheient in case of chose in action, 
198. 

"What is a sufficient delivery, — 

To donee or agent for him, 198, 

Not to donor’s agent, 199-200, | 

Donor must part with dominion over the gift, 200. ^ 

What may be given as donationcs mortis causd, and wlmt not, 200- 
201. 

South Sea Annuities may not be given an, 200. 

Railway stock may not be given as, 200, 

Donor’s own cheque may not in general be delivered as, 200. 

How it differs from a legacy, 201. 

How it differs from a gift xnttr vivos, 201, 

DONORS AND DONEES. — See Donatio Mortis CausI ; Gifts Inter 
Vivos. 

DOUBLE PORTIONS— 

Presumption against, 273-275. 

Exception to, where child illegitimate, 274. 

DOWER— 

A legal claim originally, 28. 

Legacy in lieu of, 205. 

Now out of money converted into land, 217. 

Election with reference to, 248-250. ^ 

Whatsis inconsistent with widow’s right to, 249. 

Entitles to redeem mortgage, 355. 

Mortgage of, effect of, 394, n. 
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DKUNKENNESS— 

When a reason for setting aside a contract, 5S4-SSS* 

DUBESS. — See Consent ; Fraud in Equity. 

DUTIES AND DISCRETIONS.— See Trustees. 

EDUCATION.— See Infants. 

EJECTMENT AGAINST MORTGAGOR— 

Terms on which action of, stayed, 361. 

Not now necessary after foreclosure, 396-397. 

EJECTMENT BILL, i6. 

ELECTION— 

Arises from inconsistent alternative gifts, 237. 

Illustrations of such gifts, 239. 

Foundation and characteristic effect of the equitable doctiine, 237-238. 
Derived from civil law, 238. 

Two courses open to elect between— 

(a.) Under instrument, 239. 

(6. ) Against instrument, 239. 

Principle of compensation, and not forfeiture, governs the doctrine, 
239-240. 

Cases where testator makes two bequests of his own property, no 
case of election proper, 240. . 

There must be n fund from which compensation can be made, t.e., 
some i>rox>orty of donor’s own, 240-241. 

Case of donor not adding any property of Ids own, 241. 

Case of donor adding some property of his own, 241-242, 

Election under powers, 242-244. 

(a.) As to person entitled in default, a true case of election, 242. 
(6.) As to person entitled under power, no case of election proper, 
243 - 

But tile same thing in effect, 244. 

(c.) Direction modifying appointment, when valid and when in- 
valid, 244, 245. 

(d.) A charge made valid by election, 245-246, 

Where testator affects to dispose of his own by an ineffectual instru- 
ment, 246, 

(a.) Infancy, 246. 

(6.) Coverture, 246. 

(a. & 6.) Infancy and coverture, 247, 

(c.) Wills, before 1 Viet. c. 26, 247-248, 

{dL) Dower, 248-250, 

(c. ) Scotch lauds, 250. 

And foreign lands generally, 250. 

(/,) Derivative interests, 250-251. 

To raise question of, immaterial w'hether testator did or did not know 
property not to be his own, 251. 

Testator is presumed to have given his own where he has a limited 
interest, 351-252. 

Estate-tail of testator, how considered, 253-254. 

Evidence dehorit the instrument not admissible to make out a case of 
election, 254« 

Persons under disabilities, mode of election by, — « 

Married women, formerly and now, 254-255. 

If restrained from anticipation, no election, 255. 
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ELfiCfTION — {continued). 

Infants, 255>256. 

Lunatics so found, and not so found, 256. 

Persons compelled to elect may have accounts taken, 256-257. 

What is deemed an election by conduct, 257. 

Ellcctiou against instrument, where no election in fact, 257. 

Length of time raises xiresumption of, 257-258. 

EQUALITY IS EQUITY— 

Leaning in equity against joint- tenancies, 42-43* 

See Joint-Tenancies ; Powers in Nature op Trusts. 

EQUITABLE ASSETS.— See Assets. 

EQUITABLE ASSIGNMENT— 

General rule of old common law, that chose in action is not assign- 
able, 92. 

General rule infringed ui>on, inequity, 02-93. 

General rule infringed even by common law, 93. 

Contingent interests and possibilities assignable under 8 A 9 Viut. 
c. 106, 94, 

Policies of life and marine insurance now a-ssignablo by statute, 94. 
X>ebts and other legal choscs in action under J udieature Act (1873), 94. 
Order given by debtor to creditor on a third person a good equitable 
assignment, t.c., ai^propriation, 94-95. 

Holds good against executors of the assignor, 95. 

Secus, mandate from principal to agent, 95. 

Or where fund not yet specific, 95. 

Or where the appropriation is otherwise imperfect, 95-96. 

Notice to legal holder by assignee is necessary to i>erfect his title as 
against third person, 96-97, 

Such notice is tantamount to x>ossession, and gives assignee a 
right in rem, 96. 

Debtor thereafter paying to creditor is liable to a-ssignee, 96-97. 
Form of notice, 97, 

Kule in Dearie v. Hall, not applicable, when, 98. 

AVhen stop-order required, 98. 

Not now required in case of charging under, 98, 

Koquired on voluntary charge of fraud, 98. 

Assignee of chose in action takes subject to equities, 98-99. 

Being equities affecting the subject-matter, 98. 

Except in the case of negotiable securities and of debentures 
X^ayable to bearer, 99-100. 

And except when document is negotiable by estoppel, loo. 
Assignments of debts, Ac., under Judicature Acts, 94. 

Assignments contrary to public policy, as of salary of public officer, 

100- 102, 

Assignments affected by chami>erty and maintenance, 10 r. 

Purchase of an interest pendente lite, when x>ermitted, and when not 

101- X02. 

What is a *‘pretenced title,” loi. 

When charity is a good defence, 102. I 

Assignments by incapacitated persons, 102-103. 


EQUITABLE DEFENCES AT LAW.— See Injunction. 
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EQUITABLE JURISDICTION— 

Courts bouud by settled rules and precedents, 4*5. 

Origin of jurisdiction of Court of Chancery, 5-6. 

Reasons of separation between civil law and English, 6>io. 

New defences uni»rovided for, 9. 

Ordinance of 22 Edw. III. as to matters of grace/* 10. 

The originally exclusive jurisdiction, 12. 

Tlie originally concurrent jurisdiction, 13, 508. 

The now obsolete auxiliary jurisdiction, 14, 718. 

EQUITABLE LIEN— 

Vendor’s lien for un^iaid ijurchase-money, 141-143. 

Vendee’s lien for prematurely paid purchase-money, 147. 

None under covenant to purchase and settle laud.s, 263. 

8ce CoNSTiiDCTiVK Tkusth. 

EQUITABLE MORTGAGE.— See Moktoage, Equitable. 
EQUITABLE WASTE.— See Waste, 

EQUITY— 

Various sooscs in wliich “equity" is used, 1-2. 

Common law as much founded on natural justice and good conscience 
as, 2. 

Definition of, by reference to its extent, and not its content, 2, 

The old definitions of equity stated and explained, 3. 

Modern cquit3% character of, 4, 

Courts of, bound l>y settled rules and precedents, 4. 

Modes of interpreting laws same in, as at common law, 4. 

Origin of the jurisdiction in equity, 5, 

Reasons of separation between common law and equity, 6-10. 

(i.) Common law became a /us shnctuin too early, 6. 

(2.) Roman law was deprived of authority in the courts, 6. 

(3.) System of common law x^rocedure more defective even than 
comifiou law princix>les, 7, 

(4,) Failure of remedy attempted by statute in consimili caau, 8-9. 
(5. ) Ordinance of 22 Edw. III. made Chancellor a perx>etual court 
for miitters “of grace,” 9-10, 

Modern fusion of equity and law, 10. 

Equity is a science and rests on maxims, 15.- -See Maxims of Equity. 

EQUITY ACTS IN PERSONAM— 

Meaning of this maxim, 45'46. 

Illustrations of, 46. 

Limits of maxim, 46-47. 

EQUITY AIDS THE VIGILANT— See Vioilantibus, &c. 

EQUITY, DELAY DEIlihVTS.— See Vigii.antibus, Ac. 

EQUI'J'Y DELIGHTETH IN EQUALITY.— See Equality in Equitt. 

EQUITY, EQUALITY IS.— See Equality is Equity. 

EQUITY FOLLOWS THE LAW— 

In^ originally concurrent juriNdictlon, absolutely, 17. 

In originally exclusive and now obsolete auxiliary jurisdictions, dis> 
oretionarily, 18. 

Limits of the maxim, 18. 
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EQUITY FOLLOWS THE LAW— (con^tiitictl). 

lUustratious of maxim, — 

(i.) Application of canons of descent, 17- x8. 

Mode of evading these rules in a proper case, 17-19. 

(2.) Construction of words of limitation, 19-20. 

(3.) Application of Statutes of Limitation, 20-21. 

EQUITY IMPUTES AN INTENTION TO FULFIL AN OBLI- 
GATION— 

Illustrations of maxim, 45. 

EQUITY LOOKS ON THAT AS BONK WHICH OUGHT TO 
HAVE BEEN DONE— 

Illustrations of maxim, 44-45. 

EQUITY LOOKS TO CLExVN HANDS— 

Illustrations of maxim, 41. 

EQUITY LOOKS TO THE INTENT BATHER THAN THE FORM— 
Illustrations of maxim, 43-44. 

EQUITY OF REDEMPTION— 

Nature of, 354. 

Devolution of, 354. 

Persons entitled to, 354-355. 

Formerly, successive times given for exercise of, 355*356. 

Now, iisual to give only one time for redemption, 356. 

Cases in which successive times still given, 356. 

Time for exercising the, 358-359. 

Interest payable on exercising the, 356-357. 

Bar of, under old Statutes of Limitation, 359. 

Disabilities allowed for, under, 359, 

Bar of, under Real IVoperty Limitations Act (1874), 359-360. 

No disabilities allowed for, under, 339. 

Bar of, effect of, 360. 

Acknowletlgments to keep alive the, 360, 

How it results, on mortgage of "wife’s estate for husband’s debt, 394. 
How it results, on mortgage of wife’s dower-interest for husband's 
debt, 394, n. 

Foreclosure of, generally. — See FoilECLOSUKE ; MoliTUAGB. 


EQUITY TO A SETTLEMENT— 

An equitable modification of the liushand’s legal rights, 460. 

Marriage a gift of wife’s personal pro])crty to husband subject to bis 
reduction of it into possession, 460. 

Her equity does not depend on a right of property in her, 460. 

But arises from the maxim, “ He who seeks equity must do equitj',” 
460. 


The court imposes conditions on the husband coming as pl.'dntiff, 460. 
Principle extended to the husband’s general assignees, 461-462. 
Principle extended to the husband’s particular assignees, 462. 

Wife permitted to assert her right as plaintiff, 462. 

General principle on which court acts, 462-463. 

General principle, bow far affected by the Married Wonten’s Pro- 
I>erty Act (1882), 463. 

General principle illustrated, 463-470. ^ 

(x.) Wife’s leasehold, — 

(a.) Equitable, 463-464. 

(/>.) Legal, 464. 

3 c . 
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EQUITY TO A SETTLEMENT-- 

(2.) Wife’s pure personal property, — 

(a.) Legal, 464. 

(6.) Equitable, 464-466, 

{aa. ) Absolute interest, 464-465. 

\bb.) Life interest, — 

If husband is or is not maintaining wife, 465-466. 

As against husband’s assignee with notice, 466-467. 
No equity to arrears of income, 467-468. 

(3.) Wife’s realty, — 

(a.) Of inheritance, — 

(aa.) Legal, 468. 

\bb.) Equitable, 468. 

(6.) Life estate, — 

(aa.) Legal, 469. 

(bb.) Equitable. 469-470. 

Wife’s, defeated by her alienation, 470. 

Of interests in real estate, 470. 

No resulting trust for wife, 471. 

Of interests in personal estate, 471. 

Wife’s choses in action belonged to husband if he reduced them into 
possession, 471. 

Wife surviving her husband takes her reversionary interest which 
he has not reduced into possession, 472. 

Assignee can take no more than the husband has to give, 472. 

Court had not power to take wife's consent to part with her rever- 
sionary interest, 472-473. 

For she would lose a future possible equity and her chance of sur- 
vivorship, 473. 

She had no equity out of reversionary interest so long as reversion- 
473-474- 

It was an obligation fastened, not on the property, but on the right 
to receive it, 473-474. 

By 20 & 21 Viet. c. 27, feme cot^ert may alien her reversionary interest 
in personalty by deed ackttowledged, 474. 

But not projierty which she is restrained from alienating, 474. 
Nor property settled on her marriage, 474. 

As to oases of reversionary interests not within the A<;t, 474-475. 

If husband die before reversion falls in, purchaser loses his 
purchase, 475, 

If reversion falls into possession the husband and wife living, 
purchaser will take it, subject to her equity, 475. 

If wife die first, and then the reversion falls in, purchaser takes 
all, 475- 

What amounts to a reduction into i^ossession, 475*476. 

Mere assignment of a reversion is not a reduction into possession, 476. 
Husband’s transfer of title-deeds, of which his wife was equitable 
mortgagee, is not sufficient, 476. 

Order of court to |>ay wife’s income into receiver’s bands is, 476. 
Settlement, if made, must be on wife and children, 477. 

Though she may waive it, and thus deprive her children, 477. 

V’^hen the right of children becomes indefeasible, 477-478. 

If wife dies before bill filed, children have no right, 478. 

If wife dies after 'filing bill, but before decree, childreu have 
no right, 478. 
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EQUITY TO A SETTLEMENT— (conitMuerf). 

Higlit of cUildren as against husband arises on decree, 47S. 
Right of children may arise out of contract by father, 479, 

Wife may after decree, but before execution of the settlement, waive 
her, and so defeat her children's right, 477. 

No such waiver by married woman, being an infant, 479. 

What will defeat her right to a settlement, 478-480. 

Husband's receipt of the fund, 479. 

Where her debts exceed the fund, 479, 

Where his debts exceed the fund, 479. 

Rquity only partially defeated in this case, 480, 

An adequate settlement, 480. 

Her adultery and desertion of the husband, 480. 

She docs not lose it where both are living in adultery, 480. 
Her fraud, 480. 

Amount of settlement, 480-481. 

If husband being solvent refuse, so long as he maintains her, he takes 
income, 481. 

Amount depends on circumstances, 481-482. 

Previous benefits from husband's property, 481. 

Conduct of both, 481. 

Generally half tlie fund is settled on her, 481. 

Sometimes the whole, 481-482. 

Form of settlement, 482. 

How far binding as against creditors of husband, 482-483. 

If husband reduce her property into possession, and then make 
a settlement, it must conform to 13 Elix. c. 5, 482-483. 
Valid if hondjidet although on a meritorious consideration, 483, 
Settlement of wife’s property under Bankruptcy Act (1883), 483. 
If court decree the settlement, creditors are bound, 483. 
Settlement by husband on trustees refusing to part with the 
wife's i>roperty, also good, 483. 

EQUITY, WHO SEEKS, MUST DO— 

Illustrations of maxim, 40, 461. 

EQUITY WILL NOT SUFFER A WRONG, &c.— See No AYhono 
WITHOUT A Remedy in Equity. 

ERROR. — See Mistake ; Specific Pebfobmance. 

ERRORS IN ACCOUNT— 

When a ground for surcharging and falsifying, 193. 

When they must be fraudulent for this purpose, 193. 

ESCHEAT— 

None of freeholds formerly to ciown, if any trustee, 136-137. 

SecuSf now, 137. 

None of copyholds formerly to lord, if any trustee, 137. 

Queere, now, 137. 

As regards money converted into land, 137-138. 

ESTATE TAIL— 

No equity to a settlement out of, 468. g 

Bar of, by married woman, when restrained from anticipation, 443. 

ESTATE UPON CONDITION— 

Mortgage is, 349. 
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ESTOPPEL— 

By standing by, 574* 

Document may become negotiable by, 100. 

ESTREPEMENT. 666. 

EVIDENCE.— See Extrinsic Evidence ; Parol Evidence. 
EVIDENCE DE BENE ESSE.— See De Bene Esse. 

f 

EXCLUSIVE JURISDICTION— 

Prior to Judicature Acts, ii» 

Subsequent to. and in consequence of, same Acts, 12-13. 

EXECUTED AND EXECUTORY TRUSTS— 

Distinction between in sc, 57. 

As to trusts executed, equity follows law, 58. 

As to trusts executory, equity may or may not follow law, 58-59. 
Distinction between executory trusts in marriage articles and in 
wills, 59-60. 

Under marriage articles, court decrees a settlement in conformity 
with presumed intention, 60-61. 

In wills, court seeks for the expressed intention, 61. 

Trusts executory in wills construed strictly in absence of expressed 
intention to the contrary, 61-62. 

Trusts executory construed according to contrary intention, if that 
exx^ressod, 62-63. 

“What expressions show a contrary intention, 64. 

EXECUTION— 

For debt, against married woman's sex^ai-ate estate, mode of, 437. 

EXECUTION CREDITOR— 

Rights of, when bill of sale unregistered, 403-^05. 

Dangers of, when subsequent bankruptcy, 403-405. 

EXECUTOR— 

His power to give receix‘>t8, 112. 

Exoox^tion where fraud of executor known to purchaser, 112, 
When he is the pro}>er iiarty to sell, 115. 

Want of, when and how sux^plied, 125, 155. 

His title to liona I'acantia^ 138. 

Before 1 Will. IV, c. 40, entitled to uudisposed-of residue of x^ersonal 
estate, 138. 

Kxeex^t where excluded by testator's intention, express or 
implied, 138. 

Now trustee for representatives of deceased, 138-139. . 

But not for the crown, 139. 

Car© and diligence required of, 170-172. 

No remuneration allowed to. 162-163. 

May not make profit out of eatate, 163. 

Answerable for own acts only, 169. 

Difference between trustee and, 169-170. 

Joining in receipts primd facie liable, 170. 

Liability of, for wilful default, 170-172, 333, 

Must not allow estate of testator to remain out on ];>er8onal security, 
171-172. 

And must forthwith iuvest same, 176-179. 

Conversion of terminable and reversionary property by, 180-181. 
“When this duty is excluded, x8i. 
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EXEC UTOR — ( continu ed ). 

When he may mortgage assets, 182-183. 

Carrying on trade, liability and rights of, 183-184. 

How he should apply the profits and losses, 185. * 

Right of, to prefer creditor, 292-293. 

How preyented, 293. 

Devastavit by, 297, 315-316, 333. 

Wilful default by, 1 70-171, 333. 

Retainer by, when and when not allowed, 330-331, 

Not charged for accidental loss on failure of assets, 518-519. 

Under such circumstances creditor's action stayed, 519. 

Of deceased director, how far liable for fraud, 545-546. 

Liability of, for mortgage debts of testator, 325. 

Liability of, after distribution of assets, 332-333. 

Protection of, by statutes of limitation, 333. 

Effect, when they enable broker to misapply securities, 574-575. 

See also Trustees. 

EX NUDO PACTO NON ORITUR ACTIO— 

Application of maxim to voluntary trusts, 64, 610. 

See Voluntary Trusts. 

EXONERATION— 

Of purchaser obtaining trustee’s receii^t, 112. 

What exonerates personalty from payment of debts, 317-318, 
Mortgaged estate exonerated prior to Locke King’s, Act, 17 & 1^ 
Viet. c. 113, 319-320. 

Personalty primarily liable, unless mortgaged estate devised cum 
on ere, or personalty exonerated, 320. 

Mortgaged estate is primary fund when mortgage is ancestral debt, 
320. 

Unless debt adopted by deceased, 320-321. 

Since Locke King’s Act mortgaged freeholds and copyholds devolve 
cum onere, 320-321. 

Unless contrary intention in will, 323. 

Leaseholds included in Amending Act (1877), 321-322. 

Act refers only to specified charges, 322. 

Vendor’s lien under 30 & 31 Viet, c, 69, and ^o A 41 Viet. c. 34, 
322. 

Rateable incidence of mortgage in case of mixed security, 322. 

What is a contrary or other intention, 323- 

A mere general direction to pay debts would not comprise mortgage 
debts, 323-324. 

Liability of executor still, 325. 

Refunding of assets, 325-326. 

EXPECTANCIES. — See Accident; Equitable Ahsicnment ; Fraud 
IN Equity. 

EXPENDITURE. — See Improvements. 

EXPRESS TRUSTS— 

Express private trusts, 57-117. 

(x.) Executed and executory trusts, 57-64. ^ 

(2.) Voluntary trusts and trusts for value, 65-75. 

(3.) Fraudulent trusts, 76-89. 

(4.} Trusts in favour id creditors, 89-92;. 



774 INDEX. 

EXPRESS TRUSTS— (cowrtwMerf). 

(5.) EqtiitAble assignments, 92-103. 

Requisites to creation of express private trusts, 103-108. 

(6.)' Secret trusts, 108-109. 

(7.) Powers in the nature of trusts, loq-iii. 

Liability of a purchaser to see to ax)plication of his purchase-money, 
fomferly and at present, 111-117. 

Express public [i.c., charitable] trusts, 118-128. — See Charitiss. 

EXTREME NECESSITY. — See Consent; Fraud in Equity.’, 

EXTRINSIC EVIDENCE— 

When and what admissible to disprove resulting trust, 130-131. 
When and what admissible to rebut or to affirm advancement, 
131-134. 

When admissible in case of secret trusts, 108-109. 

Inadmissible to raise question of election on will, 254. 

When and when not admitted in cases of satisfaction, 285-287. 
Admissible to prove accident, mistake, fraud, S3i“532. 

Admissible to prove that apparent principal is surety only, 588-589.5 

FALSIFYING, SURCHARGING AND.— See Accounts; Trustees.! 

FAMILYiCOMPROMISES.— See Compromises; Mistake. 1 

♦‘FANCY WORD,” 699.!! 

FATHER—: 

Is guardian of child, 488. 

May appoint guardian by deed or will, 488-489. 

Unless where he has bargained away liis right, 489. 

When be will be deprived of his guardianship in effect, 491. 

When he will have allowance for child’s maintenance, 496-497. 

When gifts hy child to, void and when not, 563- 564. 

FATHER AND CHILD.— See Father ; Infants. 

FEME ’.COVERT. —See Married Women.] .4^. 

FIDUCIARYj^RELATION.— See Fraud in Equity ; Trustees. 

FINES. — See Building Society Mortg.\gss ; Forfeitures and Penal- 
ties ; Satisfaction, &c. 

FOLLOWING TRUST FUNDS.— See Trustees. 

FORECLOSE DOWN— 

Meaning of this rule, 355-356. 

FORECLOSURE— 

Persons entitled to decree of, 355-356. 

Terms of order for, as regards interest, &o., 356. 

Form of judgment for, in equitable mortgages, 396. — See Mortgage. 
May combine personal judgment, 388-389. 

FORXraN JURISDICTIONS, 46-47.-806 In Personam. 

FOREIGN LANDS, 46-47, »5o, 391. 

FORFEITURE — See Election ; Lsoacibs. 
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FORFEITUKES— 

Equitable jurisdiction as regards, 418. 

Governed by same principles as penalties, 4 t 8. — See PfiNALiTBS. 
Excepting formerly as between landlord and tenant, 418. 

Forfeiture for breach of covenant to repair formerly not relievable, 
419. 

To insure, 419. 

High court now relieves in all cases, upon terms, 4i9<4ao. 

With what exceptions, 420. 

FORGETFULNESS — 

May amount to a constructive fraud, 575 - 

FRAUD— 

Time for bringing action for, 2 t. 

When necessary, in order to surcharge and falsify, 193. 

Effect of, by mortgagee, on his own priority, 381-399. 

Liability of married woman’s separate estate for, 428. 

Liability of married woman’s appointment funds for, 431-432. 
Settlement by married women voidable for, 455. — See FuAUDULENT 
Trusts and Gifts. 

By married woman, elTcct of, on her equity to a settlement, 480. 

By engaged female on intended husband. — See Fraud on Marital 
Rights, 

Differences between, at law and in equity, 540-542. 

Usually renders contracts voidable only, not void, 55 ^* 552 . 

Arising by statute only, SS^-SSS* 

May arise from conduct, apart from words, 573 - 574 - 
May be without moral culpability, 575. 

Partnership induced by, dissolution of, 600. 

Partnership debt contracted by, how provable, 606. 

In connection with trade-marks, 698-699. 

In connection with wills, 735 73^' 

FRAUD AT LAW— 

(x.) At common law. — See FRAUD IN Equity. 

(2.) Under 13 Eliz. c. 5, — 

Criterion of fraud — 

(a.) Voluntary conveyances, 76-79- 
(6.) Valuable conveyances, 79-80. 

(3.) Under 27 Eliz. c. 4, — 

Criterion of fi-aud is voluntary conveyance, 80-82. 

(4.) Under Bills of Sale Acts (1878 and 1882), — 

Criterion of fraud is non-i^gistration, 85-86. 

(5.) Under Bankruptcy Act (1883), — 

Regarding only husband’s property in his own right, 86-87. 
See Fraudulent Trusts and Gifts. 

FRAUD IN EQUITY— 

I. Actual — 

In what cases equity gives relief, 540. 

No invariable rule, 540-541. ’ 

Equity acta upon weaker evidence than law in inferring, 54 *“^^- 
Actual fraud of two kinds, 542. 

I, Arising from the conduct of parUes, irrespective of the position of 
the injured party, 54 a'S 53 - 
{a.) Hisbepbbsbntatiox, or tuageHio fedsi, S4a-S46. 
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VBAXn) IN EQUITY— (cojitiMKed). 

Where made intentionally, 542. 

Where made with intent to mislead a third party, 542-543. 

Must be of some material fact, 543. 

Must be dan» locum contractui, 543. 

A mere intention may be a material fact, 543-544. 

Must be a something in which there is a confidence reposed^ 

544. 

Oav&it emptor, where party chooses to judge for himself, 544. 

The party must be misled by the misrepresentation, 544-545. 

To his prejudice, 545- 

Misrepresentations by directors of companies, 545. 

If misrepresentation can be made good, equity will compel it, 
545-546. 

For example, by injunction, 546. 

A person to avail himself of another's, must himself be innocent, 
and have given value, 546. 

Hatification, 546. 

(6.) Concealment, or suppress io veri, 546-553. 

Facts must be such as the imrty was under a legal obligation to 
disclose, 546-547. 

Purchase of land with mine unknown to vendor but known to 
vendee, 547. 

Sale of land subject to incumbrances known only to vendor, 547. 
Purchase of land, on sale by the court, 547-548. 

As to intrinsic defect in personal chattels, caveat emptor, 548. 
Unless there be some artifice or warranty, 548. 

Or vendor was bound to disclose, 548. 

Silence sometimes tantamount to direct affirmation, but in ex- 
ceptional cases only, 548-549. 

JST.p., cases of insurance, 549. 

Insured must communicate all material facts within his knowledge, 
549* 

A mere opinion may be a material fact, 549. 

Inadequacy of consideration will not per sc avoid a contract, 

549-550- 

Inadequacy may bo evidence of fraud, and thou it will avoid a 
contract, 550. 

Art ap\mrent inadequacy may be explained away, 550-551. 

Equity will not aid where parties cannot be placed in statu quo,. 
55^- 

Fraudulent contracts usually valid until avoided, 551. 

Fraudulent contracts may become not avoidable, 551. 

Fraudulent contracts may not affect company, 552. 

Contracts fraudulent by statute merely, 552-553. 
a. Cases of fraud arising from the condition of the injured parties,. 
553- 558- 

Free and full consent necessary to every agreement, 553. 

Gifts and legacies on condition against marrying without con* 
sent, not defeated by fraudulent refusal, 553. 

(i.) Persons won compotes mentis, 553-554. 

^ Contract with lunatic in good fai^ and for his benefit 

will be upheld, 554. 

(a.) Drunkenness, — 

Must be excessive in order to set aside contract, 554. 
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JFKAUD IN EQUITY— (conftntierf). 

Slight, not a causo for relief, unless unfair advantage 
taken, 554, 

Parties left to remedy at law, 554, 

(3.) Imbecile persons, imposed upon, 555. 

Testators who are imbecile, 555. 

(4.) Persons of competent understanding under undue in- 
fluence, 555-556. 

Duress or extreme necessity, 55 ^. 

( 5 .) Infants, 556-557* 

Xiiablo for necessaries, 556. 

Equity, will not uphold agreement to prejudice of, 556, 
Acts of an infant confirmable, 556, 

Distinction between his mere x>crsonul contracts aiul other 
acts, 557. 

Provisions of Infants' Relief Act (187.J), 557. 

(6. ) F€fin€ covert no capacity to contract at law, 557. 

Quasi power to contract in equity in resiicct of her separate 
estate, 557-55^* 

And under Mairied 'Women’s Property Act (1870), and 
Married Women’s I’roperty Act (1882), 558. 

And under Trustee Act (1888), 558, 

If. OONSTRUCl'IVK — 

Three Classes, 559. 

(i.) Constructive frauds as contrary to policy of the law, 559-563, 
Marriage brokage contracts, 560. 

Reward to parent or guardian to consent to marriage of child, 560. 
Secret agreement in fraud of marriage, 560. 

Rewards given for influencing another X)crHon in making a will, 560-561. 
Contracts in general restraint of marriage, void, 561. 

Contracts in general restraint of trade, void, 561. 

Rut not special ros train t, 561. 

When the illegal is severable from tlie legal, 561. ^ 

Agreements founded on violation of public confidence, 56 r. 

As buying and selling offices, 562, 

Or tamx^ering with the administration of justice, 562. 

Frauds in relation to the transfer of shares in joint-stock companies, 
562. 

Neither party to an illegal agreement is aided, as a general rule, 563, 
Except on grounds of public policy, 563. 

(2). Constructive frauds arising from a fiduciary relation, 563-570 
Gifts from child to parent void if not in perfect good faith, 564 
Gifts by child shortly after minority, 564, 

By father when infirm in mind and body, 564, 

Guardian and ward cannot deal with each other daring continuance 
of the relation, 564. 

Gift by ward soon after termination of guardiuuship viewed with 
suspicion, 564. 

Gift upheld when influence and legal authority have ceased, 565, 
Quati guardians, 565. 

Medical advisers, 565. 

Ministers of religion, 565. ^ 

Solicitor and client, 565-567. 

Gift from client to solicitor pending that relation cannot stands, 

566. 
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rRAtXD^IN EQUITY— (conifntwrf). 

Solicitor may purchase i^om client, but there must be perfect 
bond fidet, 566. 

Hule as to gifts is absolute, 566. 

Solicitor must make no more advantage than his fair profes- 
sional remuneration, 567. 

Agreement to pay a gross sum for past business is valid, 567. 
And for future business is now valid, under 33 A 34 Tict. c. s 
(contentious business), 567. 

And under 44 A 45 Viet. c. 44 (non-contentious business), 567. 
Trustee and cestui que trvjst^ 567-569. 

Trustees must not place themselves in a position inconsistent 
with the interests of the trust, 567-568. 

Purchase by trustee from cestui que trust cannot be upheld, 
567-568. 

Except on clear and distinct evidence that the cestui que trust 
intended the trustee to purchase, 568. 

Trustee may purchase from cestui que trust who is sui juris, 
and has discharged him, 569. 

Gift to trustee treated on same principles as one between guar- 
dian and ward, 569. 

• Principal and agent, 569-570. 

Entire good faith and complete disclosure necessary in dealings 
between principal and agent, 569. 

Agent cannot make any secret proftt out of his agency, 569*570. 
Other cases of confidential or fiduciary relations, 570. 

Counsel, 570. 

Auctioneers, 570. 

Abiding by the gift, effect of, 565. 

Debtor, creditor, and sureties, 570. 

Creditor doing or omitting any act to the injury of sureties, 
releases the latter, 570. 

(3<) Constructive frauds, as being unoonscientious or injurious to 
the rights of third parties, 570-579. 

Statute of Frauds cannot be set up as a protection to fraud, 571. 

If contract not put into writing through fraud of a party, ho cannot 
set it up as a defence, 57T. 

Common sailors, 571. 

Bargains with heirs and expectants, 571-572. 

And with i>er8on8 having expectations merely, 572. 

Purchase of revei’sions since 32 A 33 Viet. c. 4, 572. 

Knowledge of person standing in toco parentis does not per se make 
invalid transactions valid, 572-573, 

Post obits, 573, 

Tradesmen selling goods at extravagant prices, 573. 

Party injured may acquiesce after pressure of necessity has ceased, 
573-574. 

One who knowingly produces false impression to mislead third per- 
son, or who enables another to commit a fraud, is answerable, 574. 
A man who has title to property standing by, and letting another 
purchase or deal with it, is bound, 574. 

Even though there be no fraud, only forgetfulness, 575, 
Agreements at auoUons not to bid against one another, 575-576. 

^ Emidoyment of puffer at auction, 575. 

Fraud upon oonsenting creditors to a ecunposition deed, 576. 
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FRAUD IN EQUITY~(con<int/«?). 

A person obtaining a donation, most always be prepared to prove 
hondjides, 576. 

A power must be exercised hond fide for the end de8igned> 577. 
Secret agreements in fraud of object of power, 577. 

Appointment by father to a sickly infant, 577. 

A void appointment good in part if severable, 577. 

Doctrine of illusory apx)ointments, 577-578. 

Abolished by i WilL IV. c. 46, 57^ 

Effect of Powers Amendment Act (1874), 578. 

A man representing a certain state of facts as an inducement to a 
contract cannot derogate from it by his own act, 578. 

So as, c.gr., to interrupt a sea- view, 578-570. 

FRAUD ON MARITAL RIGHTS-— 

Wife must not commit a fraud on marital rights, 483-484. 
Conveyance by wife was pHmd facie good, 484. 

(i.) If during treaty of marriage she aliened without husband's 
knowledge property to which she had represented herself 
entitled, it was fraudulent, 484. 

(2.) Even where he did not know her to be possessed of such pro- 
perty, 484. 

(3.) Not fraudulent, if to a purchaser for valuable couHideratiou 
without notice, 485. 

(4.) Void, even though meritorious, if secret, 485. 

(5.) Knowledge by intended husband bound him, 485, 

(6.) A husband can only set aside a conveyance when made pending 
the treaty of marriage with 485-486. 

(7.) If he had seduced her before marriage, lier conveyance was 
good as against him, 480. 

Questions of, how affected by Married Women's Property Act (1882), 
486. 

How these questions may still arise, 487. 

FRAUDS, STATUTE OF— 

Trusts required to be in writing by, 54-55. 

Exceptions from, 55. 

Interests within, 55-56. 

Resulting trust not within, 55. 

Debts within, 299, 

Mortgage by de]>o8it an exception to, 395-396.5 
May not be made the engine of fraud, 570. 

Sx>ecifio performance of parol agreement notwithstanding. — Sec 
Specific Performance. 

. Parol evidence, when admissible under. — See Exi kinhic Eviijkxck, 

FRAUDULENT DEVISES— 

Statute of, 299-300. 

FRAUDULENT PREFERENCE— 

Generally, 87*88, 552. 

None, in making good breach of trust, t86. 

What is, in the winding up of companies, 552. 

FRAUDULENT TRUSTEES— 

Not discharged by bankruptcy, 188. 


9 
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FRAXJDXTLBNT TRUSTS AND GIFrS— 

(i,) Under 13 Eliz, c, 5, 76-80. 

Settlement to be both for good consideration and hondjlde^ 76. 
Settlement, voluntary, not necessarily fraudulent, 77. 

Settlor, being indebted does not invalidate voluntary convey- 
ance, 77. 

Settlor being embai*rassed at time, or becoming. embarrassed 
in consequence, invalidates voluntary conveyance, 77-78. 
Conveyances for value, either for whole or for part of settlor’s 
property, or for past debt or not, when and when not 
fraudulent, 79-80. 

In the case of married women, 455-456. 

(2.) Under 27 Eliz. c. 4, 80-85. 

Voluntary settlement void against subsequent purchaser, 
80-81. 

Voluntary settlement void against subsequent mortgagee or 
lessee, 82. 

To the extent of making good the mortgage or lease, 82. 
Subsequent purchase must be from very settlor, 82. 

And must be his direct or express alienation, 82. 

Chattels personal not within the statute, 81. 

Quccre^ leaseholds subject to onerous covenants, 81-82. 
Considerations meritorious and valuable distinguished, 83. 
Marriage to follow is a valuable consideration, if bond Jide^ 

83- 

Marriage to follow is not a valuable consideration, if maid fide, 

85. 

Settlement in pursuance of praj-nuptial agreement is not volun- 
tary or fraudulent, 83-84. 

Slight value added to meritorious cousiderutiou, effect of, 

84- 85. 

In the case of married women, 480. 

(3.) Under Bills of Sale Acts (1878, 1882), 85-86, 404. 

(4.) Under Bankruptcy Act (1883), 86-88. 

(a. ) As to husband’s property in his own right, 86-87. 

(6.) As to husband’s property in right of vrife, 87. 

(c.) As to covenants to settle, 87. 

(d.) As to fraudulent preferences, &c., 87-88, 552. 

FRAUS DANS LOCUM CONTRACTUI, 543. 

FBAUS EST CELARE FRAUDEM, 574. 

FREEHOLDS— 

Within Statute of Uses, 53-54. 

Within Statute of Frauds, 55. 

Within liocke King’s Act, 321, 

Made liable to debts generally, 293-294. 

FURTHER ADVANCES.— See MoktgaqK; Tackino. 

FUSION OF LAW AND EQUITY— 

Under Judicature Acts, 10- ii. 

FUTURE CALLS, 348. 

FUTURE PROPERTY— 

Assignment of, 93. 

Being separate, lialnUty of, 434*435- 
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OABNISHEE ORDER— 

Effect of judgment creditor obtaining, 305. 

GENERAL ASSIGNEE— See Assignee. 

GENERAL LEGACIES.— See Legacies. 

GENERAL LIEN. — See Liens. 

GIFTS INTER VIVOS — 

If ineffectual, not supported ns donatio mortis caustif 198. 

How they differ from a donatio mm'tis causd^ 199. 

When liable to be set aside for fraud, 564. 

And when not, 565, 576. 

GIVING TIME.— See Surety. 

GOOD HOLDING TITLE, 660. 

GOODAVILL, 606, 632. 

“ GRACE 

Matters of, assignment of, to Chancellor, 9-10. 

GRATUITOUS BAILEE— 

Executor is, 518-519. — See Executor. 

GROSS MISC 0 NDU<;T.— See Partneuship. 

GROSS NEGLIGENCE.— See Trustees. 

(GUARANTEE— 

Effect of death on, 584. — See SURKTV. 

GUARDIANS— 

Cannot derive personal benefit from the estate of tlieir wards, 164, 

AVlio may be, and tlieir duties, 488-489. — See Infants. 

Theii* powers over infant’s property, — 

Must not convert, excepting for his benefit, 492. 
l*urpoBes for which they may convert, 493. 

Effect of their conversion, if infant dies under 493. 

Must restrain improper marriage of ward, 494* 

May not take reward for consenting to such marriage, 560, 

Gift from infant to, how far valid, 564, 596. 

Quasi guardians, as medical advisers, ministers, fraud by, 565. — See 
Fraud in Equity. 

GUARDIANSHIP OF INFANTS ACT (1886), 489.491. 

HARDSHU’— 

A defence to specific performance, 658-659. 

See Unconscionable Babgainh. 

HEIR— 

Undisposed-of proceeds result to, 219-230. 

In what clinracter the land to be sold results to, 221-222. 

There must be a gift over of real estate directed to be sold to exclude, 
219, 224-226. ^ 

AVbeu and when not put to his election, 348, 250. 

Performance, doctrine of, applied against, 260-26 x. 

Bights of, in administration and marshalling of assets, 326*337, 341. 
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Wh^ and how far affected by Locke King^s Acts, 321. 

Has no right of retainer out of assets, 331. 

Has right to redeem mortgages, 354. 

Devisee may come into equity to establish will against, 733. 

Can only come into equity by consent of devisee to try validity of 
will, 734. — See PROOF OP Wills. 

HEIK OR EXECUTOR.— See Constructive Trusts; Conversion; 
Reconversion. 

HEIRLOOMS. — See Specific Performance, 

HE WHO COMES INTO EQUITY— 

Must come with clean hands, 41. 

HE WHO SEEKS EQUITY MUST DO EQUITY— 

Illustrations of maxim, 40. 

HUSBAND— 

Common law rights of, in wife’s property, 421-422. 

(i.) In rents and proffts of real estate, 421. 

(2.) In chattels personal in possession, 421. 

(3.) In choses in action, 421-422. 

(4.) In leaseholds, whether in possession or in reversion, 421*422. 
Common law duty of, to maintain wife, 422. 

A trustee for wife, in equity, 425-426, 

Rights of, to soi^arato estate of wife undisposed of, 436-437. 
HUSBAND AND WIFE.— See Maiuukd Woman. 

IDIOTS.— See Lunatics, 

IGNORANTIA LEG IS NEMINEM EXCUSAT.— See Mistake. 

ILLEGALITY. — See Partnership ; Secret Trusts ; Specific Per- 
formance, 

ILLEGITIMATE CHILDREN.- See Fraud on Marital Rights ; 
Yoluntary Trusts and Gifts. 

ILLUSORY APPOINTMENTS.— See Powers. 

IMBECILES— 

Contracts of, are void, 555, 557. 

IMl'ERFECT CONVEYANCE— 

Evidence of a contract, 66. — See Voluntary Trusts. 

IMPERFECT GIFTS.— See Donatio Mortis CausI ; • Voluntary 
Trusts. 

IMPERFECT WILLS— 

Not supported as dvnationes moi'tis catisd, 197-198. 

IMPLIED AND RESIH.TING TRUSTS— 

(i.) Purchase in the name of stranger results to the purchaser, 129. 
Applicable to realty as well as personalty, 129.I 
Parol evidence admissible to allow aotuid purchaser, 130. 

But not so as to defeat policy of law, 130-131.* 

Except as regards insurance on life of child, 131. 

Resulting trust may be rebutted by evidence, 131. 
Advancement, presumption of, 131-X33, — See Advancement. 
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IMPLIED AND RESULTING 

(2.) Resulting trust of unexhausted residue, 135. 

lyevisee ch.ai'ged distinguished from devisee on trusty 136, 

Who takes where settlor dies without representatives — 

(a.) As to realty (including copyholds), trustee or mortgagee 
iised to take {i.c. keep), 137. 

Crown now takes, 1 37, 

(6.) As to personalty, crown takes as bona vacantia, 138. 
But executor or administrator may take {i.e. keep), 138. 
Executors trustees (since 1830) of undisposed-of residuary 
personalty, 139. 

(3.) Resulting trusts under doctrine of conversion, 139. — See Con- 
version. 

(4.) Joint-tenancies, implied trusts arising out of, 139-141, — See 
J 01 nt-Ten ANC Y. 

(5)* Upon mortgage of wife’s estate, 394. 

IMPLIED CONTRACT, 683. 

IMPOUNDING BENEFICIAL INTEREST - 
Of trustee, for breach of trust, 189-190. 

Of cestui que trust, in like ca.se, 190. 

IMPRISONMENT.— See Arrest. 

IMPROVEMENTS— 

By life-tenant, when allowed as against the inheritance, 149. 

By vendor, lien for, 412-413. 

By purchaser, under contract, 641-642. 

By stranger, 683-684. 

IMPUTATION OF PAYMENTS.— See Appropriation of Payments, 
INADEQUACY— 

An eleiiteut of fraud, but u.sually in coinbiuation'with other elements, 
549 ' 550 - 

IN ^QUALI JURE, MELIOR EST CONDITIO POSSIDENTIS.— 
See Fraud in Equity'. 

IN CONSIMILI CASU, WRIT OF— 

New cases unprovided for by existing writs gave rise to, 8-9, 

INCOME. — See Investment. 

INCOME AND CAPITAL.— See Capital and Income. 

INCOME-BEARING FUNDS— 

Payment out of, 441. 

INCOME TAX, 291. 

INCOMPATIBILITY OF TE 3 IPEB.— See Partnership. 
INCUMBRANCES— 

Vendor's duty to disclose, 547-548. — See Fraud in Equity'. 
INDEMNITY— 

In case of lost bonds, bills, Ac., 512-513.-800 Accident. g 
In case of shares being trust-funds, 562. — Bee 

INDEMNITY OF TRUSTEES.— See Trustees. 
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INDICTMENT-^ 

For nuisance, 687. 

INFANTS— 

Suits by, must not be inequitable, 41. 

Misrexiresentations by, binding on them, 646. 

May be trustees, 154. 

Interest, from what time payable on legacies to, 206. 

Concurrence by, in breaches of trust, 191-192, 

Keconversion by, 231. 

Election by, 255. 

On foreclosure by mortgagee, day to show cause, when and when not 
given to, 387. 

Guardians of, who may be, 488*489. 

1. Father, 488. 

2. Mother, 488. 

May liave a co-guardian associated with her, 488. 

3. Testamentary guardian, 488. 

4. Guardian aj^pointed by stranger standing in loco parentis, 489. 

5. Guardian axqiointed by court, 489-490. 

Jurisdiction from crown as parens patrice, 489-490, 

Delegated to Chancery, 489. 

Becomes ward of court when action is commenced relative to his 
estate, 490. 

Or au order made without suit, 490. 

Infant must have i>rox>erty that court may exercise its jurisdiction, 
490. 

Jurisdiction over guardians, 491, 

When father loses his guardianship, 491. 

Being divorced loses his guardiunshij>, 491. 

Guardian selects mode and i>lace of education of liis ward, 492. 

Must educate ward in religion of father, 492. 

Unless fatlicr has otherwise indicated, 492. 

AVlien guardian gives security, 492. 

Guardian must not change oharactor of ward's projierty, 492-493. 

Excejit where necessary for his benefit, 493. 

Representatives w 1 k> would have taken before the change, still take 
after the conversion, if infant dies under age, 493. 

Seens, if he attain 21 and then die, 493-494. 

Usually raise necessary uioneys by mortgage, not sale, of his estate, 
494. 

Marriage of a ward of court must be with consent of court, 494. 
Conniving at marriage of, without consent of court, a contemiit, 494. 
Guardian must give recoguisance that ward shall not marry without 
consent, 494. 

Improper marriage restrained by injunction, 495. 

Settlement must be approvetl by court, 495. , 

Considerations on a settlement, 495. 

Settlement under Marriage Act, 4 Geo. IV, c. 76, 495. 

Binding settlementaby infants, under 18 A 19 Viet. c. 43, 496. 

As if of full age, but not further, 496. 

WaWer by ward of her settlement, 496, 

Father bound to matniain his chiidi^n, though there ia a proHuon 
for maintenance, 496-497. 

Except when lie is prevented by poverty, 497. 
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Wife liable under 33 & 34 Viet. o. 93, 497. 

Under 45 ^ 46 Viet. o. 75, 497. 

When father is entitled to an allowance for past or for future main> 
tenanoe, 497. 

How allowance is regulated, 497-498. 

Past maintenance, charge on infant's estate for, 498. 

Maintenance, when decreed, where trust for accumulation of income, 
498-499. 

Contracts by, when valid, 557. 

Contracts by, when void, 557. 

Contracts by, when voidable, 557 - 

Contracts by, under Infants’ Kelief Act (1874), 557. 

Gifts by, to guardians, 564. 

Partition in cases of, 707-708. 

See Lunatics. 

INFORMATION, CIVIL, 638 . 

INFORMATION, CRIMINAL, 688. 

INHERITANCE, ESTATES OF— 

Wife has no equity to a settlement out of, 468. 

Distinguished from life-estates in realty, 469.470. 

INJUNCTION— 

Definition of, 667. 

Its object preventive rather than restorative, 667. 

Effect of, in an administration action, 293. 

Jurisdiction arose from w'ant of adequate remedy at law, 667-668. 
Absolute right to, in lieu of damages, 608. 

Two classes of injunctions j>rior to Judicature Acts, 068 . 

Judicature Acts, changes effected by, 608-670, 

How far no change at all, 669, 

I. Orders (in lieu of injunctions) to stay proceedings or other 
remedial orders, 670. 

The injunction did not interfere with jurisdiction of common 
law courts, 670-671. 

Equity acted in personam on the conscience of the person 
enjoined, 671. 

Equity restrains proceedings in a foreign court, if parties 
within jurisdiction, 671. 

Relief where the remedy at law would be complete if proofs 
could be had, 671. 

Also in cases of purely equitable rights, 671, 

(a.) Equity would restrain proceedings on an instrument 
obtained by fraud or undue influence, 672. 

(6.) Where loss by executor or administrator of assets without 
his default, equity would restraiu proceedings against 
him by the creditors, 672-673. 

(c.) Equitable title protected against a bare legal title, 

^ 3 - - 

Husband a trustee for wife of separate i>roperty not vested 

in other trustees, 673. ^ 

(cf.) Injunction on creditor's bill for administration, 673-674. 
(e.) A party cannot bring several suits for one and the same 
purpose, 674. 

Except in case of mortgages, 674. 

3 » 
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(/.) Court protects officers who execute its own process, 674. 
Where equity would not stay proceeding^ at law, 674-676. 

(a.) In criminal matters, or matters not purely civil, 675. 

Unless the court had the parties before it, 675. 

(6.) Where ground of defence equally available at law, 675- 
676. 

(c.) Matters duly adjudicated upon by common law court 
could not be opened in equity, 676. 

Bquitable defences allowed at common law, 676-677. 

But only where equity would grant an unconditional and per- 
petual injunction, 677. 

Defendant could not be compelled to plead an equitable de- 
fence at law before Judicature Acts, 677. 

Sccuftf now, 677. 

References, when and when not they exclude the jurisdiction, 
677-678. 

2. Injunctions against wrongful acts of a special nature, two 
classes of, — 

(A.) Injunctions in cases of contract, 679-684. 

Supplemental to the jurisdiction to compel specific 
performance, 679.- 

Restrictive covenants, effect of notice of, 680. 
Injunction a mode of specifically performing nega- 
tive agreements, 680-681. 

No injunction if contract illegal, 679. 

Equity will restrain the breach of one part of an 
agreement, though it cannot compel specific per- 
formance of another part, 681-682. 

None where court cannot secure performance by 
jilaintiff, 682. 

Negative agreements not readily implied, 682-683. 
Injunction although contract is implied only, 683. 
Injunction in case of misrepresentations, 683-684. 
Injunction against breach of statutory contract, 684. 

(B.) Injunctions in special oases independent of contract, 
against torts, 685. 

Wherever there is a right, there is a remedy for its 
broach, if the right 1^ cognisable in a court of 
justice, 685. 

Equity will not interfere where legal femedy is com- 
plete, 685. 

I. In case of waste, — 

J urisdiction arose from incompetency of common law, 685. 
Common law powers over waste, 685-686. 

In what oases equity interferes, 686, 

Waste, 685. 

Equitable waste, 686. 

Where a x>erson was dispunishable at law, 686. 

Where tenant for life abused his legal right to commit 
waste, 686. 

Tenant in-tail after possibility of issue extinct, 686. 
Where aggrieved party had purely an equitable title, 687. 
Mortgagor and mortgagee, 687. . 

Permissive waste not remediable in equity, 687. 
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No in junction against ameliorative waste, 687. 

Waste under Judicature Acts, 687, 

St, Nuisances, 687. 

Public nuisance abated, by indictment, but sometimes also by 
injunction or information, 688. 

Where it causes special damage, 688. 

Private nuisance, 688. 

Court will not interfere if it can be compensated by dam- 
ages, 688. 

Where injury irreparable, 688, 

Where claim of right, 689. 

Darkening ancient lights, 689, 

1 light to lateral support of soil, 690. 

Of soil with buildings on it, 690. 

Asraiiist flooding a neighbour's land, 690. 

Pollution of streams, 690. 

Plaintiff would otherwise have to bring a series of actions, 

590. 

Further pollution of streams, 690-691. 

Injunction, when and whan not, against Ijocal Hoards, 691. 
Dibels, slanders, injurious trade-circulars, &c., 691-692. 
Pspecially trade-circulars, unless an action is commenced, 692. 
3. Copyrights, patents, and trade-marks, 692-701, 

Damages at law utterly inadequate, 69a, 

Jurisdiction, when exercised, ^3. 

Patents, &c., Act, 1883, 693. 

(A ) Cases of patents, 693-695. 

Injunction not issued as a matter of course, but dependent on 
circumstances, 693, 

As whether patent has been in existence for a long time, or 
its validity been established at law, 693. 

Three courses open to the court on interlocutory application 
for injunction, 694. 

(a.) Injunction simpficitcr^ 694. 

(6.) Interim injunction, plaintiff undertaking as to damages, 
694. 

(c.) Motion ordered to stand over, defendant keeping mean- 
while an account, 694. 

Particulars of objections, 694. 

Particulars of breaches, 694. 

Prior publication, a good objection, 695. 

(B.) Cases of copyright, 695-698. 

Plaintiff must make out his title, 695. 

No copyright in irreligious, immoral, or libellous works, <595* 
What is an infringement of copyright, 695. 

£ond Jide quotations, or abridgment, or use of common 
materials, not an infringement, 695-696, 

Secus^ if mold 696, 

Piracy of maps, calendars, tables, &c., 696. 

Copyright in lectures, 696-697. ^ 

Copyright in title of book, Ac., 697. 

Copyright in letters on literary subjects or furivate matters, 
697-698. 

(i.) The writer may restrain their publication, 697. 
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INJUNOTION-~(cd»i«i««e<?). 

(2. ) The party written to may also restrain their publication 
by a stranger, 697. 

(3. ) Pablication permitted on grounds of publio policy, 697. 
Injunction against publication of an unpublished manuscript, 
697-698. 

Action for injunction, where piracy grows in successive edi- 
tions, 698. 

(O. ) Cases of trade-marks, 698-701. 

Because equity will not permit fraud, 698-699. 

(i.) If trade-mark registered, then injunction dependent on 
property of plaintiff therein, 699. 

(2.) If trade-mark not registered, then injunction dependent 
not on property of plaintiff, but because of fraud of 
defendant, 698-699. 

A man cannot bo restrained from using his own name as vendor 
of an article, if not guilty of fraud, 700. 

Use of word “original*’ a fraud on the public, 700-701. 

In partnership matters, 596. 

(x.) Against omission of partner’s name, 596. 

(2.) Against carrying on another business, 596. 

(3«) Against destroying partnership property, 596. 

(4.) Against exclusion of partner, 596. 

Lord Cairns’s. Act, 701-702. 

Equity may give damages where it has a jurisdiction to grant 
injunction or specific performance, 701. 

May assess damages with or without a jury, or direct an issue, 

701. 

Constmotioo and effect of the Act, 701-702. 

(i.) Jurisdiction not extended where there is a iilain common law 
remedy, 701. 

(2.) No damages where the contract cannot be }>erformed at all, 701. 
(3.) No relief where damages only are asked for, 702. 

(4.) Damages may be awarded where a mandatory injunction is 
refused, 702, 

(5.) Where right to injunction, damages not given in substitution, 

702. 

(6.) Where court may compel specific performance of part of an 
agreement, it may ^ve damages for breach of another part, 
which it could not have enforced, 70a. 

Act repealed, jurisdiction preserved, 703. 

Sir John Bolt’s Act, 703. 

Injunction at common law, 704. 

General effect of the Judicature Acts, 704. 

IN LOCO PARENTIS— 

What puts one in, 276-278. — See Satisf action. 

INNOCENT USER— . 

Of registered trade-mark, effect of, 699. — See Injunction ; Tbads- 
Marks. 

IN P IRI DELICTO POTIOR EST CONDITIO POSSIDENTIS,— See 
Fbauixin Equity. 

IN PERSONAM— 

Equity Mta, 46^7* 
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INQUIRY FOR TITLE-DEEDS. — See Faacjd; Mobtoaqx; Nsou* 

GENGS; Notice. 

INQUISITION. — See Lunatics. 

INSANITY. — See Lunatics ; Partnebship. 

INSOLVENT ESTATES— , 

Administration of, in Chancery, 305-311, 

Administration of, in Bankruptcy, 311, 

Rights of secured creditors in cases of, 304-306. 

IN SPECIE. — See Specific Perpobmancb. 

IN SPECIE, ENJOYMENT, 106. 

INSURANCE— 

Policies of life and marine, assignable, 94.— See Equitable Aarion* 
MENTS. 

Forfeiture on breach of covenant to insure, relieved against, 419.—^ 
See Forfsituue. 

Contract of, void, unless complete disclosure. — See Fraud in Equity ; 
Surety. 

INTENTION— 

May be material fact. 544. 

INTEREST— 

What payable on breach of trust, 190- 191. 

When payable on legacies, 205. 

When and how far allowed on debts in administration actions, when 
estate insolvent, 310, 

When allowed on costs in foreclosure actions, 356-357, 

What arrears recoverable on mortgages, 356-357, 387, 

What payable where six months’ notice not given, 358. 

What payable where mortgagee brings action himself, 358. 

When higher rate recoverable in mortgage, 365. 

Recoverable by distress if mortgage deed contain an attornment 
clause, 391. 

Is at 4 per cent, in case of equitable mortgage by deposit, 397. 

What payments of, keep alive mortgage debt, 360. 

Payable on purchase-money after possession taken by purcha.ser, 663. 

INTEREST REIPUBLICAE, UT SIT FINIS LITIUM, 726.— See Bill 
OF Peace. 

I NTERPLE ADE R— 

Where two or more persons claim the same thing from a third 
person, 71 1. 

At common law used to be only in oases of Joint-bailment, 711. 
Plaintiff must have no personal interest in the subject-matter, 

711- 712. 

Except as to costs and charges, 712. 

Plaintiff must have been under no liability to either of the parties, 

712- 7x3. 

Essential that the whole of the rights claimed by the defendants 
should be finally detemuned by the litigation, 7x3, 

Cases of, before Judieature Acts, 713,; 
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INTEBPLEADEB- 

E.g.^ Where one title legal and the other equitable, or both equit- 
able, 713-714. 

Cases not usually for, 715-716. 

(1.) Agent against principal, 715. 

Except where principal has created a lien in favour of a third 
party, 71S. 

(2.) Tenant against his landlord, and a stranger clainung by a para- 
mount title, 715. 

But tenant may bring bill of, in exceptional cases, 715-716. 

(3.) Bheriff seizing goods could not, 716. 

Unless there were conflicting equitable claims, 716. 

Under the Judicature Acts, 714, 716. 

Affidavit of no collusion, 716-717. 

Transfer into County Court, 717. 

INTER VIVOS.--See Gifts Inter Vivob. 

Intestates’ estates act, 1884. 

Provisions of, enlarging escheat to Crown, 137-^38* 

INVESTMENT— 

Discretion of trustees as to, 158, 160. 

Valuations for, by trustees, 158-159. 

Limit of value generally, 161. 

Under Trustee Act, 1888, 161. 

On authorised securities only, by trustees, 176. 

Range of investments authorised for trustees, prior to 12th August 
1889, 177. 

Since that date, 178. 

Of sejiarate estate of married women, effect of, — 

(f.) In case of income, 428-429. 

(2.) In case of capital, 442-443. 

IRREPARABLE INJURY— 

A ground for an injunction, 699. 

JOINT CREDITORS. — See Creditors ; Partnership. 

JOINT DEVISEES.— See Joint-Tenancies. 

JOINT MORTGAGEES.- See Joint-Tenancies. 

JOINT PURCHASERS.— See Joint-Tenancies. 

JOINTRESS— 

Right of, to redeem, 354. 

JOINT-TENANCIES— 

Equity does not favour, 42-43. 

None where purchase-money advanced in unequal shares, 42-43, 140. 
None where mortgage-money advanced in equal or unequal shares, 
43 - 43 . * 4 ** 

Although express joint account clause, 43. 
jBtqui^ discourages survivorship, and even law does so in commercial 
purchases, 141. 

Full survivorship where lands devised in joint-tenancy, X4X* 

Unless such lands thrown into partnership assets, 141. 
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JOINT-TENANCIES ^{eonHnued). 

lAen for improvementa on property held in, 41a. 

For coats of renewing lease by joint- tenant* 413. 

No lien* but action* for parchase-money wholly paid by one. 413. 

JUDGMENT CREDITOR— 

Is not within 27 Elis. c. 4. 82. 

Priority of, in administration of assets. 291. 

Difference according as judgment registered or not, 291. 

Difference according as judgment against deceased or against executor* 
291-292. 

Rights of, to redeem mortgage. 355. 

Tacking as regards. 374-375. 

JUDICATURE ACTS. INFLUENCE OF— 

General effects of fusion of law and equity, 10-11. 

As to assignment of clioses in action, 100. 

As to time being no bur to breach of trust, 187-188. 

As to administration of assets, 303-304. ^ 

As to executor's liability for accidental loss of assets, 297, 316, 336, 
516-517. 

As to suretyship, 588-589. 

As to auxiliary jurisdiction generally, 10-11, 718-739. 

JUDICIAL DECLARATION.— See Surety. 

JUDICIAL SEPARATION.— See Divorce Act. 

JURE MARITI. — See Husband ; Separate Estate. 

JURISDICTION IN EQUITY— 

Nature and character of, i. 

Origin of, 5. 

Modem fusion of, with law, 10. 

Classification of, prior to and as affected by Supreme Court of Judi- 
cature Act, 11-13. 

Is in personam^ 45-4^- 

Not lost, but becomes concurrent, where law acquires jurudiouon, 

510-511. 

How affected, as regards injunctions, by the J ndicature Acts* 668-670. 

JURISDICTION IN LUNACY— 

Distinguished from jurisdiction in Chancery, 500-502. — See Lunatics. 

JUS ACCRESCENDI— 

Not applicable to mercantile transactions, 141. 

JUS DISPONENDI— 

Of wife, over her separate estate, 426-427. 

(1.) Over personal estate* 426. 

(2.) Over real estate, 427. 

Life estate, 427. 

Fee-simple estate. 427. ^ ^ 

Of wife, when the separate estate is restrained from anticipation, 
439.440. 

JUST OB CONVENIENT* 669. 
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LACHES-- 

A bar in equity, ao2i. — See Axx)UIESOBNOB. 

In case of reversioners. — See Stale DEifANDS. 

In actions for speciflo performance, 656-65/. — See Specific Peb- 

POBMANCE. 

LAND. — See Assets ; Conversion. 

LAND CERTIFICATE— 

Deposit of, by way of mortgage, 398. 

LANDLORD AND TENANT— 

Limited relief in equity between, formerly, 420-421. 

Enlarged relief between, under Conveyancing Act (1881), 421. 
Interpleader as between, 715 - 

LAND OR MONEY. — See Conversion ; Partnership ; Rb-Conveb- 

SION. 

LAND TRANSFER ACT (1875)— 

Provisions of, regarding legal estate, 186-187, 380- 

LAPSED DEVISE. — See Assets ; Marshalling of Assets. 

LAPSE OF TIME. — See Limitations. Statute op; Laches. 

LATERAL SUPPORT, 690.— See Torts. 

LAW AND EQUITY— 

Severance of, 5, 10. 

Fusion of, 10, II, 27-28, et passim, 

Inter-aotion of, 18-19. 

Distinction between, as regards the limitation of actions, 20-21. 

Other distinotions between, 588-589. 

LAW AND FACT— 

Mistakes of, distinguished, 523, 528. — See Mistake. 

LAW, EQUITY FOLLOWS ANALOGY OF.— See Equity Follows 
Law. 

LAW PREVAILS WHERE EQUITIES EQUAL— 

Illustration of the maxim, 22-23. 3 ^ 3 i- 

Application when defendant is purchaser for value without notice, 

23- 

(i.) Where plaintiff has equitable estate only, and defendant has 
legal and equitable estate both, 23-25. 

(2.) W'here plaintiff has legal estate and defendant equitable 
• estate, — 

(a.) In now obsolete auxiliary jurisdiction, 26-28. 

(6.) In originally concurrent jurisdiction, 28. 

(3- ) Where plaintiff has equitable estate and defendant has equit- 
able estate, 29. 

(4. ) Where plaintiff has an equity only, and defendant the actual 
estate, 30. 

See also Legal Estate ; Purchaser ; Priority. 

LEASEHOLDS— 

E^t within Statute of Uses, 53. 

Within Statute of Frauds, 54. 

Duty to convert, when, 180-181. 

Duty to convert, when excluded, x8z.— See Tbustebb. 
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LEASEHOLDS— (contmutfef). 

Within Locke King’s Amending Acts, 321. 

Of wife, husband's rights in, 421-422. 

Of wife, equity to settlement out of, 463-464, 

LEASES— 

Rights of mortgagor to make, 362-363. 

Rights of mortgagee to make, 370. 

Mortgagee cannot take from mortgagor, 370. 

Renewal of, 148, 370, 

LEASES, RENEWAL of. — See Constructive Trusts ; Lien ; Mobt- 

GAGE. 

LECTURES, COPYRIGHT IN. 696 697. 

LEGACIES— 

To charities. — See Charities, 

In lieu of dower, 205. 

Suita for, only in equity, unless executors assent, 202. 

Equity jurisdiction, when exclusive, 202-203, ^ 

Equity jurisdiction, when concurrent, 203. 

Jurisdiction of equity not affected by Court of Probate Act (1857), 
nor (practically) by Judicature Acts, 202. 

Division of, — 

(i.) General, 203. 

(2,) Specific, 203. 

(3.) Demonstrative, 203-204, 

Distinctions between, 204-205. 

Priority of certain kinds of, 204-205. 

Construction of, 205-206. 

( I. ) Where charged on land, 205. 

(2.) Where not so charged, 205. 

Interest upon, from what date computed, in general, 205, 

Arrears of, when and whut recoverable, 206, 

Differences between, and donationes mortis causd, 201. 

Accretions to, when they go with the legacy, and when not, 206-207. 

And when as capital or us income, 207-208. 

Conditions of forfeiture annexed to, effect of, 243-244. 

See also Satisfaction ; Performance ; Mistabe. 

LEGACY IMPORTS BOUNTY, 268-269. 

LEGAL ASSETS.— See Assets. 

LEGAL ESTATE— 

What constitutes best right to call for, 25, 377. 

Preference given to, 23-25, 373 * 37 ®- 
When no preference given to, 186-187, 380. 

Whether got in at time of purchase (or mortgage) or afterwards^ 
24 - 25 » 377 - 

Equity founds on, 17-18, 153-154. 

Lapse of, effect of, 155. 

See Mobtoagb ; Notice ; Tacking. 

LEGAL MORTGAGE— 

When takes priority over prkw equitable mortgage, 381. ^ 

When postponed to subsequent equitable mortgage, 381. 

When not so postponed, 381. 

See Mortgage ; Mortgage, Equitable. 


L 
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IJiNOTH OF TIME— 

Effect of, on re-oonver«ion, 333. 

Effect of, on election, 257. 

LESS— 

Modes of, 271. — See Satisfaction. 

LESSEES— 

Are purchasers within the statute 27 Eliz. c. 4, 82. 

LETTERS, COPYRIGHT IN, 697-698. 

LIABILITY OF PURCHASER.— See Purchask-Money. ^ 

LIABILITY OF TRUSTEES. — See Dilioenob ; Nbglioence; Trustees. 
LIBEL— 

Restrained by injunction, 691-692. 

LIEN— 

Varieties of, 408. 

" Foundation of equitable jurisdiction regardiug, 408. 

Vendor's, for unpaid purchase -money, 142-144. 

Waiver of, 143. 

Lien not lost by taking a collateral security per se, 143. 

Against whom lien may or may not be enforced, 144-145. 

Vendor may lose his, by negligence, 145-146. 

Provisions of the Conveyancing Act, x88i, regarding, 146. 
Provisions of the Yorkshire Registries Act, 1884, regaiding, 

147. 

Vendee's, for prematurely jmid purchase-money, 146, 

Trustee has, for expenses of renewing lease, X50-151. 

Realisation of, 151. 

Life-tenant has, for what improvements, 149-X50. 

Person paying premiums on policy has, in what cases, 151-152. 
Covenant to purchase does not create, on laud purchased, 262-263. 
Within Locke King's Amending Acts, 322. 

Particular, distinguished from general, 409. 

On lands, distinguished from lien on goods, 409. 

On papers, distinguished from lien on funds, 409-4x0. 

8olicitor has, on deeds and papers of his client, 409-410. 

And on fund realised in a suit, 410-411. 

Solicitor, although discharged, has lien, 4x0. 

Subject to new solicitor's lien, 41Q. 

Town-agent may have, 412. 

On deeds or on fund, as against third parties, is commensurate with 
client's right at time of deposit, 411-412. 

Used to prevent set-off against sum due from client, 4x1. 

' Secus^ now, 411-4x2. 

Banker's lien, 412. 

Quaei liens, Mcil, charges in the nature of trusts, 4x2. 

Vendor's, for money advanced for improvements, 4x2. 

In case of breach of trust, on other funds subject to the trust, 189- 
190, 4x2. 

Non^ where two purchase and one pays the purchase-money, 4x3. 
Joint-tenant's, for costs of renewing lease, 4x3. 

Joint* tenant's, for costs of re-decorating, 413. 

Liability for, under Locke King's Acta, 33a. 
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LIFE. — See Tjbnant fob Life. 

LIFE*INTERESTS— 

In personal property^ distingnislied from absolute Interests, 464-467, 

LIMITATION OF ESTATES— 

In equity, if trust executed, 19-so, 58. 

In equity, if trust executory, 19-20, 58-60. 

LIMITATION, STATUTES OF— 

lu what sense equity bound by, 20-31. 

Charities barred by, like individuals, 125. 

Time runs in favour of constructive trustees, 166. 

As between trustees and cestui qut trusty 187-188. 

In general, no bar, 165. 

Under Trustee Act, 1888, 188. 

Creditors having a charge only, barred in twenty (now twelve) years, 
297. 

When right itself, or only remedy, is barred, 298, 

Protection of executor under, 334. 

Rights of mortgage in possession under, 359-360. 

When agent may plead, 166. 

Time for bringing foreclosure action, 386. 

LIQUIDATED DAMAGES.— See Penal Sum. 

LIS PENDENS.— See Equitable Assignment ; Akmets. 

LOCAL BOARDS— 

Injunction against, when and when not, 691. 

LOCAL RATES.— See Rates. 

LOCKE KING’S ACT— 

Exoneration of personal estate from mortgaged debts, 319. 

Did not extend to mortgages on leaseholds, 321. 

Amending Act (1877) extends to leaseholds, 331. 

Vendor’s lien is within, 322. 

General constnietion of Act, 323-324. 

See Assets ; Exoneration ; Pbimaut Liability. 

LORD OF MANOR— 

Not entitled formerly to escheat of copyhold where trustee, 137. 

SemlflCf entitled now, 137. 

Entitled to redeem a mortgage, 354 * 355 * 

LORD CHANCELLOR— 

Jurisdiction of, in Chancery, 9, 10. 

Jurisdiction of, in Lunacy, 500-503. 

LORD CIIANWORTH’S ACT— 

Trttstee*s receipt for any trust moneys a good discharge, X13, 114* 
Range of investments under, 177. 

Repeal of, 177. 

LORD ST. LEONARDS* ACT— 

Purchaser's exoneration from liability under, 113. 

Power to sell or mortgage implied by charge of debts, 1 15. 

Range of investments under, 177. * 

LORDS JUSTICES— 

Jurisdiction of, in Lunacy, 500-503. 
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liOSS OF SECURITIES.— See Sueett. 

LOST BONUS.— See Accident. 

LOST NOTES.— See Accident. 

LUNACY REGULATION ACTS, 502. 504-505* 

LUNATICS (SO FOUND)— 

Reconversion by. 231. 

Election by, when so found and when not so found, 256. 
Unsoundness of mind is no ground of jurisdiction in equity, 500. 
Jurisdiction was in Exchequer on inquisition. 500- 501. 

Exchequer jurisdiction in Lunacy transferred to Lord Chancellor, 
501-502. 

Lords Justices acquired and now exercise jurisdiction, 502. 
Regulation Acts regarding, 502. 

What proceedings would be a contempt in Lunacy, 503. 

Equity exercises jurisdiction notwithstanding the lunacy, 504. 
Subject to the sanction of the court in Lunacy, when there has been 
an inquisition, 504-505. 

Allowance for maintenance of lunatic, 505 ; and see Addenda. 
Conversion of lunatic’s estate, 506. 

His interest alone considered, 506. 

His representatives have no equities between themselves, 506. 
But the order of the court usually saves their interests, 506. 
'Contracts of, are void, 557. 

Partition in cases of, 707-708. 

See Infants. 

LUNATICS (NOT SO FOUND)— 

Jurisdiction of the court over, 506. 

As regards guardians, 507. 

As regards maintenance, 507. 

As regards payment of his debts, 507 ; and see Addenda. 
MAINTENANCE. — See Chaupbrty ; Infants ; Lunatics. 

MAINTENANCE OF INFANTS— 

Father liable for, of his children, 496-497. 

And mother liable for, under Married Women’s Property Acts, 497. 
When father entitled to an allowance for, past and future, 497. 

How allowance regulated, 497-498. 

Charge for, when it may be created, 498. 

When directed, notwitbstandiug trust fur accumulation, 498-499. 

See Infants. 

MAINTENANCE OF LUNATICS.— See Lunatics. 

« 

HAINTSNANOB OF WIFE,— See Desertion; Equity to a Settle- 
ment; Husband; Married Woman. 

MALINS’ ACT— 

Provisions of, regarding married woman’s alienation, 473>474. 
MANDATE— 

XHsti iguished from an equitable assignment, 95*96.. 
MANUSCRIPT— 

Publioation of, injunction against, 697-698. 
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MAPS, COPYRIGHT IN, 696. 

MARITAL RIGHT. — See Fbaud on Mabital Right ; Mabbied 
Woman. 

MARITI, JURE. — See Husband ; Sepabate Estate. 

MARKETABLE TITLE, 660. 

MARRIAGE— 

Of wards of court. — See Infants. 

Gifts or legacies on condition of. with consent of parents or guar* 
dians, 560. 

Marriage brokage contracts void, 560. 

Contracts in general restraint of, 561. 

By itself is not a part-performance, 643-644. 

See Fbaud in Equity ; Speoifio Peuformanoe. 

MARRIAGE ACT— 

Settlements under, 495-496.. 

MARRIAGE ARTICLES— 

Executory trusts in, 59. 

Construed so as to make strict settlement, 60-61. 

How far and when they control the settlement, 533*534. 

May be put in writing subsequently to the marriage, 84. 

MARRIAGE CONSIDERATION— 

Under 27 Eliz. c. 4, 80*83. 

Post-nuptial settlements in pursuance of ante-nuptial parol agree- 
ment, qu(si'e, valid or not, 83-84. 

Who within scope of, 88-89. 

Case of widow re-marrying, 88-89. 

Case of widower re-marrying, 89. 

MARRIAGE SETTLEMENTS. — See Setti.£MENTS ; Infants. 

MARRIED WOMAN— 

Presumption of advancement in favour of, 132. — See Advancement. 
Acquiescence in breach of trust by, 191-192. — See Breach of Truut. 
Reconversion by, 231. 

Husband not put to election under invalid will of, 246. 

Election by, formerly and now, 254-255. 

Mortgage by husband of her estate of inheritance, 394. 

Rights of, at common law, 421-422. 

Her husband entitled in consideration of mamtalning her, 422. 
Interference of equity in creating separate estates — See Separate 
Estate. 

Interference of equity in decreeing wife an equity to a settlement.— 
See Equity to a Settlement. 

Position of, when engaged in trade, formerly and now, 436, 451. 
Cannot be committed for debt, 436. 

Her power to contract generally, 435-436, 450-451. 

Not a suitable trustee, 154. 

See also Fraud on Marital Rights ; Pabaphebnalia ; Pin- 

Monet ; Separate Estate ; Subvivobship, Wife’s Bight or. 

e 

MARRIED WOMEN’S PROPERTY ACTS (1870, 1874)— 

Applicable to women married after 9th August 187^ and before zst 
January 1883, 445. 
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MABRIED 'WOMEN’S PROPERTY ACTS {1870, i874)-(eonitntterf). 
Wages and earnings, 446. 

Personal estate ab inteatato, 446. 

Personal estate not exceeding £200 under will or deed, 446. 

Heal estate descending, 446. 

Questions between husband and wife, 446-447. 

Wife's right of action against third parties, 447. 

Wife's liability for ante-nuptial debts. 447. 

Husband’s liability for same, when and to what extent, 447-448. 
Wife’s liability to support pauper husband and children, 448. 

MARRIED WOMEN’S PROPERTY ACTS (1882, 1884)— 

Not applicable out of the jurisdiction, 448. 

Separate property, items of, under, 448-449. 

(i.) In case of women married on or after ist January 1883, 449. 
(a.) In case of women married before ist January 1883, 449. 
Stocks, shares, Ac., when to be, and. when not to be, separate pro- 
perty, 449-450* 

Separate property under, held without any trustee, 450. 

Woman having separate i>roperty under, and trading, may be made 
bankrupt. 451. 

Not compellable, in such case, to exercise general power, 451. 
Woman having separate proi»erty under, may contract like u man, 

Even with her own husband, 450. 

The liability being proprietary, not personal, 450. 

May sue like a man, 451. 

May be sued like a man, 45T. 

May make will, 450. 

In absence of specific incapacity, 451. 

Loans by, to husband, in case of liis bankruptcy, 451-452, 

Loans to husband’s firm, 453. 

Securities taken from husband, 453. 

Liable for ante-nuptial debts, 452-453. 

Liable for debts during marriage, 450. 

The liability includes future accruing property, 451, 

Liability of, for breach of trust or devastavit, 452. 

Liability of, in case of pauper husband, 454. 

Separate property under, includes appointment property, 451. 
Remedies of wife (civil and criminal) under, 453. 

Remedies of wife summary against husband, 454. 

Wife’s executor or executrix, position of, 454-455. 

Wife’s policies of assurance effected under, 455. 

Trusts of policy moneys, 455. 

Provisions of settlements not affected by, 455-456. 

The restraint on anticipation not affected by, 456. 

Settlements by married women of separate estate under, how they 
may be invalidated, 456. 

Rights of husband, how fnr affected or unaffected by, 456. 

General effect of the legislation, 456. 

See Ssp ABATE Estate ; Husband. ' 

«» 

HABSHALLINO OF ASSETS— 

Where aeeete partly legal and partly equitable, 335. 

Principle of, explained, 335. 
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MARSHALLING OF ASSETS— (confmucc;). 

I. As between creditors, simple contract creditors permitted to stand 
in the place of specialty creditors, as ajj^ainst realty, 336, 

Also in case of mortgagee or unpaid vendor, who exhausts the 
personalty. 336-337. 

Realty now assets for payment of all debts, 3 & 4 WilL IV, c. 104, 
337 - 

Priority of creditors inter ae abolished in 1870, 337. 

Priority of creditors where estate insolvent, 337. 

None except between creditors of same person, 337. 

II. As between beneficiaries entitled, princix>le of, hoW derived from 
order of liability of divers properties, 339-340. 

General principle, applications of, 340-342. 

Widow's paraphernalia, preferred to a genenil legacy, and all 
volunteers, 340. 

Right of heir to marshal as to descended land, 341. 

Devisee of lands charged with debts, 341. 
position of residuary devisee, 341. 

Pecuniary legatees, in favour of, 341-342. 

Specific" legatees and devisees contribute rateably infer se, 342. 
If specific devisee or legatee take subject to a burden, he cannot 
compel the others of the same class to contribute, 342>343. 
Between legatees, where certain legacies are charged on real estate, 
and the others are not so charged, 343. 

What amounts to an implied charge of legacies on real estate, 344. 
Where legacy charged on real estate fails, it is not transmissible, as 
being not so charged, 345. 

None in favour of charities, 345. 

Unless by express or implied direction in will, 346. 

Or unless charities enabled to take realty by devise, 346. 

See Asskth, Administration of; Exoneration, Ac. 

MARSHALLING OF SECURITIES— 

General rules regarding. 338. 

As against sureties, 338, 593. 

^lATERIALITY— 

Of fact, in cases of mistake, 528. — See Mistake. 

Of fact, in cases of fraud, 543. — See Fraud IN EQUITY. 

Of infringements of copyright, 696. — See CoFV right. 

MATRIMONIAL CAUSES ACT— 

Separate estate under, 445. 

MAXIMS OF EQUITY— 

Equity will not suffer a wrong without a remedy, 16. 

Equity follows the law, 17-21. 

Where equities are equal, the first in time shall prevail, 21-22. 
Where there is equal equity, the law must prevail, 22-31. 

He who seeks equity must do equity, 40-41. 

He who comes into equity must come with clean hands, 41. 

Delay defeats equities, 41-42. 

Equality is equity, 42-43* 

Equity looks to the intent rather than the form, 43-44. # 

Elulty looks on that as done which ought to have been done, 44-45. 
Equity imputes an intention to fulfil obligations, 45. 

Equity acts in personam, 45 ^ 47 * 
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HESNE MOETGAOE.— See Mortgage; Tacking. 

MINES— 

In cate of mortgages, 371. 

MISDESCRI PTION— 

III case of legatees, 535-536. 

In case of contracts for the sale of land, 653-656. 

See Specific Perfobh ance. 

MISLEADING CONDITIONS, 647. 

MISLEADING TKADE-MARKS.— See Tbai>e-Mark8. 

MISREPRESENTATION— 

Of act and of intention, distinguished, 18, 19, 544. 

When a ground of defence to specific performance, 647, 

By agent, is that of principal, 647. 

See Fraud in Equitv ; Specific Performance. 

MISTAKE— 

(a.) Being mistake of law, — 

lynorantia legia neminem excuaat^ 523. 

An agreement under a mistake of law binding, 523-524. 

Unless it be an error of construction, 524. 

Or unless in the case of money paid to an officer of the court, 
5 ^ 4 . 

Apparent exceptions where there are circumstances of fraud, 524-526. 
Where a party acts under ignorance of a plain and well-known 
principle of law, it creates a presumption of fraud or mala 
fidfa, 525. 

Surprise combined with a mistake of law remedied, 525- 
Where mistake arises on a doubtful point of law, a compromise will 
be upheld, 526. 

Family compromises upheld on this ground, 526. 

If there be no auppresaio veri or auggestio falai, but a full 
disclosure, 526-527. 

There must be a full and fair communication of all the 
material circumstances, and honest intention alone will 
not suffice, 527. 

No relief where position of parties has been altered, 527. 

Unless there has been gross imposition, 527. 

Equity will not aid against a bond fide purchaser for value without 
notice, 527-528, 

(6, ) Being mistake of fact, — 

Mistake of fact, as a general rule, relieved against in equity, 528. 

X. Fact must be material, 528. 

Relief given, whether mistake is unilateral or mutual, 528. 

2. Must be such as party could not get knowledge of by diligent 

inquiry, 529, 

3. Party living knowledge must have been under an obligation to 

discover the fact, 529. 

4. Where means of information are equally open to both, no relief 

if no confidence reposed, 529*530. 

Grounds generally for equitable relief, 530. 

Oral^evidence admissible in case of accident, mistake, or fraud, 530- 

Mistake, not of law, in a written doeument, may be proved by 
extrinsic evidenoe, and the instrument rectified^ 531. 
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J^USTAKE — {continued). 

May be implied from nature of the case, 531. 

A partnership debt, though joint at law, may be treated in equity aa 
joint and several, 531-532*. 

When obligation exists by virtue of covenant alone, it must be 
measured by the covenant, 532. 

Diversity of relief, according as the mistake is mutual or is unilateral, 

532 - 533 * 

Kcctification of mistakes in marriage settlements, 533-534* 

1. Where both articles and settlement before marriage, 533 * 

. 2. Where i»re-nuptial settlement purports to be in pursuance of 
articles, 533. 

3. Extriiijsic evidence •admissible to show that pre-nuptial settle- 

ment was made in pursuance of articles, 533* 

4. Settlement after marriage, 53 J. 

Dut the true contract will nut be varied, 534- 
Mistake in marriage contracts mu.st be of both j>arties, 534-535. 
AVhere iustrunicnt delivered up or cancelled under a mistake, 535 * 
Defective execution of powers, 535. 

Mistakes in wills, 535- 537. 

Mere niisdescriidion of legatee will not defeat legacy, 53 ^ 

Legacy obtained by false persoiiation, sfcwx, 5^6, 

Revocation of legacy 011 a mi*stako of facts, 53 ^' 537* 

Party claiming relief must have sui>crior equity, 537 * 53 ®* 

No relief between volunteers, 538. 

• Or where defect is declared fatal by statute, 538, 

How far a defence to action for specific performance, 647-648, 

See Accident; Extrinsic Evidence. 

MIXED FUND— 

Of land and money. —See Conveksiox. 

Of legal and equitable assets, how dealt with, in an administration, 
action, 290. 

MODUS ET CONVENTIO VINCUNT LEGEM, 35o-35i*— Sec Mort- 
gage. 

MONEY OK LAND.— See Conveiwiox; liE-coNVERaiON. 
MORTGAGE— 

Instead of sale, bj' executors, 183. 

Form of, when given by executors, 183. 

Under Lseke King’s Act.— Soe EXONERATION ; Locke Kino’e Act. 
Liability of executors to pay, 325. 

Refunding of personal assets, to pay, 325-326. 

Title to surplus moneys on sale by mortgagee, 312, 389-390. 

Primary fund for payment of, under Locke King’s Act, 3 * 9 - 
Defiuitiou of, 347. 

"What proi>orfcies are mortgageable, 347 * 348 . 

What properties are not mortgage.i.blo, 347. 

Or only within limits and under restrictions, 347. , 
Ecclesiastical benefices, 347. 

Pew rents, 347. 

Half-pay, 347 - 348 * 

Undertaking of company, 348, 

Calls on shares, 348. 

Proi>erty of Turnpike Trusts, 348 - 3 ^ 49 * 


3 « , 
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MORTGAGE — {con tinued). 

At common law, an eatate upon condition, 349. 

Forfeiture at law on condition broken, 349. 

Interference of equity, 350. 

Equity operated on the conscience of the mortgagee, 350. 

Held a mere pledge, with right to redeem, notwithstanding 
forfeiture at law, 350. 

Debtor cannot at time of loan preclude himself from his right 
to redeem, 350-351. 

Right of pre-emption may be given to mortgagee, 351. 

Conveyance, with option to repurchase, 351-352. 

Circumstances distinguishing a, from a sale with right of x^urchase, 

352. 

Effects of this distinction, — 

(i.) In a sale with right of repurchase, time is strictly to be 
observed, 352. 

(2.) In a sale with right of repurchase, if purchaser die 
seised, money goes to real representative, 352. 

Forms of mortgage now in disuse, — 

1. Vivum vadiilm, lender to jiay himself from rents and x')rofi.ts, 353 - 

2. Mortuum vadium^ creditor took rents and i>rofits without 

account, 353. 

3. Welsh mortgage, mortgagor may redeem at any time, 353 - 
Eature of equity of redemption, in modern mortgage, 354. 

An estate in land, over which mortgagor has full xiower, sub- 
ject to encumbrance, 354, 

Devolution of equity of redemption same as of the land, 354. 
Who may redeem, 354-355. 

SSucoessive redemx^tious, order of, and general princix>le regarding, 

355-356. 

Usually only one time now given for redemption, 356. 

When the old rule is still followed, 356, 

Arrears of interest recoverable on redemption, 356-357, 

Comx^elllug transfer instead of redemi>tion, 357. 

Time to redeem, 358. 

Statutes of Limitation, effect of, under old and under present law, 

358*359. 

Time for redemx>tion not now extended for disabilities, 359. 

Time for remedy on bond or covenant, 360. 

The equity of the mortgagor after forfeiture recognised by 15 & 16 
Viet. c. 76, 361. 

Same equity further recognised by Judicature Acts (1873-75), 361, 
M ortgagor in possession not accountable for rents and profits, 361. 
Mortgagor in x>nssea8ion restrained from waste if security be insuffi- 
cient, 361-362. 

Mortgagor tenant at will to mortgagee, 362. 

Unless holding by re-demise, 362. 

Mortgagor could not make leases binding on mortgagee, 362. 

Mortgagor oau do so now, 362-363. 

Mortgagee entitled to take {possession, 363. 

May take {possession of part, 365. 

But may recognise tenant of mortgagor, 363, 

Mortgagee may have receiver, 363-364. 

Rents payable to receiver, 363-364. 

West India, estates, 364. 
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MORTGAGE — {contin%ted). 

Stipulation for higher rate of interest, if in arrear, will be relieved 
against as a penalty, 364*365. 

Fines in Building Society mortgages recoverable in full, 365. 

Premium for loan treated as jmrt of princi]>al, 365. ^ 

Mortgagee must keep estate in necessary re|>air with sut'iilus rents, 

365. 

Mortgagee not bound to speculate, 368. 

Mortgagee may have inqtiiry whether outlay bcnciicial, 368, ’ • 
Mortgagee in possession must account, 3O6. 

Even although ho has assigned the mortgage, 366. 

Unless the assignment was with the consent of the mortgagor, 
366. 

Or unless it was hy direction of the court, 366. 

What is, and whnt is not, a taking of possession hy the 
mortgagee, 366. 

How far and when accountable for back-rents, 366-367. 
Mortgagee in possesnion accountable only for what ho has, or 
but for wilful default might have, received, 367-3 8, 

Not accountable for collateral advantages, 368, 

Annual rests against, when and when not directed, 3 ^®‘ 3 ^ 9 * 
Mortgagee until payment could not bo coinpolled to produce his 
title-deeds, 369. 

His liability for loss of title-deeds, 369. 

Must retain all his securities, to hand over on redemption, 
Can be compelled now, 369. 

Cannot take a valid lease from mortgagor, 370. 

Could not in equity make a binding lease, 370. 

Can do so now, 370. 

Renewing lease, holds subject to mortgagor's equity, 37 ^* 

Of advowson, presents the mortgagor's nominee to vacancy. 

Could not fell timber unless security insuflicient, 

Can do so now, 371. 

Cannot commit waste, 371-372. 

The doctrine of tacking, — 

Its principle, 372 ' 373 - 
Its origin, 372. 

Its rules, 373-380. — See Tacki>’G. 

WTiere legal estate is outstanding, mortgages rank in order of time, 
377 ’ 

Unless one have better right to call for legal estate, 377. 

In Building Society mortgages, tacking when and when not allowed^ 
377.378. 

Tacking as against 'sureties, 378-379. 

None if surety is also a co-mortgagor, 379. 

None as regards lands in Yorkshire, 380. 

Priority may be lost hy fraud, 381. 

Priority may be lost by negligence, 381. 

But not by mere carelessness, 381-382. ^ 

Consolidation of mortgages, 383-386. 

Distinguished from tacking, 383. 

Distinguished from one mortgage of distinct properties, 3®S* 
Necessary limit to, 384. 
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MOETGAGE— (coMttntted). 

Abolition of, 384. 

Even as regards costs, 385. 

Special remedies of mortgagee, 386-391. 

(1.) Foreclosure, 386-389. 

Nature of action, 386. 

What may be added to principal money, 386-387. , 

Only lies on default, 386. 

May be in Bankruptcy or in Chancery Division, 387. 

Time for bringing, 387. 

Interest recoverable in, 387. 

Infants’ day to show cause, 387. 

Judgment in action may combine personal judgment for debt, 
388-389. 

llecovery of possession on foreclosure, 386, 397. 

(2.) Sale by court in foreclosure action, 389. 

Power of sale in mortgage deed, 389. 

Eifeot of not giving notice before exercising power, where 
notice required, 390. 

Such notice in general required, if mortgage between client 
and solicitor, 390. 

Power of sale under Conveyancing Act (1881), 390. 
Compensation on compulsory purchase, 391. 

(3.) Kemedy by distress under attornment clause, 391. 

Mortgagee may pursue all his remedies concurrently, 391-392. 

If mortgagee foreclose first, and then sue on the covenant, he opens 
the foreclosure, and mortgagor may redeem, 392. 

So also if he receive any rents, subsequently to foreclosure nish and 
before the day for redeinj^tion, 393. 

Foreclosure decree, even when absolute, may be opened, 392. 
Mortgagee will be restrained from suing on covenant or bond if he 
have not the estate in his power, 393. 

Mortgiige followed by sale, and second mortgage by the purchaser, 
continuing liability of original mortgagor, and his indemnity, 393. 
The equity of redemption follows the limitations of the original 
estate, 393-394. 

By busbaiul of his wife’s estate, 394. 

The equity of redemption results to the wife, 394. 

XJnloss dilferept intention manifested, 394. 

Be-conveynnee should pursue the proviso for redemption, 397. 

By husband of husband’s own estate, 394. 

Inquiry as to, in case of partition, 710. 

See Mortgage, Equitable; Mortgager of Personalty ; Pledge; 
Tacking ; Consolidation ; Fraudulent Gifts. 

MORTGAGEES— 

• Are purchasers within the statute 27 Eliz. c. 4, 82. 

XJsed to become entitled to equity of redemption on death of mort- 
gagor intestate and without heii's, 136-137. 
aSecus now, 137. 

Heir of, used to be trustee for personal representative, 152-153, 

And is still so as to copyholds, 153. 

Executor or administmtor of, now takes the mortgaged lands, 152. 
Rights of, not affected by general charge of debts, 301-302. 

Rights of, not affected by Ijocke Ring’s Acts, 319. 
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Marshalling as against, and in oases of, 338, 587. 

Right of, to take and effect of taking possession, 365-366, 396-397, 
Back-rents, accountability for, 366-367. 

See MoRTaAGOR ; Mortgage. 


MORTGAGE, EQUITABLE— 

Of realty by deposit of title-deeds, 395* ^ 

Statute of Frauds requires contracts concerning lands to be in 
writing, 395. 

Deposit of title-deeds, being an agreement cxeculctl^ not within the - 
statute, 395. 

Origin of the doctrine, 395*396. 

Remedies upon, either foreclo.suro or sale, 396. 

Whether a written memoraiulum or not, 396. 

Recovery of possession on foreclosure, 397. 

When deposit of title-deeds covers further advances with interest, 
397- 

Deposit for the purpose of preparing a legal mortgage, 397. 

Parol agreement to deposit deeils for money advanced, 398. 

All title-deeds need not be dcj>osited, 39^* 

Deposit of land-certificate, 39^* 

Equitable mortgagee parting with title-deeds to mortgagor, 39® 399* 
His priority to a subsequent legal mortgagee, with notice, 399, 

Legal mortgagee postpouetl to equitable mortgagee, if former guilty 
of fraud or gross negligence, 399. 

But not if he have made houdjide inquiry after the deeds, 399. 

Gross and wilful negligence tantamount to fraud, 399* 

Absence of inquiry after deeds presumptive evidence of fraud. 

MORTGAGES OF PERSONAI.TY— 

Differences between, and pledges, — 

(a. ) In their own nature, 400. 

(6.) As to remedies, 400-40T. 

Differences between, and mortg.ag<-8 of realty,— 

(«.)' As to remedies, 401-402. 

(6.) As to tacking, 402. 

(c.) As to mortgagee’s application of surplus, ^03. 

See Bills of Sale ; Pledge. 


mortgagor— , ^ A ' 

Rieht of, to sue for rent even at law, 16, 3^^* 

Heir or next of kin of, which entitled to surplus sale proceeds, 212. 

Not accountable for rents and profits, 361. 

Restrained from waste, if security insufficient, 361-362. 

Eviction of, by mortgagee, 362, 396, 

Leases by, how far valid formerly and now, 362. 

Receiver of mortgagee is agent of mortgagor, 363. 

Effect of his redemption action not being prosecuted, 3»7- 


MORTUUM vadium.— S ee Mortgage. 
MOTHER. — See Guardian; Infanth.; 


“ quMtlon* of tttirfwtioo. 
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MUTUAL ACCOUNTS, 612. ‘ 

MUTUAL CREDIT, 617. 

MUTUAL DEBTS.— See Skt-ofp. 

MUTUALITY OF REMEDY, 633.^ 

NATURAL EQinTY— 

Cannot always be enforced in courts, 1, s, 16, 17. 

NATURAL JUSTICE.— See Natural Equity. 

NE EXEAT REGNO— 

Writ of, to prevent a person leaving the realm, 737. 

Granted in private cases with caution, 737. 

Only in oases of equitable debts, ns a general rule, 737. 

Also where alimony decreed, and husband intends to leave the 
jurisdiction, 738, 

Or where there is an admitted balance, but plaintiff claims a larger 
sum, 738. 

Tlie debt must be cei tain in its nature, 738. 

"Writ issues summarily under the Absconding Debtors* Act, 1870, 
738. 

Also under Bankruptcy Act (1883), 738-739. 

When, under Debtors* Act, 1869, 739. 

Judicature Acts, effect of, 739. 

NEGATIVE COVENANTS— 

Enforced by injunction, 680-681. 

Enforced although implied only, but not readily implied, 682-683. 
May result from statute, 684. — See Restrictive Covenants. 

NEGLIGENCE— 

ViffUantibus non doi'mientibtts a‘quita 8 subvenit^ 41-42* 

Gross, disentitles plaintiff to relief, and often postpones him to 
others, 20, 146. 

Liability of trustees for, 159-161. 

Effect of, by mortgagee, on his own priority, 381, 399. 

Solicitor's liability for, 383. 

Sec Liens ; Mortgages ; Accident, Ac. 

NEGOTIABLE INSTRUMENT. — See Bill of Exchange; Accidint. 

NEWSPAPERS, COPYRIGHT IN, 697. 

NEXT OF KIN— 

Rights of, where trust of personal estate tails, 135-136. 

NON COMPOS MENTIS.— See Idiots; Lunatics. 

NON-EXISTING PROPERTY— 

Assig^nment of, 93. ' 

KON-NEGOTIABLE INSTRUMENT. — See Bill op Exchange ; Acci- 
dent. 

NON QUOD DICTUM— 

8 ed guofLJaetum , inspiciendum eti , 43. 
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NOTICE— 

Effect of, generally, 31. 

Makes purcbaaer a trustee to extent of prior claim, of which ho has 
notice, 31. 

If express, may supplj’ want of registration, 31-32. 

Hut not now as regards lands in Yorkshire, 32*33. 

Seats — Sub-purchaser with notice, if his vendor bought without, 33, 
Or sub-purchaser without notice, if his vendor bought with, 33. 
Of voluntary settlement, subsequent purchaser not affected by, 33-34- 
May be actual or constructive, 34. 

TViiat is actual notice, 34. 

Constructive notice of three kinds — 

1. Where actual notice of a fact, which would ha^'e led to notice 

of other facts, 35. 

2. Where inquiry puiposely avoided to escape, 35. 

Mere want of caution not constructive, 35. 

Illustrations of, 35-36. 

3. Notice to agent is notice to principal, 38-39. 

Must have been given in the same tninsaciion, 38. 

And must have been material thereto, 39. 

Of terms of lease, 36-37. 

Of occupation or tenancy, effect of, 37. 

Of covenant affecting the land, effect of, 681. 

Effect of, under Conveyancing Act, 1882, 39. 

Required to complete assignment of chose in action, 96. 

Not required as against voluntary settlor, 96, 

Effect where notice cannot he given, 98, 

Duty of trustees and executors to give, 175. 

Priority acquired by, T75. 

When required to make time of the essence, 657. 

When required before exercising pc»wer of sale in mortgage, 390. 

NOTICE, PURCHASER FOR VALUABLE CONSIDERATION 
WITHOUT— 

Defence of purchase for valuable consideration without notice, 23-24, 
When purchaser obtains legal estate at time of purchase, 24. j 
Wlien purchaser gets in legal estate subsequently, 24-25. 

When purchaser has best right to call for legal estate, 25. 

Defence used to be good when plaintiff having legal estate applied to 
auxiliary jurisdiction, 25-26. 

ServSf since the fusion of law and equity, '27-28. 

Secus, where Chancery had c:>nourrent jurisdiction, 28-29, 
Where legal estate outstanding, iuoumbrancers take in order of time, 

29. 

Where plaintiff has a mere equity, the court will not interfere, 30-31, 
Purchaser with notice cannot protect himself by getting in legal 
estate from express trustee, 186-187, 380. 

NOTICE TO REDEEM— 

Necessity of giving, 357 - 358 - 

Interest payable on waiver of, 358. — Ses EijUlTY OF 
Mortgage. 


NOTICES, TRADE.— Ses Tbade Ciroulabs ajtd Notices. | 
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NO WRONG WITHOUT A REMEDY IN EQUITY— 

Meaning of this maxim, i6. 

Its limits, i6-I7, 

NUISANCE— 

Public, abated by indictment, and sometimes also by injunction on 
an information filed, 687. 

Where it causes special damage, 687-688. 

Injunction, in case of private, 688. 

Unless legalised by statute, 688. 

Court will not interfere where damages a sufficient remedy, 688. 

For example, for a simide trespass, 688-689. 

But will where damage is irreparable, 689. 

Also where claim of right, 689. 

Ancient lights, 689-690. 

Right to lateral support of soil, 690. 

In case of pollution of streams, 690-691. 

In case of libels, &c., 691. 

ONCE A MORTGAGE ALWAYS A MORTGAGE, 350-351. 

ONEROUS AND BENEFICIAL.— See Beneficial and Onerous 
Election. 

OPEN CLAUSES— 

In agreements, how settled, 662. 

OPENING ACCOUNTS— 

Distinguished from surcharging and falsifying, 193, 614, 

OPENING FORECLOSURE, 392 - 393 * 

OraiON TO CONVERT.— Sec Conversion. 

OPTION TO PURCHASE— 

Conversion depending upon, 213. 

(a.) Option previous to will, 213-21 5. 

(i.) General devise, who entitled to moneys, 213, 

(2.) Specific devise, who entitled to moneys, 214. 

(b.) Option subsequent to will, 215-216. 

(i.) General devise, who entitled to monej^s, 215, 

(a.) Specific devise, who entitled to moneys, 215. 

Prinoixde explaining all these conversions, 216. 

Conversion in case of sale with right of repurchase, 352. . 

May be purely personal, 213 n. 

See Conversion ; Repurchase. 

ORDER OF THE COLTRT— 

Conversion by, before actual sale, 221. — See Conversion. 

OUTSTANDING PERSONAL ESTATE— 

Duty of trustees and executors to get in, 175-176. 

No re-conversion of, by operation of law, 235-236, 

OVBR-'felDINO TRUST OR POWER— 

A hindrance to partition, 706. 

OTEB.— See PBorxEt anx> Over. 
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PACKEK— 

His lien, 408. 

PARAPHERNALI A— 

Nature of, 458, 

Old family jewels are not, 458-459. 

When post-nuptial gifts from husband are, 458. 

Gifts from stranger are not, 459, 

Wife cannot dispose of, during husband’s life, 459. 

Husband cannot disppao of, by will, 459. 

Are subject to husband’s debts, 459. 

When liable for debts in administration action, 329, 459-460. 
W'idow’s claim to, prcfened to geneml lo^J'cies, 329, 459-4^>o. 

Widow is entitled to redemption of, out of x>ersoniil estate of ilecoased 
husband, 460. 

PARENT AND CHILD. — See Fatheh and Child. 

PARI PASST^. — See Assets ; Specialty C’ukditous. 

PAROL AGREEMENT— 

To give a mortgage of lands, void, 398. 

Unless accompanied with a deposit of title-deeds, 396-398, 

PAROL EVIDENCE— 

Admissible to prove secret trust, 108-109. 

Admissible in favour of resulting trust, to show actual jmrebasor, 
13013T. 

Or to rebut presum]>tion of advancement, 13T-134. 
Inadmissible, dehors the will,, to raise question of election, 254, 

In cases of satisfaction, when and when not admissible, 285-287. 
Admissible to prove accident, fraud, or mistake, 530-531. 

Admis.sible to prove that apparent principal is surety only, 588-589. 
See Extuinsic Evide.n'cet. 

PAROL VARIATION— 

Of writeu contracts, effect of, 649-652, 

See Specific Performance. 

PARTICEPS CRIMINIS, 563. 

PARTICEPS FRAUDIS, 188, 563. 

PARTICULAR ASSIGNEE. — See A.ssionee ; EtiUiTY TO A Settlesient. 
PARTICULARS OF BREACHES, 694,— See Patents. 
PARTICULARS OF OBJECTIONS. 694,— See Patentm. 
PARTITION— 

Origin of equitable jurisdiction in, 705. 

Writ of partition at law inadequate, 605-706, 

Cases in which partition will l>e directed or not, 706-707, 

When party in possession, 706. 

Whether for freehold or leasehold interest, 706. 

Not where party is only remainderman or reversioner. 

Not where an over-riding power or trust, 706. 

Not where the title is rctally in dispnfe, 706-707. 

Not where the titles have no common root, 707. 
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PARTITION~<c<m«fiuc<i). 

Properties of which a partition may he decreed, 707. 

Proyisions of Trustee Act (1850), where persons interested are under 
disability, 707. 

Provisions of Partition Act (1868), in the like case, 707. 

How made, formerly and at present, 708-709. 

Difficulties, where property small, of carrying into effect, 708. 

Now remedied by sale under Partition Acts (1868 and 1876), 708-709. 
Sale in lieu of partition, bow and when directed, 709. 

Judgment for partition, form of, and how made, 709-710. 

Sale, mode of effectuating, 7ZO» 

Costs of suit for, 710. 

PARTNERS. — See Constructive Trusts ; Joint-Tenancies ; Partner- 
ship. 

PARTNERSHIP— 

Equity has a practically exclusive jurisdiction, 595 -' 

Enforces specific performance of agreement to enter into, for definite 
time, where acts of part-performance, S 9 S' 596 . 

Injunction against omission of name of one of partners, 596. 
Injunction against carrying on another business, 596. 

Injunction against destruction of partnership property or exclusion 
of partner, 596, 

Courts of equity will not decree specific performance of articles of, 
where remedy at law is entirely adequate, 597. 

Stay of proceedings where agreement to refer, 597-598. 

Constitution of partnership, and shares of profit and loss therein, 
598-599. 

Dissolution of partnership, modes of, — 

(I.) By operation of law, 599. 

(a.) By agreement of parties, 599-6CX}. 

Court will compel specific performance of this, 599-600. 
Partnership at will may be dissolved at any moment, 6oo* 
Injunction, if irreparable damage, 600. 

Injunction, if partner not acting bond fide, 600. 
Dissolution by event provided for, 600. 

Partnership continuing after term agreed on, is partnership 
at will, on old terms, 598-599. 

(3.) By decree of court, 600. 

Whore induced by fraud, 600. 

Gross misconduct and breach of trust, 601. 

Continual breaches of contract, 601. 

WUfnl and permanent neglect of business, 601. 

Mere disagreement or incompatibility of teiii].>cr not a ground 
for dissolution, 6ot» 

Unless it be such as to make it impossible to carry on the 
business, 601. 

Insanity of partner whose skill is indispensable. 602. 

Share in, a right to money, 602. 

Aooount on dissolution, 602, 

Recover on dissolution, 602-603. 

Return of proportion of premium, 603. 

Receiver appointed only in case of dissolution, 602-603, 

Account where no dissolution is prayed, 603. 



INDEX. 


8ii 


PARTNERSHIP — {continued). 

Partner making advantage out of partnerahip accountable to other 
partners, 603. 

Representatives of deceased partner entitled to an account, but have 
no lien on partnership estate, 603-604. 

Surviving partners may validly mortgage, 604. 

In equity, land forming an asset of, is money, 604. 

Personal representative takes. 604. 

Immaterial whether land acquired by purchase or devise, ** if 
involved in “ the business, 604. 

Nature of a partnership debt, 605. 

Creditors may, on decease of one partner, go against survivors, or 
against the estate of deceased, 605. 

Separate creditors paid out of separate estate before partnership 
creditors, 605-606. 

Effect of joint-creditor bringing action for administration of separate 
estate, 605-606, 

When and when not separate debt may be set off against a joint 
credit, 606. 

Position of executors of deceased partner, being creditor of firm, 606, 

The goodwill is an asset of the firm, 606. 

Not being a merely personal goodwill, 606. 

Partnership creditoi‘8 paid out of partnership fund before separate 
creditors, 606-607, 

Two firms having a common partner could not sue each other at law, 
but might in equity, 607. 

At law one party could not sue his co-partner in a partnership trans- 
action — he might in equity, 607-608, 

PARTNERSHIP PROPERTY. — See Commercial Purchases ; Joint- 
Tenancies. 

PART-PERFORMANCE— 

Of contracts regarding land, what is. and what is not, 641-644. 

Effect of, 640-641. — See Specific Pebforman’ce. 

PATENTEE— 

May have account against infringer, 61 1. 

PATENTS— 

Ground of jurisdiction in equity regarding. 692. 

Jurisdiction in equity, when exercised. 692. 

Jurisdiction in equity not affected by the Act of 1883, 692-693. 

When patent of very recent date, injunction not readily granted to 
restrain alleged infringement, 693. 

When patent of old standing, injunction issues, 693, 

Validity of, now determined by courts of equity, 693-694. 

Three courses adopted by equity on interlocutory applications to 
restrain infringement of, 694. 

Wliat plaintiff must prove to obtain injunction, 694. 

Particulars of objections, 694. 

Particulars of breaches, 694. 

PATENTS, DESIGNS, AND TRADE-MARKS ACT (1883), 

PATENTS, DESIGNS, AND TRADE-MARKS ACT (1888), 699, 

PAUPER HUSBAND.— See Makbito Woman.! 
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l»AWNBROKER’S ACT, 1872, 400. 

PAY— 

Assignment of. loo-ioi. 

PAYMENT OUT OF COURT.— See Income-Bearing Funds. 

PAYMENTS, APPROPRIATION OF.— See Appropriation op Pay- 
ments. 

PEACE, BILLS OF.— See Bill of Peace. 

PECUNIARY LEGACIES.— See Assets; Legacies. 

PENAL SUM— 

Usually double, 414, 

Rules for distinguishing between liquidated sum and, 416-417. 

See Forfeitures. 

PENALTIES— 

Equitable jurisdiction as regards, 414. 

Relief, where compensation can be made, 414-415. 

Import prohibition, 415. 

"What are not penalties, but alternative payments, 415-416. 

Rules as to distinguishing between, and liquidated damages, 416-417. 
See Foufetturem. 

PENDENTE LITE— 

Purchase of interest, considered as maintenance or champerty, when, 
and when not, 101-102. 

See EguiTADLK Assignment ; Void Assignments. 

PENSIONS— 

Assignment of, contrary to public policy, loo-ioi. 

PERFECT AND IMPERFECT. — See Conveyance upon Trust. 
PERFORMANCE— 

Equity imputes an intention to fulfil an obligation, 259. 

1, Covenant to purchase land, and laud is purchased, 259-264, 

The thing given must be of the same kind, 260, 

Consent of trustees not essential, 262. 

C'ovcnant may be executed in i>art, 262. 

Covenant to purchase does not create a lien on lands pur- 
chased, 262-263. 

Serus as regards specific lands covenanted to he settled, 263. 
Right of cestui* gue tirnst to follow trust fund, distinguished 
from performance, 263-264. 

2. Covenant to pay or leave by will, and share under the Statutes 

of Distribution, 264-266. 

(«. ) "When husband’s death occurs at or before time when the 
obligation accrues, distributive share is a perform- 
ance, 264-265. 

AVheiher intestacy immediate or resulting, 265. 

(6. ) "V^Tiere husband’s death occurs after obligation accrues, 
distributive share is not a performance, 265-266. 
Distinguished from satisfaction, 267. 

See Satxspaotion ; Trust Funds ; Spboifo Performance. 
PERMISSIVE WASTE, 687.— See Waste. 
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PERPETUATE TESTIMONY, BILL TO. — Soe Tkstiuont, Bill to 
Perpetuate. 

PERSONAL DECREE— 

None agHinsfc a married woman, 436. 

PERSONAL GOODWILL, 606, 632. 

PERSONAL JUDGMENT— 

In foreclosure, 388- 3S9. 

PERSON^\L R El" RESENTATI VES— 

"When entitled under the doctrine of convQrsion, 222-224- 
When entitled under the doctrine of rc-conversion, 233-23O. 

Always entitled to partnership lands, 602. 

See Exix'UTOU. 

PERSONAL SKILL - 

Contracts requiring, 631-632. 

PERSONALTY— 

Parol declaration of trust of, hinds, 55. 

Wliere donor assigns hi« equitable interest in, 73-76. 

An imperfect transfer of, nut aided in favour of a volunteer, 73. 

An irn perfect transfer of, aided in fjivour of a purchaser, 73, 93. 
AVheu realty is regarded as, 209, 218. 

Mortgages and pledges of, 400-402. 

In reversion, alienation of, by married woman, 470-473. 

ERSONABI, IN.— See In I^eusonam. 

•PHYSICIANS — 

Fiduciary character of, 571. 

PIN-MONEY— 

Nature and object of, 456. 

Differs from soptirale estate in some reHi»ect.s, but resembles U 
others, 457. 

Wife can claim only one year’s arrears, 4^7* ^ 

Unless husband has promised to pay in full, 457 * 45 ^* 

AVhere husband has provided ai>parel, a satisfaction of, 458. ^ 

Wife’s executors cannot claim any arrears of, 458, 

1 "IRACY OF COPYRIGHT— 

Injunction against, 695-69*’ 

Injunction against growing piracy, 698. 

PLEDGE— 

Difference between, and mortgage of personalty,— 

(a.) In nature, 400. 

(6.) As to remedies, 400-401. 

Pledgor, bis right of redemption, 400-401. 

Pledgee, his right to sell, 401-402. 

Pledgee, his right of transfer, 40a. 

Under Pawnbroker’s Act, 400. 

Differences between, and mortgage of realty, '402-403, 

See Mobtoages of Pebsonaltt ; Sub-J 
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POLICY OF ASSURANOB— 

ABsignable in equity, 92-93. 

Assignable now at law also, 94. 

Parent’s insurance on child’s life, 131. 

'When person paying premiums has lien on, and when he has not,. 
150152. 

This right is not in the nature of salvage, 151. 

Under Married "Women’s Property Acts, 454-455. 

Frauds in connection with, 549. 

POLICY OF THE LAW— • 

Agreements in fraud of, void, 100- 101, 130. 

Publication of private letters, 559-563. 

POLLUTION— 

Of streams, restrained by injunction, 690. 

• Increase of, likewise restrained, 690-691. 

At suit of riparian owner, not of stranger, 691, 

See Injunction ; Tests. 

POOR RATES, 291. — See Rates. 

PORTIONS— 

Leaning against double, 279. 

See Satisfaction. 

POSSESSION— 

Reduction into, of chosos in action, what is, and what is not, 475-476. 
Reduction into, of choses in action, a duty of trustees, 175-176. 

Of mortgagor, quality of, 361-362. 

Right of mortgagee to, 363. 

Taking of, by mortgagee, what is, and what is not, 366. 

Recovery of, after foreclosure, 396-397. 

Effect of giving, under contract of sale, 663. 

When usually taken under such contract, 662, 

POSSESSION AND PROPERTY. —See Mortgage ; Pledge. 

POSSIBILITIES— 

Coupled with interest in real estate may be assigned at law, 94. 

In personalty, assignable in equity, 92-93. 

POST-NUPTIAL SETTLEMENT.— See Settlement. 

POST-OBIT BOND— 

When relieved against, 573. —See Fraud in Equity. 

POWER OF ATTORNEY— 

To receive money with direction to pay to creditor, not equitable 
assignment, 95. 

POWER OF SALE— 

Implied, when a charge of debts, 115-116, 

In oases of mortgages, — 

(a.) By executors, 181-182. 

(6.) In other oases, — 

(i.) By court, in foreclosure action, 389, 

(a.) Under express power in mortgage deed, 389, 

(3.) Implied by Conveyanoing Act (1881), 390. 

In case of pledges and mortgages of personalty, 401-402. 
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POWERS— 

Election in case of appointments under, 34o-a45« 

Defective execution of, when aided, 515-516.. 

Execution of, must always be bondjide for the end designed, 577. 
Secret agreement in fraud of object void, 577. 

So appointment by father to sickly infant, 577. 

Doctrine of illusory appointments abolished by i Will. JV. c. 46, 
578. 

Under Powers Amendment Act (1874), 578. 

POWERS IN NATURE OF TRUSTS— 

Court compels their execution, although wholly unexecuted, i09>iio. 
General intention in favour of a class carried out if particular inten- 
tion fail, 110. 

Such powers in effect trusts, subjovt to power of selection, lit. 

When court selects, the shares given are equal, iir, 

PRECATORY WORDS— 

No trust if there is a discretion, 103. 

Recommendation must be impel ative, 104. 

The court leans against construing precatory words as imi>erative, 
PRE-EMPTION— 

* 

Right of, in mortgagee, 351. 

PREFERENCE BY EXECUTOR— 

Of creditors of any degree, 292-293, 

Of creditors, how x^revented, 293. 

PREFERENCE FROM LEGAL ESTATE.— See Lkual Estate. 

PREMIUJMS— 

On policy of assurance, lien for, 150*152. 

On advance of money, treated as XH>rtion of x>rinctpal money lent, 

365. 

On api)renticeship8, if lost, relieved against, 519. 

In case of pai*tuershii)s, 602-603. 

PRESUMPTION.- See Advancement; Satikfaction ; Implied Trcstk ; 

Resultinu Tkcmts ; Fraud in Kwuitv ; Length of Time ; 
Laches, See. 

“ PRETENCED TITLE 
Buying of, 102, 

PRIMARY LIABILITY— 

Of personal estate, for payment of debts, 317. 

Of iiersonal estate, unless exonerated, 317. 

Of personal estate, what is an exoneration generally, 318. 

Of jMjrsonal estate, what is an exoneration in the case of mortgage 
debts, 318-323. 

Before Locke King's Act, 318-319. 

Since Locke King's Act, 3 > 9 ' 323 * 

PRINCIPAL— g 

Notice to agent is notice to, when, 38-39. 

^laudato fromi to^agent, not communicated to a third person, docs 
not create a trust, 95. 
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PRINCIPAX* — {continued). 

Agent cannot make i>rofit at expense of his, 163. 

Good faith essential in dealings between, and agent, 569. 

Bill for an account by, against his agent, 6io-6ii. 

Bound by misrejirosentations of agent, 647. 

Agent can have interpleader against his, when, 715. 

PRINCIPAL ADMINISTRATION.— See Proof of Debts. 

PRINCIPLi:S OF KQUITY. — See Equity. 

PRIORITY — Sec Assets; Qui Prior Est, Ac. ; Legal Estate; Lega- 
cies ; Mortgages ; ►Specialty Creditors, Ac. 

* 

3 *RIYITY, 609. 

PROBATE DUTY— 

Payalile on donatio mortis causSt, 201. 

Payable in resjject of i^artnership lands, 604. 

PROFERT AND OYER, 511. 

PROFITS. — See Trustees. 

PROFITS AND LOSSES.— See Executor. 

PROFITS OR DAMACES- 

Election between, in patent actions, 611. — See Account ; Patents. 
PROHIBITTOK, 164, 667. 

PROMISSORY NOTE.— See Bill of Exchange. 

PROMOTERS— 

Are trustees, 164. 

PROOF OF I>EBTS— 

In Chancery administrations, same rules as in Bankruptcy, 304-305. 
As regards secured and unsecured creditors, 304-306, 

■NVho are and who are not secured creditors, 305-306, 

As regards wages of servants, Ac., 307. 

As regards valuation of contingent liabilities, 306*307. 

As regards allowance of interest on debts, 310. 

As regards creditors subsequently coming in to prove, 310. 

As regards the priiicixml and the ancillary administrations, 310. 
As regards set-off where mutual credit, 310, 

Not as regards local rates, 309. 

Not as regards avoidance of executions, 309', 

Or of voluntary settlements, 309. 

Not as regsirda rej>uted ownership, 309. 

Not as regards proof by judgment creditors, 309. 

In Bankruptcy administrations, 30S-310. 

PROOF OF WILLS— 

When in Probate Division, 732. 

What is i>roof in connnon form, and effect of, 734. 

What is proof in solemn form, and effect of, 734-735. 

Wljen in Chancery Division, 733. 

‘When against heir, although no ejectment, 733*734. 

Fraud in wills, when and where to be alleged, 755*736. 

Bee Bill to Estabush Will. 
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PROPERTY AND POSSESSION.-~See MoBTQJLOm ; Plxdob. 

PRO RAtA. — See Assxrs ; Exoneration ; Marshalling of AssHTfi. 

PROSPECTUS— 

Fraud in, by statute, 552-553- 

PRO TANTO.— See Performance ; Satisfaction. 

PUBLIC OFFICERS— 

Assignmeut of salaries of, ioo>ioi. 

PUBLIC POLICY. — See Equitable Asstonment ; Fraud in Equity ; 
Policy of the Law. 

PUFFING, 575. 

PURCHASE-MONEY— 

Receipt for, effect of, under Conveyancing Act (1881), 22, X14-XX6. 
Liability of purchaser to see to application of, 1XX-1X4. 

(a.) If purchase of personal property, purchaser exonerated, ZT2. 

{b. ) If purchase of real property, — 

(aa.) Where charge of debts generally (with or without 
legacies also), purchaser exonerated, 113. 

{bb.) Where charge of or trust for specific debts or for legacies 
and annuities only, purchaser not exonerated, 1x3. 
Exemption of purchaser from all liability for, under Lord St* Leo- 
nards* and Lord Cranworth’s Acts, 113-1 14. 

And now under Conveyancing Act (x88i), 114. 

And now even for trust money, 1x5. 

And under Settled Land Act (1882), 114. 

Care must be used to ascertain the true vendor, 1x5. 

Lien for, 141-146. 

PURCHASER— 

Defence of purchase for valuable consideration without notice, 23. 
Where, obtains legal estate at time of purchase, 24. 

Where, gets in the legal estate subsequently, 24. 

Where, has best right to call for legal estate, 25. 

Where plaintiff, having legal estate, applies to auxiliary jurisdiction 
of equity, defence used to be good, 25-27. 

Secus, now, 27-28. 

Rule inapplicable where Chancery bad concurrent jurisdiction, 
as in bill for dower, 28-29. 

Where legal estate is outstanding, incumhraacers take in order of 
time, 29. 

27 Eliz. c. 4, for protection of, 81-84. 

Voluntary settlement void as against subsequent, 81. 

Mortgagee is, but judgment creditor is not, 82. 

For value of heir-at-law or devisee of voluntary donor, not within 
27 Eliz. c. 4, 8x. 

Nor is one claiming under second voluntary conveyance, 82. 

Bond under 27 Eliz. c. 4, who is, 83. 

Liability of, to see to application of purchase -money, ixx-iZ4* 

Of personalty exonerated, 112, S 

Where trust of or charge on lands for payment of debts and UqpMiss, 
exonerated from liability, 113. 

Trustees* power *of giving re^pts to, under 22 A 23 Viei. e. 35, 113. 

3 » 
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And under 23 A 24 Viet. c. 145, and 44 A 45 Viet, c. 41, 113-114. 

' liien of, for prematurely paid purchase-money, 146. 

Trustees and others in like capacity cannot in general be^ from ce$tui 
que trusty 163-165. 

Cannot protect himself by getting in the legal estate from an express 
trustee, 186-187. 

Without notice, discovery againat, 25-28. 

Accident not relieved as against, 521. 

PURCHASES BY TRUSTEES.— See Tbustbes. 

PURE PERSONAL PROPERTY.— See ChaKITIES ; EQUITY to a 
Settlement. 

QUIA TIMET. — See Bill Quia Timet. 

QUI PRIOR EST TEMPORE POTIOR EST JURE— 

Application of this maxim, and its limits, 21. 

True expression of the maxim, 21. 

Illustration of the maxim, 22. 

The maxim adopted by Conveyancing Act (1881), 22. 

QUISQUE RENUNCIARE POTEST, 640. 

RANGE OF INVESTMENTS. — See IifVESTMBNTs ; Trustees. 
RATES— 

Poor rates, priority of, in administration of assets, 291. 

Local rates, priority of, in Bankruptcy, 307. 

Local rates, no priority of, in Chancery, 309. 

RATIFICATION— 

Of fraud, 546. 

RATIO DECIDENDI, S- 

RATIO LEGIS, 5. 

REAL SECURITIES— 

What the phrase comprises, 179-180. 

When authorised as an investment. — See Investments ; Taustsss. 
Discretion to be used by trustees as to investing upon, i6x. 

REALISING SECURITY, — See Secured Creditor ; Insolvent 
Estate; Mobtoaqs. 

RECEIPTS, POWER OF GIVING.— See Trustees; Executors; 

jE^UBCHABE-MONXY, &0. 

RECEIVER— 

Effect of appointment of, in an administration action, 293. 

Effect of appointment of, for judgment creditor, 305-306. 
il^ect of order to pay income to, 476. 

Right of mortgagee to appoint, 363-364. 

Of mortgagee, is mortgagor’s agent, 363. 

Ui^ual remedy of debenture holder, 387. 

On dissolution of partnership, 602-603. 

BSOOGNISANCE.— See Guardians ; Rxcxiveb. ' 
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RECONVERSION— 

z. By act of parties, 229. ‘ 

By absolute owner, 229. 

By owner of an undivided share, 230. 

Of money to be turned into land, 230. 

Of land to be converted into money, 230. 

By remainderman, 230-231. 

By infants, 231. 

By lunatics, 231. 

By married women, 231-232. 

Money into land, 231-232, 

Band into money, 232-233. 

How election to take property in actual state is shown, 233. 

By express direction, 233. 

By implied direction from conduct, 233. 

As to land into money, 233. 

As to money into land, 233. 

2. By operation of law, 233-236. 

Money at home and no declaration regarding it, 233-234, 

Examples of money being at home and no such declaration, 

234-235- 

No re-conversion, if any outstanding interest, 235-236. 

In the case of infants dying under age, 493. 

None, in case of infants attaining age, 493-494. 

None, in case of lunatics, 505-506. 

Unless the order of the court so provides, 506. 

RECOUPMENT— 

Remedy of trustees for, 188. 

Remedy of surety for, 585. 

RECTIFICATION OF CONTRACT— 

Equity compels, on ground of mistake or fraud, 529-530, 

Mistake may be ira]>lied from nature of transaction, 531 - 
Bettlemeut may be rectified in conformity with marriage articles, 
when, 531 - 534 - 

Parol evidence of mistake, 530-531. 

Conveyancer relieved against mistake in deed of his own drawing, 
648. 

REDEEM UP, FORECLOSE DOWN— 

Meaning of this rule, 355-356. 

REDEMPTION. — See Equity of Redbmftion; Mobtoaos; Mort* 

GAOOR ; Pl<EI>GE, &C. 

REDUCTION INTO POSSESSION— 

A duty of trustee, for security of trust funds, 175-176, 

Of wife’s chose, what is and what is not, 475-476. 

REFERENCES, 597-598, 677-678. — See Abbztbatob. 

REFUNDING ASSETS, 325-326, 333. 

REIMBURSEBIBNT OF SURETY.— See SUBBTT. ^ 

REIMBURSEMENT OF TRUSTEES— 

Clause for, express, 173. 

Clause for, implied, 173. 
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BEIMBUBBEMENT OF TBUSTEES— (continfiecQ. 

Oat of reiidae, asaally, 173. 

May be out of specific fund, 173. 

May be out of income eTjsn, 173, 

HELEASE— 

By cestui que trust bars proceeding for breach of 190. 

By creditor, effect of, 591-592. — See Subbtt. 

RELEASE OF TRUSTEES— 

Under Trustee Act (1850), 193. 

Under Trustee Relief Act (1847), T95, 

Under Conveyi^noing Act (i88i)» 194. 

REMAINDERMAN— 

Protection of, in case of residues, x8o-i8i. 

Reconversion by, 230-231. 

Redemption of mortgages by, 354. 

REMEDIES— 

Of ce^ui que trust against trustees and others. — See Tbubtebs. 

Of mortgagors and mortgagees. — See Mobtoagb; Mobtoage, Equit- 
able ; Mobtgages of Pbbsonaltt. 

In cases of fraud. — See Fbaud in Equitt. 

REMOVAL OF TRUSTEES— 

Jurisdiction of court regarding, 194. 

REMUNERATION— 

None allowed to trustees, i6r. 

Trustee may stipulate for, 161-162. 

Solicitor allowed only costs out of iiocket, 162. 

Solicitor may stipulate for^ 161-162. 

RENEWAL OF LEASE— 

Trustee renewing in his own name a constructive trustee of renewed 
lease, 147-148. 

So a tenant for life, 147. 

So a partner renewing lease of partnership premises, 148. 

So a mortgagor, 148. — See CoNSTBUonvB Tbusts. 

Lien for expenses of, 150. 

Payment of expenses of, 151. 

RENTS— 

Given to charities, and subsequently increasing, application of, 123- 
124. — See CHABITtBS. 

Raising of, on change of cultivation, not penal, 415-4:^6. 

In arrear. — ^See Abbbabs of Rbnt ; Back-Rents. 

RENTS AND PROFITS— 

Effect of charge of debts on, 301-302. 

REPAIR— 

Lrmited duty of mortgagee in possession to, 365. 

Relief against breach of covenant to, 4x8-419. 

REPAIRING OONTRAOT 3 .— See Buildiko Comrsusiq ^ 
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BBPBBSSNTATION— 

Of fact, distingoiBlied from representation of ragae intention, 18-19, 
544* 646. 

When enforceable and when not, 645-646, 

See Misbxpbesxntation. 

REPUDIATION OF CONTRACT— 

Effect of, on deposit paid down, 663*664, 

REPUGNANT— 

Restraints on alienation usually void if, 438-439. 

Restraints on alienation of separate estate vi^d beeaose hot, 439. 

REPURCHASE— 

Right of, in mortgagor, 3 SI- 35 *- 

Distinctions between mortgage and fright of, 352. — See Opnoif TO 
PUBCHASB. 

REPUTED OWNERSHIP CIJLUSB— 

Not applicable to insolvent estates in Chancery, 309, — See Bills OF 
Sale. 

RESCISSION. 

Becoming impossible, effect of, 551. 

On ground of mistake, 532. 

On the ground of fraud, 661. — See Fbaud m Equitt. 

By vendor, of contract of sale, 664. 

RESERVATION OF RIGHTS.— See Subety. 

RESIDUARY DEVISE— 

^ Ranks as specific for administration purposes, 327, 341. — See AsdSTS. 

RESIDUE. — See Tbustkes ; Rbvebsionaby Pbopebty ; Leaseholds. 

RES JUDICATA, 675-676. 

RESTRICTIVE COVENANTS— 

Notice of, effect of, before and after completion, 680, 

May be ground of objecting to specific performance, 651-652. 

Are enforced by injunction, 661-680. 

Are discharged by material alteration in neighbourhood, 680. 

May revive, 680. 

Benefit of, secured to others, 680, 683-684. 

See Negative CqVehahts. 

RESULTING TRUST. — See IMPLIED AND'RBBDLTiNa TbustS; Chabi- 

TZES. 

RESULTING USE.— See Tbust ; Uses. 

RETAINER BY EXECUTOR— 

Right of, and limits thereto, 329-331. 

retainer of heir— 

No right of, 331. 

REVERSIONARY PROPERTY— 

Conversion of, by trustees, X78-X79. 

Wlien duty to convert excluded, 179. • 

Assigament of nuoried woman'e, 473-475. 

Husbead's reduction into posseesion of, 475-476. 

Purchases of, before and since Lord Se^bome's Act, 57Z-573.N 
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BEVEBSIONEB. — See Bemaindebmak ; Bevsbsiohaby I^febtt 
Pabtition. 

BBVocABiLrnr— 

Of deed in favour of creditors, 89-91. 

Of donatio mortis causd, 196. 

KEVOCATION OF LEGACY— 

Under mistake, relieved against, 536-537. 

RIPAKIAN OWNER— 

Right of, to purity of stream, 690. 

RIVERS. — See Pollution. 

BOLT S ACT— 

Provisions of, 703. — See Injunctions. 

ROMAN LAW.— See Civil Law. 

RULE IN SHELLEY’S CASE.— See Shelley’s Case, Rule in. 

SAILORS, COMMON— 

Frauds upon, 571. 

SALARIES— 

Assignment of, contrary to public policy, icx^-ioi. 

SALE—* 

Order of court for, effect of, 221. 

Power of, in mortgages, 389, 390, — See PoWEB OF Sale. 

Power of, in pledges, 401-402. 

In lieu of partition, 705-709. 

In lieu of foreclosure, 388-389. 

SALVAGE MONEYS. — See Policy op Assurance. 

SATISFACTION— 

Presupposes intention, 267. 

Distinguished from performance, 267. 
j. Of debts by legacies, 267-271. 

A legacy imports bounty, 268. 

If legacy be equal to debt, it is a satisfaction, 268. 

Effect on legacy, if debt discharged before death, 268. 

If legacy be less than debt, it is not a satisfaction, 268. 

If greater than debt, it is a satisfaction, 268. 

Where debt contracted after or contemporaneously with, will, no 
presumption of, 268-269. 

Circumstances rebutting the presumption, 269. 

Direction in will for payment of debts tmd leg^ies, effect of, 269. 
Direction in will to pay debts alone, effect of, 269, 

Time for payment of legacy differing from that of debt, effect of, 
269-270. 

Contingent legacy never a satisfaction, 270. 

The modes of less, 271. 

2. Of legacies by subsequent legacies, 271-273. 

^-Two legacies under the same instrument, if equal, not oumu- 
lative in absence of internal evidence to the contrary, 271. 
Two legacies under the same instrumeut, if^^unequal, aamu- 
lative, ayx-aTa. 


we 
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SATISFACTION-~(con«tntttfd). 

By different instrumente, primd facie cumulative, whether equal 
or unequal, 272, 

Unless same motive expressed and same sum, 272. 

Extrinsic evidence admissible where the court raises the presump- 
tion, 273. 

Where the court does not raise the presumption, inadmissible, 
273 - 

Of legacy by portion, and of portion by legacy, 273-287* 

Rule does not apply to legacies and portions to a stranger, 274. 
Or to illegitimate child, 274. 

Unless the legacy and portion be for the same specific purpose, 

275* 

A mixed class of children and strangers, how considered, 275. 
Presumption founded on good sense, 275-276. 

Presumption applies where donor has placed himself in loco 
parentis to donee, 276-277. 

What is putting oneself in loco parentis, 277-278. 

A person meaning to put himself in loco parentis with reference 
to providing for the child, 278. 

Leaning against presumption of double portions, 279. 

Same principles applicable when settlement comes before will, 
279-280. 

Not a question of satisfaction of debt, 280. 

In cases of, both gifts must be in fieri, 282. 

Secus, when advancement subsequently to will, 282. 

True construction of will, the primary consideration, 283. 

Where settlement comes first, persons taking under it are purchasers, 
with right to elect between settlement and will, 281-282. 

Sum given by second instrument, if less, is pro tanto, 283, 

Legacy to a child or to a wife, to whom testator is indebted, 284. 
Advancement by father to child to whom he is indebted, 284. 

To child who is indebted to him, 285. 

Extrinsic evidence, admissibility of, 285-286. 

A presumption against the apparent intention of instrument may 
be rebutted by parol evidence, but not vice versd, 285. 
Admitted only to construe the will, not to import extrinsic 
matter, 286-287, 

SAVINGS— 

Of separate estate, are separate estate, 428-429. 

Of allowance to wife of lunatic, are also separate estate, 428. 
Investments of, 429. 

SAVINGS BANKS— 

Priority in payment of debts due from actuary, 291. 

SCHEME— 

For charity, when and when not directed, 1 19-120. 

SCOTCH LANDS, 250. a 


SEA-VIEW— 

Injunction against interrupting, ^8-579. 
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BEOBET TRUSTS— 

Where will makes uo disposition of benefioial interest, 'effect of, 
X08-X09. 

* Where will makes a fall disp<Miition of benefioial interest, effect of, 
109. 

(a.) Where a fraud, 109. 

(6.) Where no fraud, X09. 

SECURED CREDITOR— 

Provisions of Judicature Act (1875) regarding, 304. 

Rights of proof by, in Bankruptcy and in Chancery, 304-305, 

Rights of proof by, formerly in Chancery, 304. 

Landlord is not a, 305. 

Judgment creditor becomes a, on garnishee order, 305. 

Judgment creditor becomes a, on appointment of receiver, qucere, 305. 
Bill of sale bolder, if registered, is a, 305. 

SECUBITIES.— See Mortgage ; Lien, &o. 

SECURITIES, APPROPRIATION OF.— See Appropriation op Secu- 
rities. 

SECURITIES, DELIVERY UP OF.— See Surety. 

SECURITIES, MARSHALLING OF.— See Marshalung op Secu- 
rities. 

SECURITY— 

When to be given by guardian of infant, 49a, 

SEDUCTION— 

By intended husband, effect of, 487. 

SEPARATE CREDITORS. — See Obeditors ; Partnership. 

SEPARATE ESTATE— 

Is equitable assets, 395-096. 

Protective jurisdiction of Chancery in permitting married women to 
bold separate estate, 421-402. 

I^eme covtH could not at common law hold property apart from her 
husband, sscus in equity, 42a. 

Separate property before the “Married Women’s Property Act’* 
(1870), and “Married Women’s Property Act** (1882), how 
created, 423-425. 

By ante-nuptial agreement, 423. 

By post-nuptial agreement with the husband, 424. 

By separation deed, 404. 

By private Act of Parliament, 424. 

On desertion by the husband, 424. 

Gifts from husband to wife or by stranger, 424. 

Trade property of wife trading separately, 425. 

Under express limitation separate use, 405. 

Interposition of trustees unnecessary to existence of, 425-426. 
Husband a trustee for wife, 426. 

Words creating a separate use, 426. 

What words insufficient, 426. 

Wifr/s power of disposition over separate estate, 426-427. 

She may dispose of personalty without his consent, 427. 

She may dispose of life estate in realty, 427. 

And of her fee-siin{de estate bj wiUor dcied as if a/eme sols; 



SEPARATE ESTATE- 

Separate property liable for her breaeh of trusty 4s8. 

Unless there be a restraint against anticipation^ 4a8« 

Married woman mast be ** actual actor ** in breach, 49S. 

The savings of income of separate estate are also, 4a8-4a9« 

S€cwtf capital moneys before the Act of i88a, 439. 

She may permit her husband to receive it, 429. 

She is entitled to only one year’s account against him, 429. 

She may make an absolute gift of it to her husband, 430. 

He takes undisposed of, at her death Jure mariti, or as her adminis- 
trator, 430. 

Property limited to such uses as feme covert may appoint is not, 
430-431. 

Now liable as separate estate, 431. 

Differences between separate property and general x>ower of appoint- 
ment in feme covert ^ 431-432. 

Though generally regarded as a feme eole in equity as to her separate 
estate, she could not originally bind that estate with debts in 
equity, 433. 

Successive relaxations of rule, — 

Her separate estate was bound by an instrument under seal, 433. 
By bill of exchange or promissory-note, 433. 

By ordinary written agreement, 433. 

On a common ctssumpst^, 433. 

Courts now hold that, to the same extent that she is regarded as feme 
eole, she may contract debts, 434. 

Her verbal engagements now binding on her separate estate, 434. 

As well present as future; 435. 

No personal decree against a feme covert^ 435-43<5. 

Could not be made a bankrupt, 436. 

SecyLS now, if in trade, 436. 

Cannot be committed for debt, 436. 

General engagements bind the corpus of her personalty, rents, and 
profits of her realty, 436. 

Now also the corpus of her realty, 436. 

Execution against, 437. 

Creditor’s suit for administration of, 437. 

Extends to powers of appointment exercised, 437-438. 

The origin of restraint on anticipation, 438. 

A man or feme sole cannot be so prohibited, 438. 

Feme covert prohibited from taking the income before actually due, 

439. 

Restraint attaches to future covertures, 439. 

Restraint on alienation depends on, and is a modification of, separate 
estate, and has no independent existence, 440. 

She has ay us diepoiiendi over her, 440. 

If restrained, she is entitled to the present enjoyment exclusively, 440. 
Separate estate, with or without restraint^ exists only during cover- 
ture, 440. 

Separate use will arise on marriage, 440. 

When discovert, she has full powers of alienation, 440. 

In case of funds in court, when and when not paid out, on married 
woman’s receipt, 440441. 

What words will restrain a^enation, 441. 

What words held not suffi^nt^ 441. 
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SEPARATE ESTATE— (coniinttec?). 

In what cases the trust will be wholly destroyed, so as not to attach 
on marriage, 442. 

If property remain in statu quo^ husband must take it with trusts 
impressed upon it, 442. 

If she sell it and receive the purcbase-money, the trust is destroyed, 

442-443. 

SecuSf now, 443. 

Court of equity could not dispense with fetter on alienation, 443. 
Unless by Act of Parliament, 443-444. 

And now generally under Conveyancing Act (1881), 444. 
Statutory varieties of, — 

(i.) Under Divorce Act, 444. 

(2.) Under Matrimonial Causes Act (1878), 445. 

(3.) Under Maintenance in Cases of Desertion Act (1886), 445* 

(4.) Under Married Women’s Property Act (1870), 445-448. 

(5.) Under Married Women’s Property Act (1882), 448, 

Items of statutory separate estate under the Married Women’s Pro- 
perty Act (1870), — 

(x.) Wages and earnings of all women married after date of the 
Act, 4^6. 

(2.) Personalty devolving on woman married after the Act ah 
inicstatOy and sums of money under ;^2oo under any deed or 
will, 446. 

(3.) Bents and profits of real estate devolving ah intestatOy 446. 
Summary jurisdiction in questions between husband and wife as to, 
446-447, 454. 

Martied woman’s right of action at law in respect of, 447, 453. 

Her liability for debts contracted before marriage, 447, 452-453. 
Extent of husband’s liability for same debts, 447. 

Wife’s liability for maintenance of husband and children out of, 454. 
See also Pin-Money ; Paraphernalia ; Married Women’s Pro- 
perty Act {1882). 

SEPARATION DEED— 

Separate estate arising under, 424. 

Effect of resumption of cohabitation on, 424. 

SET-OFF— 

When and when not prevented by solicitor’s lien on fund, 411-412. 
At law, no set-off formerly in case of mutual unconnected debts, 
617. 

In connected jM^oounts, balance only recoverable both at law and in 
equity, 617. 

If demands connected, equity interposed, 618. 

As in mutual independent debts where there was mutual credit^ 6z8. 
Though no, at law, 618. 

And in the case of debts having a common origin, 618. 

And in mutual equitable debts, 619. 

In cross demands, which, if recoverable at law, would be subject of, 
equity reliev^, 619-620. 

In Oinding-up, debts not set-off against calls, 620. 

Other cases of no set-off, 620. 

Solicitor’s lien does not now prevent a, 6aa 
Under Bankruptcy Act (1883), 6ao-6ax, 
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SET-OFF — {continued). 

None, of debts accruing in separate rights, 621. ^ 

Except uoder special circumstances, as ftraud, 621-622. 

Law and equity now the same in all these respects, 622. — See iNSOL* 
VENT Estates ; Proof of Debts. 

SETTLED ACCOUNTS.— See Account; Openinq Accounts; Sue- 

CHARGINU AND FALSIFYING. 

SETTLED LAND ACT (1882)— 

Regarding receipts by trustee, 114. 

Regarding tenant for life as trustee. 148. 

Regarding improvements by tenant for life, 150. 

Regarding investments of capital moneys, 150. 

SETTLEMENT— 

I. Apart from consideration of marriage, — 

(a.) Voluntary. — See Voluntary Trusts. 

(6.) Colourably valuable. — See Fraudulent Trusts and Gifts. 

II. In consideration of marriage, — 

(a. ) Where the marriage is to follow,— 

The marriage is a valuable consideration, 83. 

Secus, if the marriage a mere cloak of fraud, 85. 

Who are within the scope of the marriage consideration, 
88-89. 

(6.) Where the marriage is already over, — 

The marriage is no consideration, or only a meritorious con- 
sideration, 84. 

SecuSf if settlement is in pursuance of ante-nuptial articles, 
84-85. 

Or if slight value in money is added, 85. 

III. On wife and children, — 

Under equity to a settlement of wife, 480-481. 

Ultimate remainder to husband, 482. 

How far valid as against creditors, 483-484. 

IV. In csAes of infants (male and female), — 

(a.) Where made with sanction of court under Marriage Act, 4 
Geo. IV. c. 76, 495-496. 

(6.) Where made with sanction of court under Infants* Settle- 
ment Act (1855), 496. 

See also Voluntary Settlements; Voluntary Trusts; Fraudu- 
lent Trusts and Gifts. 

SETTLEMENT IN FRAUD OF MARITAL BIGHTS.— See Fraud on 
Marital. Rights. 

SETTLEMENT OF ACCOUNTS. — See Account ; Trustees. 

SETTLEMENT, WIFE’S EQUITY TO.— See Equity to Settlement. 

SEVERABLE CONTRACTS— 

Rules as to enforcing parts thereof, 633. 

SHARE OF PARTNERSHIP— 

What it is, 603-604. 

SHARES— 

Oontracti regarding, 633-636. 
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HT TBT.T.Tt VR OASE, BULB IN— 

When followed and when not in eqtiity, 57*63. 

See Buouted and Bxbouto&t Tbusts. 

SBUBRIFF.— See iNTEaPLSADlEB. 

SHIPS— 

Ownership of, i^. 

Equitable interests in, 130-131. 

Mortgages of, 406-407. 

SIGNING FOR CONFORMITY, 168. 

SILENCE— 

When it amounts to affirmation, 549 * 

SIMPLE CONTRACT CREDITORS.— See Specialty Cbeditobs. 
SIMPLEX COMMENDATIO, 575-576* 

SLANDER. — See Injunction ; Libel ; Tokts. 

SOLICITOR- 

Notice to, is notice to client, in general, 38-39. 

Attestation by, to bills of sale^ 404. 

When trustee, only allowed costs out of pocket, 162. 

Distinction between contentious and non-contentious business, 162. 
May stipulate to receive compensation, 161*162. 

His liability for negligence in overlooking a mortgage, 3(83. 

Mortgages by client to, 390. 

Oi/t/i from client to, void, 566. 

May pui'ckctse from client, when, 566-567. 

May not purchase a Itg pendens, 101*102. 

Rule as to gifts is absolute, 566. 

Solicitor must take no mure advantage than hie fair professional 
remuneration, z6i*i:62. 

Agreement to pay gross sum for past business is valid, 567. 

Also for future business, 567. 

SOLICITOR’S LIEN- 

(i.) On deeds and papers of client, 409. 

Nature and operation of, 409. 

Origin of, 409. 

Extent of, 409-410. 

(a.) On fund recovered, 410-41X. 

Is the creation of statute, 410. 

Is additional to lien on deeds and papers, 4x6-41 f. 

Extends to entire fuud, 411. 

In case of town agent, 411. 

How lien raised, 411. 

How far it prevented and prevents a set-off, 411. 

How affected by compromise of action, 411-412. 

Not affected by fraudulent compromise, 413, n. 

SPECIALTY ORBDITOBS— 

When ceiXttts gue are spedidty omditcm for breach of 

trust, 187. 

When trustee is specialty creditor, in like case, x88. 

Former prioritiee of, in administration, 391. 
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SPEOIA1.TY OBEDITORS— <aoM<Mt«i«0. 

Fresent pajrment of, ptuFi pa$ 9 u with ■imple oontraet creditors, 

e9X-fl9i. 

Hwre no lien on estate, 30a. 

SPECIFIC LEGACIES.— See Legacies. 

SPECIFIC PERFORMANCE— 

Compelled although a penal sum in alternative, 415. 

In case of partnership agreements, 595*597, 599, 600. 

Breach of contract at common law a question of damages, 630. 

And not always even a ground for damages, 630. 

In equity, contract must in general be exactly performed, 630. 
Inadequacy of remedy at law, ground of equitable jurisdiction, 630^ 
Cases in which equity will not decree, — 

(1.) An illegal or immoral contract, 631. 

(s.) An agreement without consideration, 631. 

(3.) A contract which the court cannot enforce, — 

(o.) Where personal skill required, 631. 

{b . ) Contract to transfer goodwill alone, 633. 

(c.) Contract to build or repair, 63a. 

{d. ) Revocable contract, 633. 

(3a.) Contracts severable, rules as to enforcing parts thereof, 633. 
(36.) Contracts in restraint of trade, enforcement of, with modifi* 
cations, 633-634. 

(4.) A‘ contract wanting in mutuality, 634. 

Distinction as to, of contracts relating to realty and personalty, 
634-^3S» 

Contracts concerning lands enforced, as legal remedy inadequate, 635. 
Contracts as to personalty generally not enforced, l^cause remedy at 
law is adequate, 635. 

(i.) Contracts respecting personal chattels, 635-638. 

Not enforced if damages at law are adequate compensation, 635. 
(a.) Contract as to railway shares enforced, for such shares are 
limited in number, 635-636. 

(6.) Sale of assigned debts under bankruptcy enforced at suit 
of vendor, 636. 

(c.) Contracts as to articles of vertu, 636-637, 

{d. ) Delivery up to artist of picture painted by himself, 637. 

Also of heirlooms and other chattels of peculiar vadue, 

(e.) Where any fiduciary relation exists, 637. 

Statutory powers as to specific delivery, 17 &, 18 Viet. c. 
125, and Companies Act (1862), and Judicature Acts, 

637-638- 

(2.) Contracts respecting lands, 638-646. 

Almost universally enforced, sinoe damages at law no remedy, 
368. 

Two senses in which ** specific performance is used, 639. 
Statute of Frauds broken in upon, where it is unconscientions 
to rely on it, 639-640. 

Where agreement confessed by defendant's answer, 640. 

Unless defendant, notwithstanding, insis^ on the 
defence, 640. 

Where oontnot is partly performed by party seeking aid, 
640-64Z. 
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SPBOIFIO PERFORMANCE— 

Part>perforiDance, whafc it ia, 64x«644. 

(i.) Intrwluotory or ancillary acts not part-performance, 641. 

(2.) Acta of imrt-performance must be referable alone to a^eement 
alleged, 641. 

Mere posaeRaion of the land not part-performance, if held under 
previoua tenancy, 641-642. 

TJnleaa tenant haa made improvementa, 642. 

Rut delivery of posaeaaion under contract ia, 642. 

Tenant would else be liable as a treapaaaer, 642. 

(3.) Agreement must originally have been cognisable in a court of 
equity, independently of acts of part-performance, 642- 

643* 

(4.) Payment of part or whole of purchase-money is not, 643. 

Repayment will put parties into same position as before, 643. 
(5.) Marriage ia not part-performance, 643. 

Acts of, independently of marriage, take case out of statute, 

644* 

Post-nuptial written agreement in pursuance of ante-nuptial 
parol agreement, enforced, 644-645. 

Representation for purpose of influencing another, which has 
that effect, will be enforced, 645. 

Even as against an infant, 646. 

Where on marriage third party makes representation, on faith 
of which maiTiage takes place, he is bound to make it 
good, 645-646. 

Representation of a mere intention, or a mere promise on 
honour, not enforced, 646. 

(6.) Where agreement concerning land is not put into writing by 
fraud of one of the parties, 646. 

Grounds of defence to suit for specific performance, 647-660. 

(i) Misrepresentation by plaintiff having reference to contract, 
647. 

(2.) Mistake rendering specific performance a hardship, 647-648. 
Parol evidence of mistake is admissible, 648. 

Statute dof s not say a written agreement shall bind, but an 
unwritten agreement shall not bind, 648. 

(3.) Error of defendant, although through his own carelessness, 

648- 649. 

But liable for damages at law if an actual contract, 649. 
Contract not enforced where defendant did not intend to pur- 
chase, 649. 

Effect of mistake where parol variation set up as defence, 

649- 652. 

(a.) Where error arose not in original agreement, but in 
reducing it into writing, specific performance decreed 
with parol variation set up by the defendant, 649- 
651. 

Plaintiff cannot obtain specific performance with parol 
variation of written agreement, 650. 

Unless the variation be in favour of the defendant, 650. 
The court will sometimes rectify and enforce the con- 
^ tract in one and the same action, 643. 

Difference between a plaintiff seeking and a defendant 
resisting specific performance, 65X. 
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SPECIFIC PERFORMAKCE---(a>nitiii«rf). 

Where a misunderstanding as to terms of agreement, no 
relief, 651-652. 

Because there is no cusensus ttd idem, 652. 

The want of assenstis ad idem not usually open on a 
written agreement, 652. 

(b.) Subsequent parol variation of written contract, 652. 

(4. ) Misdescription a ground of defence where it is of a substantial 
character, 653. 

Whether the misdescription is or is not substantial is a matter 
of evidence, 653. 

e.ff.. Purchaser not compelled to take freehold instead of 
copyhold, 653. 

Or an under-lease for an original lease, 654. 

Not even where there is an express condition of sale 
providing compensation for all misdescriptions, 653. 
Where difference is slight, and a proper subject for compensa- 
tion, contract will be enforced with compensation, 654. 
As where acreage is deficient. 654. 

Compensation sometimes considerable, 655. 

No compensation where there has been fraud, 655. 

Nor where compensation cannot be estimated, 655. 

Purchaser can compel specific performance with an abate- 
ment, 654-655. 

Vendor must sell what interest he has if purchaser elect, 655. 
Partial performance not compelled where unreasonable or pre- 
judicial to third parties, 656, 

c.p.. Not of husband’s estate, in wife’s lands, when contract, 
by husband and wife, for sale of fee-simjile, 656. 

(5.) Lapse of time, when a defence, 656. 

At law, time was always of essence of contract, 656. 

Equity was guided by nature of case as to time, 656. 

When lapse of time is a bar in equity, 657. 

1. Where time was originally of the essence of the con- 

tract, 657, 

2. Where made essence of the contract by subsequent 

notice, 657. 

3. Where lapse of time is evidence of lache$ or abandon- 

ment, 657. 

Law and equity now n/gtee, 657. 

(6.) No specific performance where party has not clean hands, or 
has been tricky or fraudulent, 657-658, 

(7.) No specific performance where there is great hardship in the 
contract, 658. 

(8.) Or where it involves the doing of an unlawful act or a breach 
of trust, 659. 

(9.) Contract is not established because some term wuiting or 
condition not fulfilled, 659. 

(10.) Want of title in vendor, 

l^tles distinguished as ** doubtful,*’ ^^good,” &c., 660. 

A “ good holding title ” not forced on purchaser, 660-661, 

Bestrictive covenants, effect of non-disclosure of, 661. 

Conditions excluding compensation, how dealt with, 66x-662> 
Conveyance, when to be settled by the court, 662. 

Possession, when usually given, and cm what terms sernner, 662-663. 
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SPBOmo PBBFOBBIANOE— (con^intMee). 

FMsewioii, effeot of taking;, 663. 

I^pudiation of eontraofc, effect of, 663*664. 

Reaoiwion of contract by rendor, effect of, 664*665. 

Vendor and Purohaeer Act, 1874, provUioni of, 665.666. 

Specific performance under Companies Act, 1862, s. 100, 665. 

4Sc 9 aiMo iKJUNOTioir. 

STALE DEMANDS, 41-42. — See Dblay Dbfbatb Equities. 

STANDING BY. — See Auquiebcekob ; Fbadd in Eqditt. 

STATED AOOOUNTS.— See Settled Accounts. 

STATUTE-BARRED DEBTS. — See Assets ; Appbopbiation op Pay- 
ments ; Debts ; Limitation, Statutes op. 

STATUTE LAW— 

Relation of, to equity, 4. 

Interpretation of, 5. 

STATUTES— 

52 Hen. III. (Waste), 685. 

6 Edw. I. c. 5 (Waste), 685. 

13 Edw. I, c. 22 (Waste), 685. 

stat. X, c. 24 (Writ in cantimili ca$u}, 8. 

X7 Edw. II. c. 9 (Idiots), 501. 

o. 10 (Lunatics), 501. 

13 Edw. III. c. 23 (Account), 609. 

23 Hen. VIII. c. 10, 128. 

27 Hen. VIII. o, 10 (Uses), 50. 

31 Hen. VIII. c. i, 705. 

32 Hen. VIII. c. 32, 705. 

13 Eiiz. c. 5 (Fraudulent couTeyances), 76, 483. 

13 Elis. c. 20. (Benefices), 347, 

27.£liz. 0. 4 (Voluntary conveyances), 80, 124-355. 

43 Elis. c. 4 (Charities), 118. 

21 Jac. I. c. x6 (Limitations), 20, 298, 358-359. 

12 Oar. IL o. 24 (Testamentary guardian), 488. 

29 Oar. II. c. 3 (Frauds), — 

s. 4 (Agreement in writing), 299, 395-63 
7. 8, 9 (Trusts), 55. 

29 Car. II. c. 3, 8. 17 (Contracts), 643. 

3 A 4 Anne, c. x6 (Account), 6<^. 

3 Will, and Mary, c. X4 (Fraudulent devises), 399. 

4 & 5 Will, and Mary, c. 20 (Debts), .302. 

4 Anne, c. 17 (Set-off), 617, 

2 Geo. II. o. 22 (Set-off), 617. 

8 Geo. II. c. 24 (Set-off), 6x7, 

X7 II. c. 38 (Parochial debts), 29X. 

X3 Geo. XIL o. 63 (Evidence de bene esse), 724. 

17 Geo, HI. c. S3 (Chureb lands), 347, 

36 Gieo. III. 0. 52 (Infants), 195. 

47 Geo. in. c. 74 (Simple oontraot debts), 294, 326. 

55 Oeo. III. c. Z93 (Preston’s Act, 18x5), 65. 

58 Cieo. 111 . o. 73 (Regimental debts), 291. 
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STATUTES — (continued). 

4 Geo. IV. o. 76 (Marriage of 495<496, 

9 Geo. IV. c. 14 (Limitations), no. 

11 Geo. IV. & I Will. IV. c. 47 (Debts), 294, 300. 

I WilL IV. c. 33 (Evidence de bene esse), 734. 

c. 40 (Undisposed-of residue), 138. 
c. 46 (niuBory appointments), 578. 

1 & 3 Will. IV. c. 58 (Interpleader), 71 1. 

3 & 4 Will. IV. c. 37 (Limitations), 20, 297, 333, 358-359. 

c. 42 (Limitations), 30, 2^. 

c- 74 (Fines and recoveries), 232, 255, 470, 538. 

c. 104 (Debts), 294, 303, 326, 337. 

c. 105 (Dower), 205, 219, 248. 

c. 106 (Descents), 327. 

4 & 5 Will. IV. o. 40 (Debts), 291. 

5 & 6 Will. IV. c. 65 (Copyright), 697. 

7 Will. IV. and i Viet., c. 28 (LimitatioxiB), 359. 

I Viet. c. 26 (Wills Act), 197, 217, 247. 

1 & 2 Viet. c. no (Judgments), 375. 

2 A 3 Viet. c. II (Judgments), 291. 

5 & 6 Viet. c. 69 (Perpetuation of testimony), 722. 

8 Viet. c. 18 (Lands Clauses), 221. 

8 A 9 Viet. c. 76 (Legacy duty), 201. 

c. 106 (Real property), 94, 47Q. 

10 A II Viet, c, 96 (Trustee relief), 195. 

12 A 13 Viet, c, 74 (Trustee relief), 195. 

13 A 14 Viet. c. 60 (Trustee Act, 1850), 193, 707. 

14 A 15 Viet. c. 83 (Lords Justices), 502. 

c. 99 (Evidence), 721. 

15 A 16 Viet. c. 55 (Trustees), 193. 

c, 76 (Common Law Procedure, 1852), — 
s. 3 (Forma of action), 8. 

8. 55 (Profert), 511. 

SB. 210, 212 (Forfeiture of lease), 418. 
ss. 219, 220 (Ejectment of mortgagor), 361. 
c. 86 (Chancery Jurisdiction Act, 1852), — 

8. 3 (Indorsement in lieu of subpeena), 10. 

8. 48 (Sale of mortgaged estates), 389. 

16 A 17 Viet. o. 70 (Lunacy), 502, 

17 A 18 Viet. c. 36 (Bills of Sale Act, 1854), 403. 

o. 1 13 (Locke King’s Act), 319, 324. 
c. 120 (Merchant Ships), 406. 

c. 126 (Common Law Procedure Act, 1854), 514, 589, 
597, 613, 638, 676, 704, 721. 

18 A 19 Viet. c. 15 (Judgments), 291. 

c. 43 (Infants’ settlements), 496. 
c. 63, s. 23 (Debts), 291. 

19 A 20 Viet. c. 97 (Limitation, Sureties), 20, 586. 

c. 1 19 (Marriage), 496. 

20 A 21 Viet. c. 57 (Malins’ Act), 491, 472, 474. 

c. 77 (Court of Probate), 202, 732, 735. 
c. 85, a 21 (Protection order), 444. * 

s. 25 (Judicial separation), 444- 

21 A 32 Viet, c. 27 (Caims’s Act), 701. 

c. 93 (Legitimacy declaration), 723* 
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STATUTBS~-(<Joneintt«f«£). 

21 A 22 Viet. c. zo8, fl. 8. (Proteotion order), 444. 

22 & 23 Viet. o. 35 (Lord St. Leonards* Act), — 

8 . 12 (Powers), 517. 

8. 23 (Trustee’s receipts), 113. 
s. 29 (Debts), 315. 

8. 31 (Trustee’s indemnity), 174. 

B. 32 (Investments), 177. 

23 A 24 Viet. c. 38, SB. 3-5 (Judgments), 291, 303. 

o. 83 (Infants’ settlements), 496. 

c. 126 (Common Law Procedure, i860), 418, 71 1. 

o. 127, s. 28 (Solicitor's lien), 418-419. 

c. 134 (Charities), 128. 

c. 14s (Lord Cran worth’s Act), — 

88. II, 13 (Mortgagee’s powers), 363, 390. 
s. 25 (Investments), 177. 

8. 29 (Trustee’s receipts), 113. 

25 A 26 Viet. c. 42 (Rolfs Act), 703, 726. 

c. 63 (Merchant Ships), 407. 

0. 89 (Companies), 98, 102, 164, 292, 304, 348, 552, 562, 
665. 

27 A 28 Viet. c. 112 (Judgments), 291, 303, 374-375. 

c. 114 (Improvement of land), 150. 

28 A 29 Viet. o. 86 (Bovill’s Act), 598. 

29 A 30 Viet. o. 96 (Bills of Sale Act, 1863), 403. 

30 A 31 Viet. o. 48 (Puffer at auction), 576. 

c. 69 (Beal estate charges), 322*324, 343. 

8. 2 (Vendor’s lien), 322, 343. 
o. 131 (Companies), 552. 
c. 132 (Investments), 177. 
o. 144 (Assignment of life policies), 72, 94. 

31 A 32 Viet. o. 4 (Reversions), 572. 

c, 40 (Partition), 221, 707. 

o. 86 (Assignment of marine policies), 72, 94. 

32 & 33 Viot. c. 46 (Specialty debts), 187, 290, 330, 337. 

o. 62 (Debtors’ Act), 436, 738*739. 

33 & 34 Viet. o. 14 (Naturalisation), 154. 

o. 28 (Solicitor’s remuneration), 567. 

c. 35 (Appointment), 207. 

o. 76 (Absconding debtors), 938. 

c. 93 (Married Women’s Property), 445-447. 

34 & 35 Viet. c. 27 (Investment), 177. 

o. 43 (Dilapidations), 292. 
o. 47 (Investments), 17;^. 

36 Viet. 0. 12 (Infants’ custody), 488, 490. 

36 A 37 Viot. 0. 66 (Judicature Act, 1873), passim. 

37 A 38 Viot. c. 37 (Powers Amendment Act, 1874), 578. 

0. 50 (Married Women’s Property Amendment), 447-448. 
c. 57 (Real Property Limitation), 20, 187, 297-2^, 333, 

359. 

c. 6a (Infants’ relief), 557. 

* c. 78 (Vendor and Purchaser), 37, 186, 380, 66$. 

38 A 39 Viot. c. 55 (Local Boards), 691. 

o. 77 (Supreme Judicature Amendment Aot» 1875), 
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38 & 39 Viet. c. 83 (Investments), 177. 

c. 87 (Land Transfer Act, 1875), 186, 380. 

39 & 40 Viet. c. 17 (Partition Act, 1876), 708. 

40 A 41 Viet, c. 18 (Settled Estates), 221, 444. 

c. 34 (Locke King’s Further Amendment Act), 321. 

41 Viet. c. 19 (Protection order), 445. 

41 & 42 Viet. c. 31 (Bills of Sale Act, 1878), 86, 403. 

c. 54 (Debtors Act), 739, 

42 A 43 Viet. c. 59 (Set-off), 617. 

c. 78 (Judicature Act, 1879), peusim, 

44 & 45 Viet. c. 12 (Probate duty), 201. 

c. 41 (Conveyancing Act, i88i), 22, 114, 116, 146, 152, 
157, 168, 194, 357, 362, 369, 370, 384, 385, 

389, 390 » 4 i 9 » 444 * 497 . 593 * 
c. 44 (Solicitor’s remuneration), 567. 

45 & 4^ Viet. c. 38 (Settled Land Act), 114, 148, 168, 177, 706. 

c. 39 (Conveyancing Act, 1882), 39, 194. 
c. 43 (Bills of Sale), 86, 403, 
c. 61 (Bills and Notes), 515. 

c. 75 (Married Woman’s Property), 133, 255, 426, 
428, 429, 436, 445, 448-456, 463, 486, 497, 

558. 

c. 82 (Lunacy Regulation), 505. 

46 & 47 Viet. c. 52 (Bankruptcy Act, 1883), 86, i88, 305-312, 387, 

483. 519. 738. 

c. 57 (Patents, Designs, and Trade-Marks), 692. 

47 & 48 Viet. c. 14 (Married Women), 454, 

c. 23 (Investments), 178. 

c. 54 (Yorkshire Registries), 32, 147, 380. 

c. 71 (Intestates Estates), 137, 217. 

48 & 49 Viet. c. 4 (Yorkshire Registries), 32, 147, 380, 

o. 26 (Yorkshire Registries), 32, 147, 380. 
c. 63 (Patents, Designs, and Trade-Marks), 693. 

49 & 50 Viet. c. 27 (Guardians of Infants), 488-490. 

c* 37 (Patents, Designs, and Trade-Marks), 693. 
c. 52 (Maintenance on desertion), 445. 

50 &; 51 Viet. c. 30 (Settled Land), 150. 

c. 73 (Copyholds), 153. 

51 Viet. c. 2 (Investments), 178, 510, 

51 & 52 Viet. c. 20 (Church Lands), 347. 

c. 42 (Mortmain Act, 1888), 118-119. 
c. so (Patents), 693-699. 
c. 51 (Land Charges), 303. 

c- 59 (Trustee Act, 1888), 117, 151, 157, 159, 161, 180, 
188, 190, 192, 428, 558, 658. 
c. 62 (Debts), 310. 

52 Viet. c. 4 (Investments), 178. 

c. 6 (Investments), 178. 

$2 & S3 Viot. c. 30 (Board of Agriculture), 150. 

c. 32 (Trust Investment), 117, 176, 179. 

o. 41 (Lunatics), 507, and Addeodi^ e 

o. 44 (Infants), 491. 

o. 49 (Arbitration), 598, 6x3. 

c. 56 ^Infants), 491. 
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STATUTE OF FBAUUS— 

Tnuts, how created before that etatate» S4-55. 

Trusts, how created since that statute, 55. 

Trusts, what excepted out of statute, 55. 

Applies to freehold, copyhold, and leasehold lands, 55. 

Applies not to pure x>ersonal estate, 55. 

Not available as an instrument of fraud, 639-647. 

STATUTE OF LIMITATIONS.— See Limitations, Statute of. 

STATUTE OF USES— 

Uses l>efore the statute, express and implied, 48-50. 

Uses since the statute, express and implied, 48-49. 

Failure of, in accomplishing its object, 52. 

Failure of, causes of, 52. 

Failure of, restoration of equitable use trust) from, 52-53. 
Applies to freehold lands, and only to passive uses therein, 53 ' 54 * 
Applies not to freehold lands, active uses therein, 53 - 54 - 
Applies not to leasehold lands, 54. 

Apx>liea not to copyhold lands, 54. 

Applies not to pure personal estate, 54. 

STATUTORY CONTRACTS— 

Enforcement of, by injunction, 684. 

STAY OF PROCEEDINGS— 

In lieu of injunction, 670. 

On ground of agreement to refer, 597-598. 

Court holds its jurisdiction in reserve, 598. 

STREAMS.— See Pollution. 

SUB-PLEDGE— 

Extent of sub-pledgee’s rights, — 

In case of negotiable instruments, 402. 

In case of non-negotiable instruments and chattels generally, 402.. 
SUBROGATION— 

Of creditors to executors carrying on testator’s business, 183-184. 
SUBSTITUTIVE LEG ACIES.— See Satisfaction. 

SUGGESTIO FALSI. — See Fraud in Equity; Mistake; Surety. 
SUPERSTITIOUS USES, 127-128. 

SUPPRBSSIO VERI. — See Fraud in Equity ; Mistake ; Surety. 

SURCHARGING AND FALSIFYING— 

Accounts, where settled, and shown to be erroneous, 193, 6x4. 

Error (without fraud) in general sufficient, 193, 6x4. 

SURETY— 

Utmost good faith required between sureties, 580. 

What concealment of facts by creditor releases surety, 580-582. 

Fact must either have been one which creditor was under an obliga- 
^ iion to disclose, 581. 

Or else an integral i>art of the Immediate transaction, 583. 
Creditor must inquire as to cirouinstanoes of suretyship, if there is 
ground to snspeot fraud on surety, but not otherwise, 583. 
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BUBEriT-— (eon«i«Mte<{). 

Bights of creditor against snretj regpUated by instmment of guaranty » 
583-584. 

Surety cannot compel creditor to proceed against debtor, 5844 
Bemedies available for surety, — 

(i.) Bill quia timet to compel payment by debtor, 584. 

(2.) Judicial declaration of discharge, 584-585. 

(3.) Action for reimbursement by debtor, 585. 

(4,) Action for delivery up of securities by creditor, 585-586. 
Extension of this right, by M. h. A. Act, 586. 

True oi)eration of that Act, 586. 

(5.) Action against co-surety for contribution, 586-587. 

Available between co-directors, 587. 

When available between oo-trustees, i72-X73, 588. 

At law, contribution was founded on contract, aecus, in equity, 588. 
Different effects of insolvency of one surety at law and in equity 
formerly, 588. 

Contribution against representatives of a deceased surety, 588. 

Parol evidence to show that apparent principal was surety, now 
allowed at law, 589. 

Surety may limit his liability by express contract, 589. 

Surety can only charge debtor for what he actually paid, 589. 
Circumstances discharging the surety or co-surety, — 

(i. ) If creditor varies contract with debtor, without surety*! privity, 
589-590. 

(2.) If creditor gives time to debtor, without consent of surety, 
and thereby affects the remedy of the surety, 590. 

Secus, if remedy of surety not thereby affected, 590. 

Also, secus, if creditor reserves bis rights against surety, S 9 I- 
(3.) If creditor releases debtor, 591. 

(3a.) If creditor releases one oo-surety, 591. 

Secus, if creditor merely covenants not to sue the debtor or 
co-surety, 591. 

No reservation of rights possible in case of actual release, 
592 - 

(4.) If creditor loses securities or allows same to get back into 
debtor’s hands, 592-593. 

Marshalling of securities as against sureties, 338, 593, 

Bedemption of securities as against sureties, 355 - 357 t 593. 

Tacking as against surety, 378-379, 593. 

None, if surety is also a co-mortgagor, 593'‘594« 

SUBPLUS— 

Of bankrupt’s estate, assigment of, 102-103, — See VOID Assignments. 
Of sale proceeds, on sale by mortgagee, title to, 212. — See OoN- 
TEBSION. 

SUBPLUS BENTS— 

Applicability of, to repair mortgaged premises, 365. 

When applicable, to diminish principal money, 368-369. — See ANNUAL 
Bests. 


SUBPBISK— See Mistaes ; Fsaud in Equitt. 
SUBVIVOESHIP.— See 


s 



8 38 INDEX. 

SURVIVORSHIP, WIPE’S RIGHT OF.— See EgtriTT to a SrartB- 
ment; Beduotion into Possession. 

TACKING— 

Principle of, 372. 

Origin of, 372-373* 

Rules of, 373-380. 

(1.) Third mortgagee without notice buying in lint mortgage may 
tack, 373. 

But must have taken his third mortgage without notice of 
second, 373-374* 

Legal estate must be outstanding in hands of person having 
no privity with prior incumbrancers, 374. 

(2.) Judgment creditor cannot tack, for he did not lend his money 
on security of the land, 374-375. 

Rights of judgment creditors not altered by 27 & 28 Viet. c. 
1J2, 375. 

(3.) First mortgagee lending further sum on a judgment may tack 
against mesne incumbrancer, 375-376. 

If he have legal estate or best right to call for it, and have 
made the further advance without notice, 376. 

If his first mortgage provides for further advances, effect of 
notice before further advances, 376. 

As regards ** floating securities ” of Co., 376-377. 

(4,) Where legal estate is outstanding, no right of, 377. 

Incumbrancers rank according to lime, unless ono have better 
right to call for legal estate, 377. 

In building society’s mortgages, no tacking in general, 377. 

Secu 8 ^ in certain cases, 378. 

Tacking, as against surety, being surety simply, 378. 

None, if surety a co-mortgagor, 379. 

When a bond debt or simple contract debt may bo tacked, 379. 
Tacking abolished by Vendor and Purchaser Act (1874), and restored 
by Land Transfer Act (1875), 380. 

Tacking, non-existent as regards lands in Yorkshire, 380. 

Applicable more readily to pledges and to mortgages of personalty, 
402-403, 

Judgment and simple contract debts, tacking of, 403. 

See also Consolidation of Mobtqaqes. 

TENANCY IN COMMON— 

Where money* is advanced by persons who take a mortgage jointly, 
there will be a, in equity, 139-141. 

TENANCY, NOTICE OF— 

Effect of, on purchaser, 37. 

TENANT— 

Purchasing estate, 641-642. 

Interpleader by, when, 715-716. 

TENANT AT WILL— 

Mf rtgagmr U, to mortgagee, 36a. 

TENANT FOR LIFE. — See Constbucttpe Tbusts ; LncN ; Mobsqaob ; 
finrucD Land Act, t 88 a. 
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TENANT FROM YEAR TO YEAR— 

Mortgagors tenant, when he becomes, 363. 

TESTAMENTARY GIFT— 

If imperfect, not supported as a good donatio moriu caasd, I97>i98. 
TESTATOR.— See Wills. 

TESTIMONY, BILL TO PERPETUATE— 

To preserve evidence in danger of being lont before a question can be 
litigated, 721*722. 

Depositions were not published until death of witness, 721. 

Equity refused, if matter could be at once litigated, 722. 

Or if evidence referred to a right which might be barred, 722. 
What interest entitled a plaintiff to file a, 722-723. 

Before 5 & 6 Viet. c. 09. a mere expectancy insufilcient, 723. 

There must also have been some right to projierty, 723. 

Since 5 & 6 Viot. c. 69, w'hat interest sufficient, 722-723. 

I'uder Legitimacy Declaration Act (1858), 723. 

Under Judicature Acts, 723. 

Bill to take testimony de bene rssc, how distinguished from, 

Grounds for taking evidence de bene rwe, 724. 

Common law courts have now jurisdiction, 724. 

Judicature Acta as bearing upon, 724*725. 

TIMBER— 

Incase of mortgages, 371. 

TIME, A BAR. — See Limitations, Statute op. 

TIME OF THE ESSENCE— 

In sales w-ith right of re-purchase, 352, 

Not in mortgages, 350-351. 

Nor in pledge^, 401-402, 

In contracts for the sale of land, when and when not, 656-657. 

Law and equity now the same regarding, 657. 

TIME TO REDEEM.— See Equity of Redemption ; Mobtcaoe. 

TITHES. 

A legal claim, 29. 

TITLE— 

Not proved in partition. 706-707.— Sec Partition ; Specific Pekfobm- 

ANCE, 

TITLE-DEEDS— 

Inquiry for, must be made, to evade effect of notice, 35*3^. 

Excuses for non-production of, 36. 

Discovery of, formerly, 23*27; now, 27-38. 

Ordered to be delivered up, when, 25-29. 

Production of, in case of mor^ages, 369. 

Delivery up of, on redemption, 369. 

Deposit of, by way of mortgage, 395. 

Effect of mortgagee parting with, 395-396. 

Solicitor's lien on, 409-4x0. 

Transfer of, effect of, 3cx>, aor, 476, 644. 

Bemedy in case of loss of, 

Delivery of, effect of, 644. 
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TITLE OF BOOK— 

Copyright in* 697 

TITLE, WANT OF— 

Effect of, on oontrnotc for sele of lend, 66 o- 66 x. 

TOBTS— 

Are wrongs independent of contract, 679, 683. ^ 

May be restrained by injunction, 683. 

Varieties of, — 

(i.) Waste, 685.687. 

(3.) Nuisances, 687. 

Generally, 687.688. 

Darkening ancient lights. 689. 

Removal of 8upix>rt, 690. 

Pollution of streams, 690. 

Further pollution of streams, 690.691, 

Libels and slanders, 691.693. 

Injurious trade.circulars and trade.notices, 693. 

By local boards, 691. 

(3.) Infringements of patents, 693*695. 

(3a.) Infringements of copyrights, 695-698. 

(3b.) Infringements of trade-marks, 698-701. 

TOWN-AOENT. — See Solicitou’s Lien. 

TRADE-CIROULARS AND NOTICES, 693. 

TRADE-MARKS— 

Oualifiod property in, apart from legislation, 698-699. 

Property in. by virtue of legislation, upon registration, 699. 
Innocent user, effect of, 699. 

Single words, when they may be, and when not, 699. 

User of a man’s own name. 700. 

Additions tending to deceive the public, 700-701. 

Effect of Patents, Designs, and Trade-Marks Act (1883). 698-699. 
See iNJCifCTiOK. 

TRADE-NAMES.— See Trade-Marks. 

TRADE PROFITS— 

Right of ctMiui que trust to, X63.164. 

TRADE, RESTRAINT OF, 561. 

TRADESMEN— 

Fraudulent sales by, 573. 

TRANSFER— 

Of administration action into Bankruptcy Diviaion, 311.313. 

Of mortgage, may be compelled to avoid foreclosure, 357. 

Of pledge to sub-pledgee or purchaser, effect of, 403. 

Of wife’s chose In action, 471, 476. 

Of title-deeds, effect of, eoo-eoi, 476, 644. 

Of slyisree, when and when not fraudulent, 553*553. 

TRESPASS — 


Where dnim of right, 689. 




TRUST— 

Origin of, in grants to uses, 48. 

Usos arose temp. Edw. XXL, 48-49. 

Cbaneellor’s jurisdiction orer conscience enabled usee to be reoognised 
in Chancery, 49. 

Uses not recognised at common law, 49. 

Until Statute of Uses, 07 Henry VIXl. c. to, made uses legal 
estates, 50. 

Resnlting use, consideration required to rebut, 51. 

Ko use upon a use at* law, 5a. 

Hence equitable jurisdiction, 5a. 

Trust distinguished from use for oonrenience only, 53. 

In equitable estates, equity follows analogy of the law, 53. 

Property to which Statute of Uses is inapplicable, 53 ' 54 - 
Trusts might be created by parol until the Statute of Finuds. 54. 
Statute of Frauds required writing to creation of .certain truats, 54-55. 
Exceptions from statute, 55 - 

Pro]>erty to which the statute is applicable, 55-56. 

Definition of, 56. 

Classification of trusts, — 

(1.) Express, 56. 

(2.) Implied, 56. 

(3.) Constructive, 56. 

May arise without consideration. 66. 

May be for value, 66. 

Upon total failure of, recovery of money, 156. 

See Trusts, CBiiATioN or; Skttlemknt. 

TRUST INVESTMENT ACT, 1889, 117. 

TRUSTEES— 

Who may be, 154. 

In what sense servants, and in what sense controllers, of cetfuf qu€ 
trust, 155-^5^' 

Equity never wants, 154. 

May even ap}>oint, to discharge duties of executors. 155. 

May be compelled to perform any act of duty, 156. 

Or restrained from abuse of hia legal title, 156. 

Cannot renounce after acceptance, 156, 

Cannot delegate his office, 157. 

Unless there is a moral neceasity for it, X57-X58. 

Or unless under Trustee Act, x888, 157, 

Cannot double delegate in any ease, 158. 

Care and diligence reqiured of, as reganls, — 

(a.) Duties, 158-160. 

(6.) Discretions, 160161. 

Exercise of. controlled by court, i6x. 

No remnneration allowed to, x6x. 

Solicitor alloweil only costs out of pocket, 162. 

Distinotion between eontentious and non-contentiotis buslneas, 162. 
May stipulate to receive eompesaatlon, 162- 163. 

A eommisaioii allowed tar rerj burdeixsome trusts, 163. ^ 

Must not make any advantage out of hie trust, 163. 

Not enjoy the shooting, 163. 

Not charge moie than he gave for purehaae c# debts, 163. 
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TRUSTEES— 

Trading with trust estate, must account for profits, 163-164. 
Cannot renew lease in own name, or purchase trust estate, 164. 
Same principles apply to agents and persons in a fiduciary capacity, 

164. 

Exceptional cases in which fiduciary purchases hold good, 165. 

Oases in which fiduciary purchase becomes incax>able of rescission, 

165, 

Constructire, not liable to same extent as express, trustee, 165-166. 
Remarks of Lord Westbury in Knox v. 6'yc, 166. 

Time runs in favour of constructive, 166. 

Constructive, may charge for time and trouble, 166. 

Trustee liable for his co-trustee practically, 167-168. 

Not liable for merely joining pro formd in receipts, 168. 

Joining in a receipt must not permit the money to lie in the bands 
of his co-trustee, 168-169. 

Executor not liable for his co-executor practicall}', 169-170. 

Difference between co-trustees and co-executors, 169. 

Executor joining in receipt primd facie liable, 169. 

True rule as to receipts by executors, 170. 

Executor liable for wilful default, as regards acts and defaults of co- 
executors, 170-171. 

Lord Cottenham*B judgment in Sti/Ies v. Oup, 171-172. 
Recoupment and contribution of trustees and co-trustees, 172-173. 
For breach of trust made good, 173. 

For costa of action, 173. 

Indemnity and reimbursement clauses, utility of, — 

In general, 173. 

In particular instances, 174. 

Indemnity, right of trustee to, 173, 183. 

Lien of, for expenses, 150-151. 

Realisation of such lien, 151. 

Limits of such lien, 152. 

Duties of trustees, — 

(1.) Must got in property, 175. 

(a.) Must secure outstanding property, 176. 
i3.) Must invest in authorised securities, 176. 

Range of investments authorised, — 

I’riorto 12th August, 1889, 177, 

Since that date, 178. 

(4.) Conversion of terminable and reversionary property, 1 80181. 
(5.) Distinguishing between capital and income, 181-182. 

Limit of liability of trustee for non-investment, 182. 

Mortgages by, when with a power of sale, 183. 

Carrying on business of their testator/ their rights of indemnity, 
183-184. 

And subrogated rights of their creditors, 184-185. 

Remedies of ceMui que trust, in event of breach of trust, — 

(i.) Right to follow trust estate, 185-186. 

Breach of trust creates in general a simple eontraet debt, 187. 
Breach of trust creates sometimes a specialty debt, iSy. 

^ Frssent importance of this distinction, 187-188. 

(a.) Bight of foUowing the property into which the trust-fund 
has been converted, 188-189. 

(3.} Impounding beneficial interesti^ 189-190. 
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When money, notes, &c,, may be followed, 189*. 

Interest payable on breach of trust, X90]9i. 

Cases in which more than four i>er cent, charged, 190«T9 i, 
Aeqnieseence by eextuis qwc trustent, effect of, i9x>X9aL 
None, in cases of disability, 192. 

Release and confirmation of trustee’s acts, 192. 

Settlement of accounts, 192-193. 

Surcharging and falsifying, 193. 

Release of, under Trustee Act (1850), T03-194. 

Release of, tinder Conveyancing Act (1881), 14^4. 

As to part of trust, 194. 

Release of, under Trustee Relief Act (1847^, 105. 

Removal of, generally, 195. 

As to i»art of trust, 194. 

May lawfully refuse to pay over wife's income to husband, 483. 

Sec also TitrrtT ; Tiirnra, Ckkation op; Implied and 
Trusts ; Separate Estate ; &c. 

TRUSTEE ACT (1830), i93-i<>{. 

TRUSTEE ACTS (1850 and 1852)-— 

Release of trustees under, 193-194* 

TRUSTEE ACT’(j888 ), 117, 157, 159, i6r. And see Statutes. 

TRUSTEE IX RANKRUrTCY.-^Seo Rills of Sale ; As 

TRUSTEE RELIEF ACT (1847). 195. 
lielease of trustees under, 195. 

TRUSTEE-VENDORS.— See ruRCiiABE-lVroNET. 

TRUST FUNDS— 

Loss of, when and when not trustoo liable, 158.160. 

W'hen and when not they may be followed, 183.184, 

W’^hen and when not co-trustees liable, 167.169, 

AVlien and when not co-executors liable, 

AVhen trustee may purchase, 169-172, 

Remedies for recovery of, 185-189. 

Remedies for recovery of, when barred or not by time, 187*188, 

By acquiescence, 191-192. 

By release, 192. 

By confirmation, 192.193. 

Payment of into court, under Trustee Relief Act (1847), 195. 

Lien on, as against fraudulent cestuis que truMltnU 189-190, 412. 
When they consist of shares, liability as between the trustee and the 
ceatuxt qu€ trusUnt^ 553 ' 553 - 

TRUSTS, CREATION OF— 

Three requisites to, 103. 

(i.) Certainty of words, 104. 

WTiat words certain and what not, X05. 

(2.) Certainty of subject-matter, 105, 

(3). Certainty of objeeta, Le., beneftcisries, to6. 

Bffeei of want of any one of these, illustrations of, toy. ^ 

Leaning against construing precatory words as certain, 107. 

Who entitled to benefit where intended trust fails, 107-10^ 

The three requites not required for charities, tao-iafi. 
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TEUSTS IN FAVOUB OF CREDITORS— 

BeTOoable a general rule, 89-90. 

Amounting to mere dir^ioa to truateea as to the mode of dia- 
position, 89. 

And being an arrangement for debtor's onm oonvenienoe, 90. 
But, semhU, not revocable after settlor^a death, or where the 
trusts only arise on his death, 90-91. 

Irrevocable after communication to creditors, if creditors* position is 
altered thereafter, 91. 

Irrevocable where creditor a party to deed, 92. 

Who entitled, and who not entitled, to benefit of, 9s. 

TRUSTS IN THE QAHB OF POWERS.— See Po webs IN THE Nature 
OF Trusts. 

TRUSTS, VARIETIES OF— 

I. Express Private Trusts. 57-117. 

(x.) Executed and Executory Trusts, 57-64. 

(2.) Voluntary Trusts and Trusts for Value, 65-75. 

(3.) Fraudulent Trusts, 76-88. 

(4. ) Trusts in favour of creditors, 89-92. 

(5.) Equitable Assignmenis (xct 7 ., Appropriations), 92-102. 

(6.) Precatory Trusts, 103-108. 

(7.) Secret Trusts, 108-109. 

(8.) Trusts In the garb of Powers, 109-1 11. 

(9.) Purchase-Moneys and Trustee- Vendors, iii- 17. — See 
these several nine titles. 

II. Express l*ublio Trusts. — See Cuabitiks. 

III. Implied and Resulting Trusts. — See Implied Trusts. 

IV. Cunstruotivo Trusts. — See Constructive Trusts. 

UNOONSOIONABLE BARGAINS— 

Where consideration grossly inadequate, 550-551. 

With common sailors, 571. 

With heirs and reversioners, 571-572. 

Doctrines of the court not affected by 32 & 33 Viet, c. 4, 572. 
Knowledge of person standing tu loco parentis does not per se make 
such transactions valid, 572-573. 

Post-cXiit bonds, relief in case of, 573. 

Tradesmen selling goods at extravagant prices to infants, 573. 

Party may bind himself by subsequent acquiescence, 573. 

See Habik4H1P. 

UTKDEELBASB, 653-654. 

UNDERTAKING— 

Mortgage of, 348. 

XTNDISPOSKD-OF PROCEEDS.— See Oontbebiok. 

UNDIVIDED SHARK.— See Rs-Oonverbion. 

UNDUE INFLUENCE— 

Free and full oonaent fm neoeesaxy to validity of a oontraoi, 553. 

See Fraud in 
% 

UNEXHAUSTED RESIDUE.— See CBARirigs ; RxauLTnto T&C8T. 
UKIIJLTBRAL.— SeeBlLAfSBAL; 1 Ihh»a»i£. 
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UNSOUND MIND, PERSONS OP.--See 

UNUSUAL COVENANTS, 66r. 

USE, SEPARATE. — See Separatb Estatb. 

USES— 

Origin of, 48. 

Quality of, before Statute of Uaes, 49. 

Quality of, since Statute of Uses, 50. 

No uses upon, at law, 53. 

SecuSf in equity, 52-53. 

Might be express or implied, t.e., resulting, 50-51. 

See Trusts. 

USES, RESULTING— 

Operation of, 51. 

Consideration to rebut, 51. — See Thustb. 

USES, STATITTE OF— 

Object of, 50. 

Failure of object of, 52. 

Utility of, 52-53. 

Operation of, 53 - 54 - 

Property to which applicable, 53-54. 

Property to which inapplicable, and why, 54. 

VADIUM.— See Mobtgauk 

VALUATION OF CONTINGENT LIABILITY.— See PROOF OF Debts. 
VALUATION OF SKCURITY.— See Secured Creditor. 

VALl'E— 

Limit of, for inrestmcnts, 161. 

VALUERS 

Duty of trustee in employment of, J 58-1 59 - 

VARYING CONTRACT— 

When aiul whep not it discharges surety, 589-590. 

Efifect of, hy parol, 649-652. 

VENDOR AND ITRUHASER’S ACT (1874)- 
Provisions of, regarding legal estate. 

Regarding completion \ff contracts, 

VENDOR'S LIEN— See Lien ; Improvehekth ; COBBTBUCrrVE Tbukth ; 
Ix>CKE Kino ’14 Act. 

VESTING OF r.EGACIKS- 
When charged on land, 205. 

When not charged on laud, 205. — Sec Leqacjek. 
VEXATIOUSNESS, 673-674, 727. 

VIGILANTIBUS NON DORMIENTTBUS ^QT^rTAS SUBVENIT— 
Illustrations of the maxim^ — See Lacueh. 

VEBTUTE OFFiqil— 

Legal assets vest in executor, '289. 

VIVUM vadium— S ee Mortcaob. 

VOID ASSIGNBIENTS. — See ARAfOBinnETfi, Votn. 

VOID OR VOIDABLE.— See Fbaud 
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VOLUNTAKY BONDS— 

Priority of, according as assigned for value or not, 293. 

VOLUNTARY SETTLEMENTS— 

Notice of, does not affect subsequent purchaser, 33*34, 81-82. 

(i.) Under 13 Elis. c. 5, must be both on good consideration and 
bond fide, 77. 

Not necessarily fraudulent under 13 Eliz. c. 5, ^7. 

Settlor indebted at the time of, not necessarily an avoidance of, 
77 - 

What amount of indebtedness will raise presumption of fraudu- 
lent intent, 77-79. 

(2.) Under 27 Eliz. c. 4, voluntary settlement void as against sub- 
sequerit purchaser, 81-82. 

Being a subsequent purchaser from the very settlor himself, 82. 
Chattels x>ersonal are not within the statute 27 Eliz. c. 4, 81. 

A mortgagee is, a judgment creditor is not, a purchaser within 
the statute, 82. 

jBondfide purchaser under 27 Eliz. c. 4, who is, 82. 

Marriage a valuable consideration under 27 Eliz. c. 4, when and 
when not, 83-85. 

Post-nuptial settlement in pursuance of ante-nuptial agree- 
ment, 83-84, 

Post-nuptial settlement supported on slight consideration, 84. 
MeUdJide pre-nuptial settlement not supported, 85. 

(3.) Post-nuptial settlement under Bills of 8ale Acts (1878 and 
1882), 85-86. 

(4.) Post-nuptial settlement under Bankruptcy Act (1869), 86-88. 
How far limitations to remote objects in marriage settlements are 
voluntary, 88-89, 

See Voluntary Trusts. 

VOI.UNTARY TRITSTS— 

Distinguished from trusts for value, 65-66. 

General rules regarding validity of, 65-66. 

Has relation of cestui que trust been constituted ? 66. 

(1.) Where donor is both legal and equitable owner, — 

(a. } Trusts actually created, — 

Either (x.) By oonveyanoe on trust, 67. 

Or (2. ) By declaration of trust, 67. 

(6.) Trusts not actually cureated, — 

Either (x.) No declaration of trust, 67-72. 

Or (2. ) Incomplete conveyance on trust, 67-72. 
Examples of trusts actually creat^, 67-72. 

Examples of trusts not actually xsreated, 67-72. 

(a.) Where donor is only equitable owner, — 

(a.) Trusts actually created, as above. 73-75. 

(b.) Trusts not actually created, as above, 72-75. 

Examples of both, as above, 73 - 75 * 

Not oaneelled, as a general rule, 728. 

VOLUMTART SKTTLSMXNTa, 

voluntary trusts and TRUSTS FOR VALUE— 

Distinguished in themselTes, 65-67. 

DisiUtguiahed in their effects, 66-^. 
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VOLUNTEBRS— 

Not aided to beeoxne ctMtuit que trusteni^ 66. 

Displaced by sabsequent sale for value, 61 -8a. 

Have no right to specific sale-proceeds, 8a. 

May have right to damages, 8a. 

BntiUed to redeem mortgage, 355. 

See VOLUifTABT Tbusts. 

WAGES— 

Priority of, 307. 

WAIVER OF EQUITY.— See Equity to a Settlement. 

WAIVER OF FORFEITURE.— See Forfeiture ; Mistake. 

WAIVER OF LIEN.— See Lie.n. 

AVAIVEK OF SETTLEMENT.— See Infants. 

WARD OF COI^RT.— See Infants ; Guardians. 

WAREHOUSEMAN— 

His lien, 408. 

WASTE— 

By mortgagors and mortgagees. — See Mortgage. 

Injunction in cases of, arose from inadequacy of common law remedy, 
685. 

Cases to which the common law remedy extended, 685. 

Oases to wliich the common law remedy did not extend, 685-686. 
In what cases equity interfere*!, 686. 

Equitable waste, 686. 

Threatened or apprehended waste, 686. 

When a person was dispunishable at law and abused his legal 
right, 686-687. 

In case of tenaiit-in-tail after possibility of issue extinct, 686. 
Where plaintiff had purely an equitable title, 687. 

Cases of mortgagor and mortgagee, 687. 

Permissive, not remediable, 687. 

Ameliorative waste not now restrained, 687. 

Judicature Acts, effect of, regarding, 687. 

WELSH MORTGAGE.— See Mortgage. 

WEST INDIA ESTATES— 

Btortgagees of, their rights, 364. 

WHARFINGERS. — See Interflkader ; Lien. ' 

WHERE EQUITY EQUAL, LAW PREVAILS.— See Law Prevailb, Ac. 
WHO SEEKS, MUST DO, EQUITY.— See He who bkkkh Eqcitt, Ao. 
WIDOW— 

Settlement by her, on re-marriage, 88-89. 

WIDOWER— 

Settlement by him, on re-marriege, 89. 

WIFE. — See Uariukd WoMRir ; Ax»TAMCKifENT ; Buemoif ; Shpamatb 
Estate ; Equitt to a SnTLUfEarr ; Fraud oh HAXiTAir Biobts 
Hortoage ; PiH'lfojnnr ; Paelapbeehajua, Ae. 





WIFB'S ESTATE— 

Upon a mortgage, reenUing imet of, 394. 

Being a surety only for the fanaband, 394, n. 

WILFUL DEFAULT— 

Liability of executor for, 170-173. 

Liability of trustee for, 167-169. 

Mode of proceeding against trustee or executor for, 33 « 

Liability of mortgagee in possession for, 367-368. 

Liability of mortgagee in possession for, on a sale, 368. 

WILFUL NEGLECT— Bee Partnership. 

WILL, PARTNERSHIP AT.— See Partnership. 

WILL, TENANT AT.— See Mortoaoe, 

WILLS— 

Executory trusts in. — See Executed and Executory Trusts. 
Trusts, creation of, in. — See Trusts, Creation op; Precatory 
Words. 

Trusts in, for payments of debts and legacies. — See Ch aroe of Debts. 
Admission of parol evidence in construction of. — See Parol Evi- 
DENOB ; Extrinsic Evidence. 

Conversion under. — See Conversion, 

When inconsistent or alternative bequests in. — See ELBCTiONr 
When cumulative or substitutionary bequests in. — See Satisfaction ; 
Leoacies. 

Rewards for iniluenoing testator in making a will fraudulent. — See 
Fraud in Eqditv. 

Accident in not making. — See Accident. 

Mistakes in, when and what corrected in equity. — See Mistake. 
Frauds in. — See Bill to Establish Will ; Proof of Wills. 

WINDING UP OF COMPANY— 

Effect of order for, upon voidable contracts, 551-552. 

Granting of injunctions in, 669-670. 

WITNESSES.— See De Bene Esse ; Disoovsbt ; Testihont, Per- 
petuation op. 

WORDS— 

Amounting to a trust, 104. 

Creating separate estate, 426. 

Creating restraint on anticipation, 441. 

WRIT NB EXEAT REGNO,— See Nk Exeat Regno, Writ of. 
WRITS— 

Procedure at common law, cramped and inflexible, 7 
Jn consimili cosu, statute giving, and failure thereof, 89. 

WRONG— 

Equity will not suffer, without remedy, 16^17. 

YORKSHIRE— 

Lands in^ 3a, 147, 380-381. 

YORKSHIRES REGISTRIES ACT (1884), 3a, 147, 38a 
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ASSISTED BY 

W. FEILDEN CRAIES, M.A., 

OF THE INNER TEMPLK AND WESTERN CIRCUIT, BARRISTER-AT-LAW. 

*' In reviewing the first edition of this book we expressed an opinion that it was a (tainstaking and 
Uieful work. Its utility has been .shown bv the speedy ap^arance of the present edition, and the labour 
of its authors Ls still apparent to anyone who will glance through its pages.^’ — Solicitors' Joitmai. 

*'The success of the first edition proves its value. It is clearly and concisely compiled, and upwards of 
x,50o cases are quoted ." — Law Times. 

"Mr. Porter's useful book on in.surance law has reached a second edition in less than three year.s, which 
is not common in a book of this class. I'he fact is, that in taking up insurance law in all its branches, 

except marine insurance, he hits upon a popular subject Mr. Porter well fills the gap thus 

made for him, and he has called to his aid a useful coadjutor in the person of Mi. Ctaiti"— Law journal. 

" When writing on the first edition in 1884, we ventured to predict for Mr. Porter'.s work a great success. 
We spoke in terms of unqualified commendation concerning the lucidity of the author's style, the thorough- 
ness of his work and his nappy gift of narrow’ing down broad and diffusive subjects into a small space.* 
Practical experience of the contents of the volume during the past three years has, we may say, fully con- 
firmed our favourable views."- Insurance Record. 
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EXECUTORS AND ADMINISTRATORS, With an Appendix of 

Statutes, Annotated by means of References to the Text. Second Edition. 

By W. Gregory Walker, B.A., of Lincoln’s Inn, Barrister-at-Law, and 

Edgar J. Elgood, B.C.L., M.A., of Lincoln’s Inn, Barrister-at-Law. 

"We highly approve of Mr. Walker's arrange- "Mi. Walker is fortunate in his choice of a sub- 
meot. .... The Notes are fulL and as far as we ject, and the power of treating it succinctly, for 
hRxe been able to asootain, carefully and accurately I the ponderous tomes of Williams, however sansfac- 
compiled. ..... We can commend it as bearing | tory a.s an authority, are necessarily inconvenient 

on its face (mdence of skilful and careful labour, ] for reference- su well as expensive On the 

end vre anticipate that it will be found a very whole we are inclined to think the Ixxik a good and 
•COnptRble substitute for the ponderous tomes useful one." — Law Journal. 

9S the much esteemed and valued Williams." — 
iUnw TYsnes. 
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Second Edition. Crown Svo, price Sr. 6</., cloth, 
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Wth Appendix containing Lord Denman*s ARBITRATION BILL, AND 
STATUTES RELATING TO ARBITRATION, and a collection of Forms 
and Index. Second Edition. With a Supplement containing an Abstract of the 
Arbitration Act, i88g. By Joshua Slater, of Gray*s Inn, Barrister abLaw. 

TAt can he had se^arately^ price 6d. 
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THE PRINCIPLES OF MERCANTILE LAW. By 

Joshua Slatkr, of Gray’s Inn, Barrister-at-Law, Author of “The Law of 
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In Svo, price I2 j., cloth, 

THE LAW AND PRACTICE OF DISCOVERY in 

the SUPREME COURT of JUSTICE. With an Appendix of Forms, 
Orders, &c., and an Addenda giving the Alterations under the 
New Rules of Practice. By Clarence J, Peile, of the Inner Temple, 
Barrister-at'Law. 

** Mr. Petle hat done well in writint; this book. The subject is carefully yet teraely treated.**-— Timn, 

In one volume, Svo, price i8j., cloth, 

THE LAW AND PRACTICE RELATING TO 

PETITIONS IN CHANCERY AND LUNACY, 

Including THE SETTLED ESTATES ACT. LANDS CLAUSES ACT, 
TRUSTEE ACT. WINDING-UP PETITIONS, PETITIONS RELATING 
TO SOLICITOR.S, INFANTS, Etc., Etc. With an Appendix of Forme 
AND Precedents. By Sydney E. Williams, of LincolD*s Inn, Barrister^ 
at-Law. 


Second Edition, in Svo, price 28/., cloth, 

A SELECTION OF PRECEDENTS OF PLEADING 

UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS. 
With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 
an Introductory Treatise on the Present Rules and Principles of Pleading as 
illustrated by the variou.s Decisions down to the Present Time, 

By J. CUNNINGHAM and M. W. MATTINSON. 

SECOND EDITION, 

BY MILES WALKER MATTINSON,of Gray's Inn, Barrister-at-Law, and 
STUART CUNNINGHAM MACASKIE, of Gray's Inn, Barrister-at-Law. 

BSYIBW8. 

“The notes are very pertinent and satisfactoiy : the introductory chapters ou the present systaaof pleading 
a<e excellent, and the precedents will be found very usefuL**— '/rirA Lava Times, 

** A work whkh, in the compass of a single portiuile volume, omtains a hr^ IVeatita on thi Prfadlpie^ 
and Rules of Pleading, and a carefully annotated body of Forms which have toagmMexteatgaaatweuilh 
the entsndy eepanue sifting processes of Chambers, Court, and Judges^ Qiambers, cannot fail ta ba « ^ 
ueelhl oompamoQ in the Practkio{ier*s daily routina .*' — Law Jnagemime a$td Revimk/, 
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REMODELLED, MUCH ENLARGED WITH SEVERAL NEW 
CHAPTERS ON “LIGHT,” “SUPPORT,” ETC. 

EMDEN'S LAAV RELATING TO 

BUILDING, BUILDING LEASES, 
AND BUILDING CONTRACTS. 


WITH A FULL COLLECTION OF PRECEDENTS, 

TOGETHER WITH THE 


STATUTE LAW RELATING TO BUILDING, 


WITH NOTES AND THE LATEST CASES UNDER THE VARIOUS SECTIONS. 


By ALFRED EMDEN, 


or THE IMNEE TKMPLK, ESQ., BARRISTEK-AT-I.AW ; AUTHOR OF THE “PRACTICE IN WtNDlNG-UP 
COMPANIES,” “a complete COLLECTION OE PRACTICE STATUTES, ORDERS, AND RULES, 
FROM H75 TO 1885,” “ THE SHAREHOLOLK’s LI-.l.AL GUIDE,” FTC., ETC. 


We were able to speak in terms of commendation of the First Edition of this book, hut we can say 
much more for the present edition. Mr. Emden has re-written and enlarged hi.s work, and in its present 
form it constitute a complete, and so far as our examination has gone, an accurate treatise on the branch 
of the law to which it relates. • Sclicitflrs* youffml. 

“ We had occasion to speak favourably of the First Edition of Mr. Emden V work, and w'e have nothing 
but commendation to award to the Second Edition, which has practically been re-written and very much 
enlarged.” — The Field. 

“With the revisions and additions, Mr. Emden’s treatise claims in a higher degree to be considered the 
most comprehensive text-book of the law relating to building, that ha.s been published in a single volume.” 
— The Building Newt. 

“This work viewed as a whole, i.s in all way.s a standard authorii^' on all the subjects treated, and it is 
in reality a small l..aw Library on building subjects, ingeniously and most lucidly compressed in a single 
volume, — 7 'Af Buildin£ World, 

“No more useful bo^ for architect, contractor, or building owner, has been publUhed than ' Emden *s 
Law of ^Ruilding, liuilding I..ease.s, and lluilding Contracts,’ and its re-issue as a revised and extended 
work will he generally appreciated. The A rchitect, 

“ A second edition of Mr. Alfred Emden's useful w'ork on The l.aw relating to Building Leates^ emd 
BuHdiuft Contracts, has just been i.ssued by Mes.sr.s. Stevens Haynes, Hell Yard, Temple Bar. The 
first edition soon became exhausted, and the learned author has entirely rewritten, remodelled, and 
considerably enlarged the previous edition. There is a good collection of precedents with respect to 
matters connected with building, together with the Statute I..aw' relating to budding, with notes, and the 
latest cascM under the various sections. A new and comprehensive index has been compiled, and la.st, but 
not least, is an excellent glossary of architectural and building terms used in the liuifding Act, buiUling 
leases and contracts, d**c.’ — Law Times. 


“ We have been asked from time to time which is the lext-lxjok of the Law relating to Building, 
Bmldittf Leases, and Building Contracts, and we have had to reply that, so far as we know, the com- 
prehenstye work published by Messrs. Stevens d** Haynes, of Bell Yard, 'J'emple Bar, by Mr. AlfitKl 
Emden, is the best and most generally useful we know. We mention this fact because a second edition 
has just been published, *' rewntten, remodelled, and enlarged,” on the Uw relating to buildings, with new 
chafers on damage to property or person caused by building, gas and water, supiiort, party walfe, and 
light. Voluminous preceoents are also given, with a comprehensive view of the Statute Law, whkh 
hat imUerially changed .since the first edition was published in 1882. It is well that tho.se engaged in the 
building trade should bear this in mind, as much litigation would therefore be avoided, with its consequent 
expenaeand annoyance. 'I'he book is rendered more valuable from its glo.ssar>’ and well-arranged index.” 
’^Bmiidint Tims'^. 

***nie present treatise of Mr. Emden deals with the subject in an exhaustive manner, which leaves 
nothing to be deured. . . . The book contains a number of forms and precedents for building leases and 
agreements which are not to be found in the ordinary collection of precedents .” — The Times. 

** Mr, Emden has obviously given time and labour to his task, and therefore will save time and labonr 
to tboet who hanper. to^ occupied in the same field of enquiry ." — Lttw Journal. 

“It nmyeafiely be rAommended as a practical text-book and guide to all petmle whose fortune or 
misfortune it is to be inter^ted in the construction of buildings and other work-s.” — Saturday Betdew. 

**To mqpply tMs want is the writer’s object in publishing this work, and we have no heiaiatign in 
fv pressing onr opinion that it will be found valuable by several distinct cL^es of persons .... it irinms 
to us a good ond useful book, and we recommend the purchase of it without hcsitatioa .” — The Btdiier. 

“From the point of view of practical utility the wrork cannot fail to be of the greatest use to all who 
fomdio attttls mw in the course of thehr buildtni; oper^ons. They will find both a sound aitangei 
and A door aemible sty^ and hy perusing it wuh ordinal^ attention many matters of whkh they 
bo^ o a dooUfal will MOOkM quite comprehmi«ble.”— O'ly Press. 
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WARD: INFANTS: AND MASTER AND SERVANT. 

By william FINDER EVERSLEY, B.CD, M.A. 

OF THK IN NEK TEMPLE, nAKKI,<TER>AT-t.A\V. 

“ It is essentially readable and interestinj;, and ought to take a high place among text books. . . . Wo 
say, without hesitation, that this is a learnc<l liook, written in a peculiarly fascinating style, having regard 
to the nature of the subject. ... It can only He said, therefore, that the book is deserving of succesa upon 
the merits ; and that the attempt to combine the treatment of three branches of the law which hove hitherto 
been unnaturally divided shows, in itself, a comprehensive grasp of principle.”~Z,riw Timts. 

“ This is an admirable endeavour to treat in one volume a series of topics which nmy well be treated to* 
g^her, but which have not hitherto formed the subject of u single treatise. . . . M r. Kveniley'ii style U plain 
without being bare, and he h.as produced a readable as well as a practically useful treatise .** — J onntmlm 

“The author may be congratulated upon having produced an excellent treatise on thU branch of k|w 
Jaw, well arranged, clearly written, and complete. A word of praise, too, must be accord^ lo tha 
laborious care with \\ hich he has accumulated reterences to the various Re(>orts, and constructed his vary 
full index." — Solicit^r^' Journal. 

In one volume, royal Svo, price ^ox., cloth, 

THE LAW RELATING TO THE 

SALE OF GOODS AND COMMERCIAL AGENCY. 

By ROBERT CAMPBELL, M.A., 

OF Lincoln’s i.n’n, hakkistkr-at-law; ativocatk of tkk scotch bar 

AUTHOR OF THE “LAW OF NEULK.ENCE," ETl'J 


“ Notwithstanding the existence of the works referred to by the author in his preface he has pr^UMd 
a treatise which cannot fail to be of utility to practising lawyers, and to increase his own reputation.*'-* 
I^mw Times. 

In one volume, Svo, lS 79 f price 2ar., cloth, 

A TREATISE ON THE RULES WHICH GOVERN 

THE CONSTRUCTION AND EFFECT OF 

STATUTORY LAW. 

WITH AN APPENDIX OF CERTAIN WORDS AND EXPRESSIONS USED IN STATUTES* 
WHICH HAVE BEEN JUDICIALLY OR STATUTABLY CONSTRUED 

By henry HARDCASTLE, 

OF THE INNER TF.MPLE, BARKISTER-A I'-LAIV ; 

AND JtMNT-KDI niR OF “ELECTION PETITION REPORTS. ' 


We should be doing less than justice, however, to the usefulness of Mr. Hardcastle's book 
if we did not point out a valuable special feature, consisting of an apperidix devoted to tho 
collection of a list of words which have lieen judicially or statutably explained, wdth referenoo 
to the cases in w hich they are so explainetl. We believe this is a feature peculiar to Mr 
castle's Treatise, and it is one which cannot fail to commend itself to the profession.'*— 
Maga*ine and Revieu*. 


In one volume, Svo, price 28 j., cloth, 

THE UW REUTING TO PUBLIC WORSHIP ; 

With special reference to Matters of Ritual and Ornamentation, and the Means Of 
Spring the Due Observance thereof, and containing in extenso, with Notes and 
References, The Public Worship Regulation Act, 1574 ; The Church Disdplim 
Act; the various Acts of Uniformity; the Liturgies of 1549, 1552, and 15S9^ 
compared with the Present Rubric; the Canons; the Articles the Iiijtinc* 
tions, Advertisements, and other Original Documents of Legfa Authority, 
Skwasd Brice, LL.D., of the loner' Temple, Barrister*at-taw. 
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S77£yMNS 6* BAYITES, BELL YARD, TEMPLE BAR, 


Now ready, in 8 vo, price 30 #., doth, 

THE PRACTICE ON THE CROWN SIDE 

Of tRe Qneen's Bencb DiiisioB of Her Majesty's HIRh Court of Justice 

(Founded on Corner’s Crown Office Practice), induding 
Appeals from Inferior Courts; with Appendices of Rules ai^ Forms, 

By FREDERICK HUGH SHORT, 

Chief Clerk of ihe Crown Office, Author of “Taxation of Costs in the Crown Office," and Editor 

of “ Crown Office Rules and Forms, 1686 ; " and 

FRANCIS HAMILTON MELLOR, M.A., 

'J’rin. Coll. Canib., Northern Circuit, Inner Temple, Harrister*at-Law, 

In 8vo, price I2.r., cloth, 

THE CROWN OFFICE RULES AND FORMS, 1886. 

The Supreme Court of Judicature Acts and Rules of the Supreme Court 1883, relating to 
the Practice on the Crown side of the Queen’s Bench Division ; including Appeals 
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with Notes, 
Cases, and a Full Index. By F. H. SHORT, Chief Clerk of the Crown Office. 

In 8vo, price 6s. 6d., cloth, 

THE CUSTOMS AND INLAND REVENUE ACTS, 

1880 and 1881 (43 Vict. Cap. 14, and 44 Vict. Cap. 12), 

So far as they Relate to the Probate, Legacy, and Succession Duties, and the Duties on 
Accounts. With an Introduction and Notes. By Alfred Hanson, Esq., Comp- 
troller of Legacy and Succession Duties. 

This forms a Supplement to the Third Edition of the Probate, Legacy, and Succession Duty 
Acts, by the same Author. 

Third Edition, in 8vo, 1876, price 25 j., cloth, 

THE ACTS RELATING TO PROBATE, LEGACY, AND 

SUCCESSION DUTIES. Comprising the 36 Geo. HI. c. 52; 45 Geo. 111. 
c, 28; 5? Geo. III. c. 184; and 16 & 17 Vict. c. 51 ; with an Introduction, 
Copious Notes, and References to all the I^ecided Cases in England, Scotland, 
and Ireland. An Appendix of Statutes, Tables, and a full Index. By Alfred 
Hanson, of the Middle Temple, Esq., Barrister-at*Law, Comptroller of Legacy 
and Succession Duties. Incorporating the Cases to Michaelmas Sittings, 1876. 

“ It is the only complete book upon a..subject of “His book is in itself a most useful one; its 

great importance. author knows every in ana out of the subject, and 

**JN]r. Hanson is peculiarly qualified to be the has presented the whole in a form easily and 
adviser at <iuch a time. Hence a volume without readily handled, .ind with good arrangement and 
a rival." — Law Times. clear exposition.'’— , 

In royal 8vo, 1877, price lor., cloth, 

ZES HOSPICES DE PARIS ET DE LONDRES, 

THE CASE OF LORD HENRY SEYMOUR'S WILL 

(WALLACE V, THE ATTORNEY-GENERAL). 

Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister- at -Law, 

LATE rSLLOW OF TKINITV COLLEGE, C AMBRILK'.E. 

In 8vo, 1867, price ]6r., cloth, 

CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE CHARITY COMMISSIONERS’ JURISDICTION ACT, 1862; 

, THE ROMAN CATHOLIC CHARITIES ACTS: 

I Trgclher with a Collection of Statutes relating to or affecting Charities, including the . 
Mountain Acts, Notes of Cases from 1853 to the present time, Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
v«r}' cqpkAs Index. Second Edition. 

: HUGH COOKE and R. G. HARWOOD, of the Charity Commisskm. 




6- ffAYJfSS, BELL YARD, TEUfLB BAR. 1 1 
Second Edition, in I Volume, medium 8vo, price 351., cloth. 

EMDEN’S COMPLETE COLLECTION 

OF 

PRACTICE STATUTES, 

ORDERS AND RULES. 

BEING 

A SELECTION OF SUCH PRACTICAL PARTS OF ALL STATUTE:;, 
ORDERS AND RULES, AS ARE NOW IN l^ORCE 

AND K PLATE TO THE 

PRACTICE AND PROCEDURE OF THE SUPREME COURT. 

From 1275 TO 1886 . 

WITH TABULATED SUMMARIES OF THE LEADING CASES 
AND ANALYTICAL CROSS-REFERENCES 

By ALFRED EMDEN, 

OF THE INNER TEMPLE, ESQ., BAKRISTKR-AT-LAW ; AUTHOR OF “THE FEACnCE IN WlSniNi;-UP 

companies;’' “the law relatino to building, building leases, and contracts;” 

“the shareholders legal guide ’ etc. 

ASSISTED BY 

HERBERT THOMPSON, M.A., 

OF THE IN.NEK TEMPLE, ESQ., BARRISTBK'A P-l AW. 

*•* In this Edition, all the new Statutes, Rules of Court, and Orders ha/e been pritiied, and nearly two 
thousand additional cases have been added. 


SZTIULOT JTBOM PRBrAOli. 

The object of this work is to bring together in one volume all "(uch practical parts of any statutes, 
orders and rules, as are now in force, and relate to the practice and procedure of the Suimoie Court. 

The plan of the work has Iwen to arrange the .Statute.s, os far as possible chronologically ; but where 
ever there are other Statutes which wholly relate to the subject of the first in date, they have generally 
been placed immediately after it. A cross-reference to each Act i.s also placed in its chronological order, so 
that it may at once be seen where the particular Act is printed. The thick type shoulder-notes refer to the 
chronological order, and the shoulder- notes in smaller type to the .Statutes on the particular page. No 
arrangement, made with the oWect of avoiding the necessity of reprinting portions of the Acts, can be 
entirely uniform, but with the Table of Contents, and a comprehensive Index^ it Is anticipated that tha 
sections of the various Acts and Rules will be readily found, and that is the sole object of any 
arrangement. 


Bsvixwa. 

“ By means of a very full index and frequent cross references, the practitioner will have little difficulty 
in finding any provision he may require to consult. The selection of the sections of Statutes and of the 

rules, dc^ much credit to the care and industry of the authors. 'I’he book is admirably phntadi 

and the index deserves much praise for its completeness.’* — SBlici tors' Joumai. 

TIk arrangement of the book, though at first sight it may appear a little complicated, will be found 
on examination clear and good. An ingenious system of head notes and cross references, combined with 
an excellent index, obviate any objections which can be raised to the system which has been adopted. . . 

No practice book, however, of which we are aware, contains so much in so reasonable a space. ”-~-Z 
Jcumal. 

** The comprehensive title of this work of practice creates expectation, and it is no mean praise to say 
that the performance fairly equals the promise ... It is a goiKl point tnat besides the Statutes, Rules, 
and Orders, Mr. Emden gives the notices issued by the Registrars and like authorities, a kind of informal 
tioo often difficult to find.” — Late Quarterfy. 

Tlie 1300 odd pages of which it consists contains much of extreme value to th#practitioner. He will 
there find an immense body of statute law relating to practice, arranged in chronological order, and the 
fact that all the aets of rul^ and forms which have been issued under such Acts of Parlbuneot as the Con- 
veyancing Acts are set out in tJcUnso^ in a clear and cemvenient form. In addition to this the contents are 
exceedingly well indexed, and the reader is theretorc able in a moment to find any point he to^y wantxei 
great recommendation in a work of this character.” — Aeno Timet. 

** No one can deny that the idea U good, and we think any tinpartialohaerser will come to the conclusion 
that the work is capitaJUy done .... We chink the work a very valuabtc one .... We ihitiA 
practitioners generally will find it most useful and handy for referenca, ami it will Ckm an eaoidient wor% 
tor the commcnceoieoc of the library of many barristers and aoUcitors juat startiog. —'Law Stndenft 
Jmttmal. 
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STS mm HAVNES, BELL YAJtD, TEMPLE BAR. 


HIQQINS’S DIGEST OF PATENT OASES. 

Price 2 lt., 

A DIGEST OF THE REPORTED CASES 

KELATING TO THE 

LAW AND PRACTICE OF LETTERS 
PATENT FOR INVENTIONS, 

Dtcidtd from tht passing of the. Statute of Monopolies to the present time ; 

Together with an Appendix, giving the Reported Cases from June, 1875, to Maich, 1880, 

as also some Cases not reported elsewhere. 

By clement HIGGINS, M.A., F.C.S., 

OF THB INNER TEMPLE, BARR1STER-AT*LA\V. 


'[Mr. Higcin<«’s work will be useful as a work of reference. Upwards of 700 cases are digested : and, 
besides a table of contents, there is a full index to the subject-matter ; and that index, wnich greatly 
enhances the value of the book, must have c<Mt the author much time, labour, and though t.'’~ZEtzv journal, 
** 'This is essentially,' says Mr. Higgins in his preface, ' a book of reference.’ It remans to be add^ 
whether the compilation is reliable and exhaustive. It is only fair to say that we think it is ; and we will 
add, that the arrangement of subject-matter (chronological under each heading, the date, and double or 
even treble references being appended to every decision) and the neat and carefully-executed index (which 
is decidedly above the average) are such as no reader of ‘ essentially a book of reference' could quarrel 
i JoumaL 

"On the whole. Mr. Higgins’s work has been well accomplished. It has ably fulfilled its object by 
supplying a reliable and authentic summary of the reported patent law cases decided in English courts of 
' law and equity, while presenting a complete history of legal doctrine on the points of law and practice 
relating to its subject.’ Law Times. 

" Mr. Higgins has, with wonderful and accurate research, produced a work which is much needed, since 
we Imve no collection of patent cases which does not terminate years ago. We consider, too, if an inventor 
furnishes himself with this Digest and a little treatise on the law of patents, he will be able to be as much 
his own patent lawyer as it is safe to be." — Scientific and Literary Review. 

Mr. Higgin.s's object has been to supply a reliable and exhaustive summary of the reported patent cases 
decided in English courts of law and equity, and this object he appears to have attained. The classifica- 
tion is excellent, being, as Mr. Higgins very truly remarks, tnat which naturally suggests itself from 
the practical working of patent law n^ts. The lucid style in which Mr. Higgins has w'ntten his Dig^t 
will not fail to recommend it to all who may consult his book ; and the ver>' copious index, together with 
the table of cases, will render the work e.Hpecially valuable to professional men.’’ — Mining jonmal, 

" 'The appearance of Mr. Higgins’s Digest is exceedingly opportune. The plan of the work is definite 
and simple. We consider that Mr. Higgins, in the production of this work, has met a long-felt demand. 
Not merely the leg^ profession and patent agenti^ but patentees, actual or intending inventors, manufac- 
ture]^ and their scientific advisers will find the Digest an invaluable bo 5 k of reference.*’ — CftemiceU News. 

"The arrangement and condensation of the main principles and facu of the cases here digested render 
the work invaluable in the way of rt:ttrt.ric^.”-^tandard. 

“The work constitutes a step in the right direction, and it is likely to prove of much service as a guide, 
u by no means immaterial point in its favour being that it includes a number of comparatively recent 
ouea." — Snfineer. 

" From these decisions the state of the law upon any pmnt connected with patents may be deduced. 
In jfine, we must pronounce the book os invaluable to all whom it may concern.' — Quarterly Jeutnat 0/ 


In 8vo, price 6 s,, sewed, 

A DIGEST OF THE REPORTED CASES 

RELATING TO THE 

UW AND PRACTICE OF LEHERS PATENT FOR INVENTIONS 

DECIDED BETWEEN JUNE, 1875. AND MARCH, i88b : 
TOGETHER WITH SOME UNREPORTED CASES. 

FORMING 

AN APrXHDIX TO OIOBST OF PATXHT OABBB. 

1 By clement HIGGINS, 


ltAIUUtm.AT.LAW, 



STSrsXS 4* BAYNES, BELL YAED, TEMPUB BAX. 


Now ready, in Sva^ price lOir. 6d., doth. 

OUTLINES OF THE LAW OF TORTS. 

By RICHARD RINGWOOD, M.A., 

or THE MIDDLE TEMPLE, BAEEISTER*AT>LAW ; AUTHOR Or ** rEINCIPLES OP EANERUPTCV,* AC» 
AND LECTURER ON COMMON LAW TO THE INCORPORATED LAW SOCIETY. 


“ Thi.« is a work by the well ‘known author of a .student's book on Bankruptcy. Its groundwork is A 
scries of lectures deliver^ in 1887 by Mr. Ringwood, as lecturer appointed by the Incorporated Law 
Society. It is clear, concise, well and intelligently written and one uses from its perusal with feelings ol 
pleasure. . . . After perusing the entire work, we can conscientiously recommend it to students.**-* 

StJuicMis’ youmal. 

** The work is one we well recommend to law students, and the able way in which it is arritten reflects 
much credit upon the author." — I.aw Times. 

'*Mr. Ringwood's book is a plain and straightforward introduction to this branch of the law,*— jtniS 

youmal. 


In 8vo, price 25J., cloth, 

THE LAW OF COHPEHSATION FOR LANDS, HOUSES, tc. 

UNDER THE L.\NDS CLAUSES, RAILWAY CLAUSES CONSOLIDATION AND 

M E'l'ROPOLITAN ACTS 

THE ARTIZANS AND LABOURERS* DWELLINGS IMPROVEMENT ACT, 1875. 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 

FIFTH FDITIONy Enlarged, with Additional Forms, including 

Precedents of Bills of Costs. 


By eyre LLOYD, 

OF THE INNER TEMPLE, BARRISTBR*AT*LAW. 

"The work is eminently a practical one, and is of great value to practitioners who hiive to deal arith 
compensation cases." — Solicitors' yourttal. 


satisfactory it appears to us in every of 

view — comprehensive in its scope, exhaustive in ite 
treatment, sound in its exposition.**— / pmA JLe n a 
Titnes. 


*‘ It is with much pnitificaiion that we have to 
express our unhesitating opinion that Mr. Lloyd's 
treatise will prove thoroughly .satisfactory to the 
profession, and to the public at large. Thoroughly 

'• /« ftrmnding the IfSf^l profession with a Intok tvhuh contains the tlccisions of the Courts of Lato sued 
Equity upon the various statutes relating to the Law of Cotnpensation, Mr. Eyre Lloyd has long timeo 
left all cosnpetitors in the distance, and Jus book may nmv be considered the standard tvork upon the »$tb» 
feci. The plan of Mr. Lloyds book is generally knmvH, and tts luciditp is appreciated ; the presemt gulUt 
fulfils all the promises of the preceding editions, and contains in addition to other matter a cerngl*** $ot 
qf forms under t/u Artisans and Labourers Act, iBqs,and specimens of Bills of Costs^ which will be foustd 
a novel feature, extremely useful to legal practitioners .’’ — Jt?.STICE OP THE Peace. 


In 8 VO, price 7r., cloth, 

THE SUCCESSION LAWS OF CHEISTIAN COUNTRIES, 

WITH SPECIAL REFERENCE TO 

THE LAW OF PRIMOGENITURE AS IT EXISTS IN ENGLAND. 

By eyre LLOYD, B.A.. 

nr THE INNER TEMPLE, PARRISTF.R-AT'LAW ; AUTHOR OF *' THE LAW OP COMnCNtATlOW 
UNDER THE LANDS CLAUSES CONSOLIDATION ACTS,*' ETC. 

** Mr. Eyre Lloyd compreiises into little more than eighty pages a considerab% amount of matter boilt 
valuable am interesting: and his quotations from Diplomatic Reports ^ the present Lord Lyttnn, ni^ 
other distinguished public servants, throw a picturesque light on a narrative much of which is nenfieiw 
dsy reading. We can confidently recommend Mr. Eyre Lloyd’s new work as one of great practiau 
otwty, if, indeed, it be not unique in our language, as a book of reference on Foreign SRCCelwion Ln«l»** 
Mesgeudne mstd Review. 

**Mr. Eyre Lloyd has composed a useful and interesting abstract of the laws on the inl||ect of. su oce ei 
rion to p r op er ty in Christian countries, with special reference to the law of prinygeniriire in England.**^ 
Sesissrdmy Review. * 
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STEVENS 6- HAYNES, BELL YARD, TEMPLE BAR, 


In one volume, royal 8vo, price 42^., cloth, 

PRINCIPLES OF THE UW OF NEGLIGENCE. 


By THOMAS BEVEN, 


or THE INNBK TEMPLE, BARRISTEE-AT-LAW ; AUTHOR OP “ THE LAW OP EMPLOYP^R’s LIABILITY 
KOR THE NEGLIGENCE OF SERVANTS CAUSING INJURY TO FELLOW SERVANTS.” 



*' He hastruted the well-known subject of Negligence in a scientific way, and has not been content with 
merely collectii^ in more or less relevant positions, a number of cases which anyone could find for himself 
in any Difl^tofL.aw Reports, but has enoeavourcd to reduce from the chaos of decided cases a systematic 
study of the subject, with clear enunciations of the principles he finds governing the various decisions. In 
the arrangement of the book the author has been very happy in his method, a by no means easy task in the 
treatment ^ a subject in which each branch of it in reality overlaps another. ... A good index and 
clear type increase the value of a book which will without doubt receive the hearty commendation of the 
profession as a successful completion of the author's ambitious task." — La7v Times. 

“ The reader who takes these as samples of the work, will find how careful and exhaustive Mr. Beven has 
been, and how valuable a contribution he has made to the important branch of the law with which he has 
undertaken to deal.’*— Solicitors yourtiai. 

In respect of the style of treatment of the subject, the book must be highly cemmended. It will be of 
service to every lawyer who wishes rather to get an intelligent understanding of the Law of Negligence, 
than merely to find correct and reliable legal propositions for practical use and that whether he be a student 
or a practitioner. To the student the work is valuable for the searching and well-sustained discussion of the 
cates ; and to the practitioner there are presented ail the cases that l>ear on most points for which he may 
be in search of authority. One of the chief merits of the work is, that all the available authority on each 
point is collected and so arranged that it can be easily found." — juridical Rri'inv. 

_ ** Contrins evidence of much serious work, and ought to receive a fair trial at the hands of the profes- 
sion. ’’—JLatv Quarterly Revieiv. 

I' Thi.s is the mo.st elaborate work on the Law of Negligence which has yet appeared in England. . . . 
His treatment is original, and has evidently not been adopted without great research, care, and revision." 
—/.««/ journal. 


In one large vol., 8vo, price 32^., cloth, 

msirruTEs and bistort of rohan private law, 

WITH CATENA OF TEXTS. 


By Dr. CARL SALKOWSKI, Professor of I..aws, Konigsberg. 
Translated and Edited by E. E. Whitfield, M.A. (O.\on 0 * 


In 8vo, price 4/. bd., cloth, 

THE 

NEISPAPER LIBEL AND BEGISTRATION ACT, 1881. 

With a statement of the Law of Libel as affecting Proprietors, Publishers, and Editors of 
Newspapers. By G. Elliott, Barrister-at-Law, of the Inner Temple. 


In one volume, royal 8vo, price 30r., cloth, 

CASES AKD OPINIONS ON CONSTITUTIONAL LAI, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 

Collected and Digested from Official Documents and other Sources; with Notes. By 
William Forsyth, M.A., M.P., Q.C., Standing Counsel to the Secretary of 
State in Council of Indio, Author of ** Hortensius,” “History of Trial by Jury,” 
• of Cicisro," etc., late Fellow of Trinity College, Cambridge. 



ifAVtfES, BSLl. YARD, TBMBtS BAR. 
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Fntrth Editiim, in 8vo, price lot, ftd . , cloth, 

THE PRINCIPLES OF BANKRDPTCl, 

WITH AN APPENDIX, 

CONTAINING 

THE CONSOLIDATED RULES OF 1886, SCALE OF COSTS, 1886, 
AND THE BILLS OF SALE ACTS, 1878 k 1882, 

Etc., Etc. 

Bv RICHa\RD ringwood, m.a, 

• K THE MfUULE TEMH.E, ESQ., UARK1STEK-AT*LAW ; LATE SCHOLAR OP TRINITY COLLtaE, DUBLIN, 


This edition is a considerable improvement on the first, and although chie.ly nvritten for the use of 
Students, the work will be found useful to the practitioner ." — Law Times. 

** Those who have to deal with the subject in any of its practical legal aspect.^ wilt do well to consutt 
Mr. Kingwood'.s unpretending but useful volume." — Law Magaiine, 

His hook does not profess to be an exhaustive treatise on bankruptcy law, yet in a neat and compact 
volume we have a vast amount of welbdigested matter. The reader is not ilistracted and puzzled by haviilS 
a long list of cases flung at him at the end of each page, as tlic general effect of the law is stated in a few 
well'Selected sentence.s, and a reference given to the leading decisions only on the subject. ... An 
excellent index, and a table of cases where refcrence.s to four sets of contemporaiT reports may be seen at 
a glance, show the industry and care wuh which the work has been done ." — Daily Paper. 


Sixth Edition^ in royal l2mo, price 20^., cloth, 

A TREATISE UPON 

THE LAW OF BANKRUPTCY 

AND 

BILLS OF SALE. 

WITH AN APPENDIX 

containing 

THE BANKRUPTCY ACT, 1883; GENERAL RULE.S AND FORMS 
OF 1886; .SCALE OF CO.ST.S AND FEPtS OF 1886; 
RULES UNDER S. 122 OK 1888; BANKRUPTCY (COUNTY COURT 
APPEAL.S) ACT. 1884; BANKRUPTCY DISCHARt'.E ACT, 1887; 
RULES AND FORMS; B.\NKRUPTCY (PREFERENTIAL 
PAYMENTS) ACT, 1888; DEEDS OF ARRANGEMENT ACT, ,887; 
RULES AND FORMS; BOARD OF TRADE AND COURT 
ORDERS; DEBTORS ACT.S, 1869, 1878, AND RULES, 1889: 
BILLS OF SALE ACTS, 1878, 1882, and RULES, 1883. 

By EDWARD T. BALDWIN, M.A., 

or THE INNER TESfPLE, BARRUTER- AT-LAW. 


“ His new edition is in ever>' respect satisfactory.” — Law Times. 

*' It is a thtwoughly good and reliable work, . . . We think —as practitioners->tbat we would rathe 
have this bc^ than any other on the same subject in our library ." — Law Student^ yostrmsL 

*' Mr. Baldwin’s book has a well-earned reputation for conciseoeM, clearness, and atxtrmor. • » . . Aa 
n terse and readatde treatise oo BanknqiCcy law his work may be commended to our readent. ... Thete 
is a good index . JoumaL 

^'The pr es e n t edition appears to be quite equal in excellence to its predccessoni, and fhr practitlofteri 
purposes the book is all that can be desired. Notes, 0 ^ 



** HAYXBS, BRLL YABD, TRMPLE BAR. 


Is one rdL, price tot, doth. 

A COMPENDIUM OF THE LAW OF 
PROPERTY IN LAND. 

FOX THE USE OF STUDENTS AND THE PROFESSION 

Bt william DOUGLAS EDWARDS, LL.B., 

OK Lincoln’s inn barrister- at-law. 


OPINIONS OF THB PUB SB. 

'* The book is certainly destined to take a high place as a standard work on the I..aw of Property in 
Land. The style is good, the conclusions of law are accurate, and the authorities are well selected. • • ; • 

The amount of detail is much greater than in Williams As a companion volume to it, we can with 

great confidence recommend it to the student ; and the practitioner will find it a very useful epitome of 
tne modern law. Altogether it is a work for which we are indebted to the author, and is worthy of the 
improved notions of law which the study of jurisprudence is bringing to the front.” — SolicUori* youmal, 

“This book is a very readable account of the Law of Property in Land, written for .students and others 

The arrangement of subjects is thoroughly good 'J'aken as u whole, Mr. Edwards' work 

appears thoroughly good Mr. Edwards has deserved well at the hands of the class for whom he ! 

has written. Timet, j 

i 

*' This book shows signs of thorough work throughout The book is a business-like and useful [ 

performance." — La-w Joumat. 

“Mr. Edwards has produced a most comprehensive, and in many ways most valuable, piece of work 

We consider this book preferable in many respects to the standard works usually placed in the 

hands of students In arrangement, the book has more good method in it than any other book we 

know on the same subject." — The Oxford Review. 


THE LAW OF CORPORATIONS. 

In one volume of One Thousand Pages, royal 8\o, price 42s. , cloth, 

A TREATISE ON THE DOCTRINE OF 

ULTRA VIRES: 

BEING 

An investigation of the Principles which Limit the Capacities, Powers, and Liabilities »f 

CORPORATIONS, 

AND MORE ESPECIALLY OF 

JOINT STOCK COMPANIES. 

SECOND EDITION. 

By SEWARD BRICE, M.A., LL.D. London, 

or THK INNER TA^MfLE, BARRIRTEK-AT-LA W. 


RBYIBWe. 

**..»• Oft the ndkote^we cMsider Mr. Brice t exhaustive work a tHUuabie addition to the Bie r mtmre^ 
M# >rMl^ss£rii*.''~SATUROAV Review. 

** It ia tlw Law of Corporations that Mr. Brice treats of (and treats of more folly, and at the same 
Hma awca sdestdfically, than any work with which we are acquaintedX not the law principal an«f 
acant ; and Mr. Brioe does not do his bo<4c justice by giving it so vague a title .^ — Law JonmmL 

“On lids doctrine, first introduced in the Common Law Courts in East Anglian Redhemy Co. t. 
Smtd&m CoaaEee Redhsmy Ca,, Brice ok Ultra Vires may be read with advantage. **-— yiayiwiraf 
Loito JVirtCB BRAMwayL, in the Cast ^ Eversked v. L. ^ R. IV. Ry. Co. (L 1^, 3 Q S 4 x 



SJEFJSATS HAYNES, BELL YABD, TEMPLE 


Fifth Edition, in royal 8vo, price 3 i 2 x«, cloth, * 

BUCKLEY ON THE COMPANIES ACTS. 

FIFTH EDITION BY THE AUTHOR. 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 

1862 TO 1886, 

AMD 

THE LIFE ASSURANCE COMPANIES ACTS, 1870 TO 1872. 

^ TITrcittisc ott the llato of Joint ^tock Compnniee 

CONTAININC; THE STATUTES, WITH THE RULES, ORDERS. AND 
FORMS, REGULATING PROCEEDINGS IN THE CHANCERY 
DHTSION OK THE IIKHI COURT OF JUSTICE 

IW H. BURTON BUCRLEY, M.\., 

OK LINCOLN S INN, ES«J. , ONE OF MEK MAJESTY'S COUNSEL 

" We find throughout the book all the old characteristics of careful collection and masterly examinattoa 
of cases: and we are glad i<* find that Mr. Huckley, Q.C., is not a less painstaking editor than 
unknown Mr. Buckley who first produced this excellent treatise.” — SolUitors Journal, 


In two volumes, royal Svo, 70 ,r., cloth, 

THE LAW RELATING TO 

SHIPMASTERS AND SEAMEN. 

THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES^ 

AND i 


By JOSEPH KAY, Esq., M.A., Q.C,, 

OK I KIN. COt.L. CAMI»RIl>r,E, AND OF THE NORTHERN CIRCUIT; 

SOLICITOR OKVKKAI. OF THE cni'NrV PALAriNK OF DURHAM; ONE OF THE JUDGES OF THE COUHT 

KHi.oKU FOR THE HUNDRED OF SALFORD ; 

and AUTHOR OF “ (HE SOCIAL CONDITION AND EDUCATION »F THE PEOPLE 

IN FNi.LAND AND KOROI’K.” 


REVIEWS OF THE WORK. 


From the lilVlCRPOOIi JOURNAL OF OOMMSROi:. 


‘The law relating to .Shipmasters and Seamen * 
~>such is the title of a voluminous and imjwrtant 
work which has just Ijecn issued hy Messrs. Stevens 
and Haynes, the eminent law pubitihers, of Ixmdon. 
The author is Mr. Joseph Kay, Q.C., and while 
treating generally of the law relating to shipraMtera 
and seamen, he refers more particularly to their ap* 
pointment, duties, rights, liabilities, and remedies. 
It consists of two large volumes, the text occupying 
nearly twelve hundred pages, and the value of the 


work being enhanced by copious appendices and 
index, and bv the quotation of a maM of attthorh 
ties. . . . TJie work mtaf bo an inttaluabit 4M# 
to the skipoivHfr, shipmaster, or consul at a fer rf rt 
port. T'he language is clear and simple, whil^ «nii 
legal standing of the author is a sufficient gttarantaa 
that he writes with the requisite authority, aiigt 
that the cases quoted by him are decisive ES regards 
the points on which he touches.” 


From the LAW JOURNAL 


‘■'The author tells us that for ten years he has 
been engaged upon it. , . . Two large volumes 
isBi pages text, 8i pages of ajipen' 
dkes, o8 pages of index, and uowards of i8oo cited 
cases, at tsw * the magnitude of the work designed 
and aoconttrfisiMRi by Mr. iCay. 

«« Sv K^y says that be W ‘endeavoured to 


compile a guide and reference book for masters, ship 
agents, and consuls.’ He has been so moffitst aa 
nut to add lawyers to the list of his pttpik ; hot hts 
work will, we think, be wslcomsd if Imsaisrs f| ' 
have to do with shipping transaeUoms, ainttti m 
coreUallp at it undoubtsdlp will hs if tP " 
oceuff their businett in $Lt great wetter*. 



SrEVBHrS 4 * hayjtes, bell yard, temple bar. 


Fourth Edition, in Rojral 8vo, price 40;., cloth, 

THE JUDGMENTS, ORDERS, AND PRACTICE OF 

THE SUPREME COURT, 

CHIEFLY in RESPECT to ACTIONS ASSIGNED to the CHANCERY DIVISION. 

By LOFTUS LEIGH PEMBERTON, 

One of the registrars of the Supreme Court of Judicature ; and Author of “ The Practice 

in Equity by way of Revivor and Supplement.” 

“The work under notice ought to be of considerable service to the profession The forms 

throughout the work — and they are the most important element in it — appear to us to be accurate, and of 
the most aimroved type. I’his fact alone will commend the new edition to practitioners in the Chancery 
Division. There is a useful table of the Lord Chancellors, and Judges at the beginning of the book, and a 
very full index concludes it .” — Law Times. 

In demy l2mo, price 6^., cloth, 

THE LAW OF SAVINGS BANKS SINCE 1878; 

With a Dige.st of Decisions made by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating to 
Trustee and Post Office Savings Banks. 

By U. a. FORBES, of Lincoln’s Inn, Barrister-at-Law. 

The complete work can he hady price iojt. (id., cloth. 


In 8vo, price 15J., cloth, 

THE LAW AND PRACTICE RELATING TO 

THE ADMINISTRATION OF DECEASED PERSONS 

BY THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE; 

WITH AH ADDENDA giving the alterations effected by the HEW EVLES of 1883, 

And an APPENDIX OF ORDERS AND FORMS, Annotated by 

References to the Text. 

By \V. GREGORY WALKER and EDGAR J. ELGOOD, 

OK t-INCOI.N’s INN, BARKISTERS- AT-LA\V. 


" .\tl those having the conduct of administration 
actions will find this work of great assistance ; it 
covers the whole ground of the law and practice 
from the institution of proceedings to the final 
wind up .” — Laiv Times. 

“In this wliime the most important branch of 
the administrative business of the Chancery Divi- 
sion is treated with conciseness and care. ^ Judging 
from the admirable clearness of expression which 
characterises the entire work, and the labour which 
hoa evidently been bestowed on every detail, we do 
not think that a literary executorship could have 
devolved upon a more able and conscientious repre- 
sentative . . . . ^ Useful chapters are introduced 
ia their appropriate places, dealing with the 


* Parties to administration actions,’ * The proofs of 
claims in Chambers,’ and * The cost of adminis- 
tration actions.' To the last-mentioned chapter we 
gladly accord special praise, as a clear and succinct 
summary of the lawj from which so far as we have 
tested it, no proposition of any importance has been 
omitted .... An elaborately constructed table 
of cases, with references in separate columns to all 
the reports, and a fairly good index, much increase 
the utility of the work.’’ — Soticitors* youtnal. 

“ This is a book which will supply a want which 
has long been felt .... As a practical manual 
for the counsel in practice, it will be found ex- 
tremely u.seful. It is full, fairly concise, clear, 
and exact. The index is good ,” — Law yaurtuU. 


In Foolscap 8vo, superGne paper, bound in Vellum, price y. 6 a, nett. 

A limited number of copies have been printed upon large paper ^ price Ts, 6 d. mit. 


, SCINTILLAE JURIS. 


By CHARLES J. DARLING, Q.C., M.P. With a Frontispiece and Colophon by 
Frank Lockwood, Q.C., M.P. Fourth Editioii (Enlarged). 


** *$<fot{naa JurU* U that little bundle of humorous essays on law and o^ate matters whidi, smoe tha 
day of its Una appettance, some years ago, has been the delight of limal circles. . . . It has a quaUty 
^tin^whidtsa(«wtsiii«distttdyofBacoD mhn lii^ter veto. Its best esays would not be navoray m 
and iTread o|gf^oae one, before a Idiimfbkled CMBWsfamr, mi^ often be assicaed to owt 




STEVENS HAYNES, BELL YARD, TEMPLE 


Second Edition, in 8 vo, price 254., cloth, 
THE PRINCIPLES OF 


THE LAW OF RATING OF HEREDITAMENTS 

IN THE OCCUPATION OF COMPANIES. 

By J. H. BA1.FOUR BROWNE, 


f»K THE MIUDEE TKMI'I.E, g.C., 

And D. N. McNAUGlITON, of the Middle Temple, Barrister- 


“The tables and specimen valuations which are 
printed in an appendix to this volume will be of 
great service to the parish authorities, and to the 
legal practitioners who_ may have to deal with the 
rating of tho.se propertie.s which are in the occupa- 
tion of Companies, and we congratulate Mr. llrowne 
on the proauction of a clear and concise book of 
the system of C'ompany Rating. There is no doubt 


that such a wmrk is much needed^ and we ore aim 
that all those who are interested in, orha.'ve to do 
with, public rating, will And it of jpreat service. 
Mttch credit is therefore due to Mr. Browi^ for hie 
able treatise — a work which his experienoe as 
Registrar of the Railway Commission pecultariy 
qualided him to undertake ." — Lenv Magntitu, 


In Svd, 1875, price 7 j. 6t/., cloth, 

THE LAW OF USAGES & CUSTOMS: 

gl IJractical Cract. 

By J. H. BALFOUR BROWNE, 

OK THK Mll)l»LE TKMIT.K, g.C. 

“We look upon this treatise as a valuable aildition to works written on the Science of Law." — Ca$uuia 
Law yournnl, . .... • 

“As a tract upon a very troublesome dcjiartment of T.aw it is admirable — the principles laid down are 
sound, the illustrations are well chosen, and the decisions and dktu are harmunisetl .so far as possible and 
distinguished when necessary."- -huh Law 'I'lines. ^ ^ 

“.\s a book of reference we know of none so comprehensive dealing with this particular branch of 
Common I.«aw In this way the book is invaluable to the practitioner ." — Law Afa^aame, 


In one volume, Svo, i87')» price i8j., cloth, 

THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 

UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 

With the Amended Gcnernl Order. > of ilic Commissioners, .Schedule of Forms, and Table 
of F ees : together with the Law of Undue Preference, the Law tif the Jurisdiction 
of the Railway Commissioners, Notes of their J >ecisions ami Orders, Precedents of 
Forms of Apjdicalions, Answers and Replies, and Appendices of Statutes and Cases. 

By j. H. BALFOUR BROWNE, 

OK THE MIDUCK TKMKI.K, g.C. 

“ Mr. Browne's liook is handy and convenient in work of a man of capable le^al attainments, and by 

form, and well arranged for the purpose of refer- official position intimate with his subject; and we 

ence’: its treatment of the subject is fully and tliereforc tbink that it cannot fail to meet a real 

carefully worked out : it is, so Lr as we have l>een want and lo prove of lervice to the legal profession 

able to test it, accurate and trustworthy. It is the i and the public. Alagazint. 

In Svo, 1876, price js, 6</., cloth, 

ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 

OF COMPANIES BY CORPORATIONS, 

And the Practice in Relatitm to the Passage of Bills for Compulsory Purchase throttgll 
Parliament. By J- H- Balfour Brownk, of the Middle Temple, Q.C. 

rtance to all 


** This is a work of considerable importance to all 
Municipal Corporations, and it is hanily too much to 
say that every member of the.se bodies should have 
a copy by him for constant reference. Probably at 
no very distant date the pr<^rty of all the cxwting 
gas and water companies will pass under muoicinal 
‘ontrol, and therefore it is exceedingly desirable 
that the prindples and conditions under which such 
transfers ought to be made should clearly imder- 
stood. This la-sle is made «a^ by the ptesem voiun^ 
The stunulos foe the puWication of such a work 
w given ^ 

drSr^SMckton a^ MiddlestKjrottgh Oypmtions 
Water BSIL The volome accordingly con* 

a inB tmpoit ot the case as tt was Resented 


both by the promoters and opponents, and at 1 )^ 
was the first lime in which the principle of Com* 
pulsory purchase was definitely rcct^piiaad, Chara 
can lie no doubt that it will tong be regmrdM as a 
leading case. As a matter of course, many inci* 
dental p<^ts of interest arose during the profmss 
of the case. Thus, besMes the miun qaentioti of 1 
compulsory purchase, and the question as to a^athar ‘ 
there was or was not any precedent for tlM BUL |£a 
qtMstions of water compensattocM, of appeals warn 
one C omm ittee to anoUiar, and other kindred mds* 
jectsweredtsousad. These are all heeatad at lan|lll 
by the Anthor in the b^y of the work, whmw 
thus a complete legal compendium 00 fha lariw 
subject with whichuTfoAbly dea ls .** W 



3 ^ 


^ BAYNES, BELL YARD, TEMPLE BAR. 


In 8vo, 1878, price 6 s., cloth, 

THE 

LAW RELATING TO CHARITIES, 

ESPECIA1.LY WITH REFERENCE TO THE VALIDITY AND CONSTRUCTION OF 

CHARITABLE BEQUESTS AND CONVEYANCES. 


By FERDINAND M. WHITEFORD, of Lincoln’s Inn, Barrister-at-Law. 


“The Lew relating to Charities by F. M. 
Wluteford contains a brief but clear exposition of 
tito lew relating to a class of bequests in which the 
intentions of donors are often frustrated by un* 
ecqueintence with the statutory provisions on the 
subject. Decisions in reported cases occupy a 


large portion of the text, together with the ex* 
planations pertinent to them. The general tenor 
of Mr. Whiteford's work is that of a dige.st of Cbms 
rather than a treatise, a feature, however, which 
will not diminish its usefulness for purposes of 
reference .” — Lmv Magazine and Kn’ievf. 


In 8vo, 1872, price 7 j. 6 ti., cloth, 

AN EPITOME AND ANALYSIS OF 

SAYICNY'S TREATISE ON OBLIGATIONS IN ROMAN LAW. 


By ARCHIBALD BROWN, M.A. 

SOIN. AND OXON . AND B.C.L. OXON.. OK THE MIDDLE TKMJ LE, BARKISTER-AT-LAW. 


" **Mr. Archibald Ilrown deserves the thanks 

of all interested in the science of Law, whether 
as a study or a practice, for his edition of 
Herr von Savigny's great work on * Obligations.’ 
Mr. Brown has undertaken a double t.T.sk— the 
translation of his author, and the analy.sis of his 
author’s matter. That he has succeeded >n reducinc 
the bulk of the original will be seen at a glance ; 
the French translation consisting of two volumes, 
with some five hundred paces apiece, as roinpareu 
with Mr. Brown’s thin volume of a hundred and 


fifty pages. At the same time the pith of Von 
Savigny's matter seems to be very successfully pre- 
served, nothing which might be useful to the 
English reader being apparently omitted. 

“ The new edition of Savigny will, we hope, be 
extensively read and referred to by English lawyers. 
If it i.s not, it will not be the fault of the translator 
and^ epitomiscr. Far les.s will it be the fault of 
Savigny himself, whose clear definitions and accu- 
rate tests are of great use to the legal practitioner.^ 

— /.a7v ypurnai. 


THE ELEMENTS OP ROMAN LAW. 

Second Edition, in crown 8vo, price 6.r., cloth, 

A CONCISE DIGEST OF THE 

INSTITUTES OF GAIUS AND JUSTINIAN. 

With copious References arrartjs^ed in Parallel Columns, also Chronological and 
A nalytical Tables, Lists of Laws, 

Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L., M.A., 

WORCKSTBR COLLEGE, OXFORD, AND THE INNER TEMIT.E, BARRIST£R<AT-LAW, 

AUTtfOR OK *’ UMVEKS1TIR.S AND LEGAL EDUCATION.” 

**Mr, Barris^s digest ought to have very n-eat success among law students hoik in the 
Jnm of Court and the Universities. Bis h>ok gives evidence of praiseworthy accuracy 
emdlmrious condensation .*' — Law Journal. 

** This booh contains a summary in English oj the elements of Roman Law as contained 
im the wnks of Gains and yustinian, and is so arranged that the reader cast at once see 
vAusi are the opinions of either of these ttvo writers on each point. From the very exact 
omd accutate references to titles ami sections given he can at once refer to the original 
writers* The concist manner in which Mr, Harris has arranged his digest will render 
^ atanr usAul, not only to the students for whom it was originally written, but also to those 
persons who, though they have not the time to wade through the larger treatises of Posts, 
S w ea er s, Ortolan, as$d others, yet desire to obtain some ktunvledge of Roman Law ,** — 
Oxford and CAhiBRiDGc Undergraduates Journai., 

** Mr* Beurrss desen»es the credit of keeving produced an epitome which wUl be of sentice 
to numerom etsnhnis who have no time or suilkient ability to analyse the IsssBtstiee 

Times, 



WORKS FOR LAW STODSlfTS. 



Third Edition, in Svo, price Sir., cloth, 

ENGLISH COHSTITHTIONAl HISTORY: 


FHOM THE TEUTONIC INVASION TO THE PRESENT TIME. 
^c^tgtirb i\9 n ^cxt-baok for ^tubents anb othere. 

By T. P. TASWELL-LANGMEAD, B.C.L., 

OF Lincoln’s inn, barrister-at-law, formerlv vin’erian scholar in the ijn’iversitv, 

AND LATE I'ROKESSOR OK CONSTITUTIONAL LAW AND HISTUKV, 

UNIVERSITY COLLEGE, LONI>ON. 

Third Edition, Revised throughout, with Notes and Appendices. 

By C. II. E. Carmichael, M.A. Oxon. 


**Mr. Carmtchnel has performed his allotted task with credit to htmNeh, and the high atMdsrd pf 
excellence attained by Tasweil-Langmead’s treatise is worthily maintained. This, the third edition, will 
be found as useful as its predeces.sors to the large class of readers and students who seek in iu 
accurate knowledge of the ni‘:torj* of the constitution." — Z.r»«* Times. 

*‘To the student of constitutional law this work will be invaluable The book U ramarkabie 

for the raciness and vigour of its style. 'I'he editorial contributions of Mr. Carmichael are jududotts, nnd 
add much to the value of the work .*^' — Scottish Law Ret'inv. 

“The work will continue to hold the field as the best class- Ixiok on the iuhyKCt." —CoistempoFmy Revitw» 

“ The book is well known as an admirable introduction to the study of constitutional law for students 

law Mr. Carmichael appears lo have dune the work of editing, made necessary by the death 

of Mr. Tas\vell-T..angmead, with care and judgment.” — La7v yotti^inl. 

“ The work liefbre us it would be hardly jiossible to praise too highly. In style, arrangement, cleameM,# 
and size, it would l>e diflTicult to find anything better on the real history of England, the history of its 
constitutional growth as a complete story, than this volume." — lloston (C/.S.) Literary WorU. ^ 

“As it now stands, we should find it hard to name a better text-book on English ConsUtnuonal 
History. ”--6WiW/orx* Journal. . . « . • t 

“ Mr. Taswell-Langmead’s compendium of the rise and development of the English ConMitutton hM 

evidently supplied a want The pre.sent Edition is greatly improved. . . . We have no hestta ti on la 

saying that it is a thoroughly good and useful work." — Spectator. 

** We think Mr. Taswell-l^ngmead may be congratulated upon having compiled an elementary work o* 
conmtcuous merit." — Pall Mail Gazette. ^ ^ l 

“ It is a safe, careful, pmiseworthy digest and manual of all constitutional history and law, — 

“ITie volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly what such a 
history should be." — Standard, ^ ^ ... i j « 

" Mr. Ta.swell-Langmead has thoroughly grasi)ed the liearings of his subject. It is, however, in OMtng 
with that chief subject of constitutional history — parliamentary government — that the work exhibits its 
great superiority over its rivals." — Academy. 

Second Edition, in Svo, price 6 .t., cloth. 

HANDBOOK TO THE INTERMEDIATE AND 
FINAL LL.B. OF LONDON UNIVERSITY : 

(PASS AND HONOUR8X 

Including A COMPLETE SUMMARY OF “AUSTIN’S JURISPRUDENCE,** 
AND THE EXAMINATION PAPERS of LATE YEARS in ALL BRANCHES. 

Bv A B.A., LL.B. (Lond.). 

“ Increased In size and usefulnes«. . . The book will undoubtedly be of help to those rtu deatto 
who prepare themselves for examination. ... The Appendix contains a good selection of p e| m S 
set at the different examinations ." — Laiv Times. 


In Crown Svo, price Ss . ; or Interleaved for Notes, price 4s, 

CONTRACT LAW. 

QUESTIONS ON THE LAW OF CONTRACTS. With Note* to TIW 
Answers. Founded on AneonI* “ Chitty,** and “ PoUockP 

By Philip Foster Aldred, D.C.L., Hertford College and Gray** lim ; lata 

Examiner for the University of Oxford. 

*» 

**TUs aineaTS to us a very admkabte selectiou of questions, comparing fij^urably srith UiC' 
run ^ set in examinations, and useful for die purpose of testing progr^mP^Lem JommmL 


WORKS FOR lAW STUDENTS. 
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Ninth Edition, in 8vo, price 25^., cloth, 

THE PRINCIPLES OF EQUITY. 

WTMNDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

By EDMUND H. T. SNELL, 

OP THE MIDDLE TEMPLE, BARRlSTER-AT-LAW. 

NINTH EDITION. 

By ARCHIBALD BROWN, M.A. Edin. & Oxon., & 13.C.L. Oxon., 

or THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; Al'THOR OF “a NEW LAW DICTIONARY,'* 

“an analysis of SAVIONV on obligations,” and the “law of HXTUKE.S.” 

REVIEWS. 

**ThU is the Kinth Kdition of certiiiuly one of the best, and probably the most widely read, text book 
which deals with any part of the English law." — Oxford Magazine. 

“ Students will find no better book than this to assist them in preparing for the ordeal of examination.” 
•^Law journal. 

“ It U ample proof of the popularity of ‘ Snell’s Principles of Equity,’ that it has now reached its Ninth 
Edition in tne hands of Mr. Archibald Jirown.” — Law Times. 

“This is now unquestionably the standard book on Equity for students .” — Saturoay Keviriv. 

at “ On the whole we are convinced that the Sixth Edition of Snell’s Equity is destined to be as highly 
thought of as its predecessors, a.s it is, in our opinion, out and out the best work on the .subject with which 
it deal8.*’~-(irt^Miw‘jr Law Notts. 

**The changes introduced by the Judicature Acts have been well and fully explained by the present 
edition of Mr. Snell’s treatise, and everything necessary in the way of revision has been conscientiously 
accomplished. We perceive the fruitful impress of the ’amending hand’ in every page; the results of 
the dectMOns under the new system have lieen carefully explained, and engrafted into the original text ; 
and in a word, Snell's work, as edited by Mr. brown, has proved the fallacy of bentham’s description of 
l^uity as 'that capricious and inconsistent mistress of our fortunes, whose features no one is able to 
eiineate."'— -/fT'«4 Times, 

** We know of no better introduction to the Principles of EquityP — 
Canada Law Journal. 

“ Whhin the ten years which have elapsed .since the appearance of the first edition of this work, its 
reputation has steadily increased, and it has long since been recopiised by students, tutors, and practitioners, 
as the best elementary treatise on the important and difficult branch of the law which forms its subject.” 
•—Amb Mageunne and Reinew. 


In 8vo, price 2 j., sewed, 

QUESTIONS ON EQUITY. 

FOJR STUDENTS PEEPAEING FOE EXAMINATION. 

FOUNDED ON THE NINTH EDITION OF 

SNELL’S “PRINCIPLES OF EQUITY.” 

By W. T. WAITE, 

BAIRISTKR-AT-LAW, HOLT SCHOLAR OF THE HONOURABLE SOCIETY OF GRAV’s INN. 


Third Edition, in Svo, price dr., cloth limp, 

AN ANALYSIS OF SNELL’S PRINCIPLES OF 

EQUITY. Founded on the Ninth Edition, With Notes thereon. 
By S. £. Blyth, LLD., Solicitor. 

•* Mr. Bl|tth*a hook win undoubtedly be very useful to readers of Snell .** — Law Times. 

** Tbb la an admirable analysis of a good treatise— read with Snell, this little book will be found very 
‘ ii0tha s ttwi< nt .**i»A4we / s nri ia f . 



WOH^S FOR LA IF STUDENTS. 


Second Edition, in one volume, 8vo, price i&r., cloth, 

PRINCIPLES OF CONVEYANCING. 

AN ELEMENTARY IVOR A' FOR THE USE OF STUDENTS. 


By henry C. DEANE, 

OF Lincoln’s inn, barrister«at>law, sometime lecturer to the incorporated law societv 

OF THE UNITED KINGDOM. 


**1Ve hope to see this book, like Stteirs Equity, a standard class-book in all Law Schools 
where English law is taught T — Canada Law Journal. 


“ We like the work, it is well written and is an 
excellent student's book, and beinj; only just pub- 
lished, it has the preat advantage of having in it all 
the recent important enactments relating to convey- 
ancing. It possesses also an excellent index." — 
JLaw Stiidtnts' yountal. 

“ Will be found of great use to .students entering 
upon the difficulties of Real Property Law. It has 
an unusually e.shausiive index covering some fifty 
pages ." — Law 'J'itat's. 


I ** In the parts which have been re-written, Mr. 

Deane has prc-served the same pleasant style marked 
i by simplicity and lucidity which distinguished his 
. first edition. After ‘ Williams on Real Property,' 
I there is no book which we should so strongly 
{ recommend to the student entering upon Real Pro- 
; perty Law as Mr. If)eane’s ‘Principles of Convey- 
> ancing,’ and the high character which the first 
edition attained has been fully kept up in this 
. .second." — La7v 


Third Edition, in 8vo, price lOJ. (id., cloth, 

A SUMMARY OF THE 

LAW & PRACTICE IN ADMIRALTY.' 

FOR THE USE OF STUDENTS. 

By EUSTACE SMITH, 

<-F THK I.NNKH Tl-.MII.E ; AUTHOR OK “a SUMMARY OF COMPANY LAW.” 

“1 he bo(*k i-i wrll arrangetl, and fiirnis .a good introdiu'tion to the Sotii itors' yournal. 

“ It is however, in our ofiinitin, a well and c;irefull 3 ' written little work, and should be in the hands of 
every student who is taking up Admiralty I.aw at the Final."— /.<»«' Students' yattmal. 

” Mr. Smith has a happy kn.'ick of compressing a barge amount of u.sefiil matter iri a small compass. The 

f iresent work will doubtless be received with satisfaction eqtUil to that with which his previous ‘ oununary ' 
las been met." — OA/ord and Canthridge U ndergrtuiuatcs' yourual. 


Third Edition, in 8vo, price qs. 6d., cloth, 

A SUMMARY OF THE 

m AND PRACTICE IN THE ECCLESIASTICAL COURTS. 

FOR THE USE OF STUDENTS. 

By EUSTACE SMITH, 

OF THE INNER lE.Ml'LE*, At THOR OP ”a .Sl’MMARV OK COMPANY LAW,” AND ” A SUMMARY OK 

THE LAW AND PRACTICE IN ADMIItALTV." 

** His object has been, as he tells us in his preface, to give the student and general reader a fair outltoe 
of the scope and extent of ecclesiastical law, of the principles on which it is founded of the Courts by 
which it is enforced, and the procedure by which these Courts are regulated. We think the book well 
fulfils its (^ject. Its value is much enhanced by a profuse citation of authorities lor the proposUktts 
contained in it ." — Bar Examination yournal. 


Third Edition, in 8vo, price qs. 6d., cloth, 

AN EPITOME OF THE LAWS OF PROBATE XnD DIVORCE, 

fOX THE USE OF STUDENTS FOR HONOURS EXAMINATION. 

By J. CARTER HARRISON, Solicitor. 

• "i 

**‘rbc work is considerably enlarged, and we think improved and will be fgpnd of i{ieat asnbtan^ 
ittsdents.”— Z«se Students' Journal. 


fFOXJrS FOU LAW STUDENTS, 


Si 


Fifth Edition, In one \'olume, Svo, piice 20s., cloth, 

PRINCIPLES OF THE GOHHON LAW. 

INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 

FIFTH EDITION. 


By JOHN INDERMAUR, Solicitor, 

AUTHOR OF ‘‘a MANUAL OF THE I'RACTICK OK THE SUPREME COURT,' 
** EPITOMES OF LEADINC; CASES,” AND O l HER WORKS. 


“The present edition of this elementary treatise has been in general edited with praise- 
^ worthy care. The provisions of the statutes affecting the subjects discussed, which have 
been passed since the publication of the last edition, are clearly summarised, and the effect 
leading coses is generally very well given. In the difficult task of selecting and 
distii^ishing principle from detail, Mr. Indermaur has been very successful ; the leading 
principles are clearly brought out, and very judiciously illustrated.” — Solicitors' journal. 

“The work is acknowledged to be one of the best written and most useful elementary 
works for Law Students that has been published .” — Law Iwtcs. 

^ “ The praise which we were enabled to bestow upon Mr. Indermaur’s verj' useful com- 
pilation on its first appearance has been justified by a demand for a second edition.” — 

Law Magazine, 

“ We were able, four years ago, to praise the first edition of Mr. Indermaur’s book as 
likely to be of use to students in acquiring the elements of the law of torts and contracts. 
The second edition maintains the character of the book .” — Law youmal. 

“ 1^. Indermaur renders even law light reading. He not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. And while his 
works are all thus characterised, his * Principles of the Common Law ’ especially displays 
those features. That it has already reached a second edition, testifies that our estimate of 
the work on its first appearance was not unduly favourable, highly as we then signified 
approval ; nor needs it that we should add anything to that estimate in reference to the 
general scope and execution of the work. It only remains* to say, that the present edition 
evinces that every care has been taken to insure thorough accuracy, wbile including all 
the modifications in the law that have token place since the original publication ; and that 
the references to the Irish decisions which have been now introduced are calculated to 
render the work of greater utility to practitioners and students, both English and Irish.” 
•^Irisk Law Times. 

f 

Tk$s work, ike author tells us in his Preface, is written mainly with a view to the 
oscaminattons of the Incorporated /.aw Society ; but we think it is likely to attain a wider 
wc 0 ^iaKr. It seems, so far ets we can judge from the parts we have examined, to be a 
tar^d amd clear outlime of the principles of the common law. It is very rtadaHe ; and 
not anfy Andents, but many practitioners and the public, might ben^ by a perusai ef its 
SouctTons^JouitNAL. 



WORKS FOR LAW ST(/t>£NTS^ 


Fifth Edition, in 8vo, price izr. 6</., cloth, 

A MANUAL OF THE PRACTICE OF THE SUPREME COURT OF J0WCAT08E. 

IN THE QUEEN’S BENCH AND CHANCERY DIVISIONS. 

Intended for the use of Students and the Ptofession^ 

By John Indermaur, Solicitor. 

second coition has followed quickly upon the first, which wa.s published in 1878. This fact afTordt 
go<M evidence that the book has been found useful. It contains sufficient information to enable thft 
^ masters the contents to turn to the standard works on practice with advantage.” 

This IS a very useful student's book. It_ is clearly w’ritten, and gives such information as the student 
requires, without bewildering him with details. The portion relating to the Chancery Division forms an 
excellent introduction to the elements of the practice, and may be advantageously used, not only by 
articled clerks, but also by pupils entering the chamiiers of equity draftsmen." — S0liciUfrt‘ yanrptai. 


Sixth Edition, in 8vo, price 6 j., cloth, 

AN EPITOME OF LEADING COMMON LAW CASES; 

WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to “ Smith’s Leading Cases.” By John Indermaur, 
Solicitor (Clifford’s Inn Prizeman, Michaelmas Term, 1872). 

“ We have received the third edition of the ‘ Epitome of l.«ading Common Law Cases,* by Mr. lnd«r» 
maur, Solicitor. The first edition of this work was published in February, 187 *, the second in April, 1874! 
and now we have a third edition dated Scptemlicr, 1875. No belter proof of the value of this book can bn 
furnished than the fact that in le.ss than three years it has reached a third edition.’*— -Z,«w yottmaie 

Sixth Edition, in 8vo, price 6^., cloth, 

AN EPITOME OF LEADING CONYETANCING AND EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 

By John Indermaur, Solicitor, Author of “ An Epitome of Leading 

Common Law Case.s.’* 

“We have received the second edition of Mr. Indermaur’s verj* useful Epitome of Leading Convey* 
ancing and Equity Cases. The work is very well done." — Law 'I'tiues, 

“The Epitome well deserves the continued patronage of the clas.s — Students — for whom it Is esi^ially 
intended. Mr. Indermaur will soon be known as the ^ Students' Friend,’ " — Canada Law yonrtuu. 

Fifth Edition, in 8vo, price 5J. 6</., cloth, 

SELF-PREPARATION FOR THE FINAL EXAMINATION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 

CASES AND QUE.STIONS; 

And intended for the u.se of those Articled Clerks who read by themselves. 

By John Indermaur, Solicitor. 

“In this edition Mr. Indermaur extends his counsels to the whole period from the Intermediate 
examination to the Final. His advice is practical and sensible : and if the course of study he recommends 
is intelligently followed, the articled clerk will have laid in a store of legal knowledge mure than sttifi^ant 
to carry him through the Final Examination." — Solicitors' youmal. 

“ This book contain.s recommendations as to how a complete course of study for the above examinatton 
should be carried out, with reference to the particular books to be read seriatim. We need only remark 
that it is essential for a student to be set on the right track in bis reading, and tliat anyone of ordinary 
ability, who follows the course set out by Mr. Indermaur, ought to pas.s with great credit. " — Law ysmrtuiie 

Fourth Edition, in 8vo, price 8r., cloth, 

SELF -PREPARATION FOR THE INTERMEDIATE EXAMINATION, 

As it at present exists on Stephen’s Commentaries. Containing a complete coane of 
Study, with Statutes, Questions, and Advice as to portions of the book which mi^ 
be omitted, and of portions to which special attention should be g^ven ; also ftie 
whole of the Questions and Answers at the Intermediate Examinations whidh 
have at present been held on Stephen’s Commentaries, and intended for the use ol 
all Articled Clerks who have not yet passed the Intermediate Examination. Bjr 
John Indermaur, Author of “ Principles of Common Law and other works. 

In 8vo, 1875, price 6 s., cloth, 

THE STUDENTS’ GUIDE TO THE JUDICATURE ACTS; 

AND THE RULES THEREUNDER: 

Being a book of Questions and Answers intended for the use of Law Students* 

By John Indrrmaur, Solicitor. ^ 
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WORKS ROR LAW STUDENTS. 


Fourth Edition, in Crown 8vo, price 8r. 6^., cloth, 

A SHORT EPITOME OF THE PRINCIPAL 

STATUTES RELATING TO CONVEYANCING, extending 

FROM 13 Edw. I. TO THE End OF 48 VICTORIA, Cap. 4. Intended for the Use 
of Students and Practitioners* Fourth Edition, Enlarged. By George Nichols 
Marcy, of Lincoln’s Inn, Barrister-at-Law. 

Second Edition. In 8vo, price 26^., cloth, 

A NEW LAW DICTIONARY, 

AND INSTITUTE OF THE WHOLE LAW ; 

EMBRACING FRENCH AND LATIN TERMS AND REFERENCES TO THE 

AUTHORITIES, CASES, AND STATUTES. 

SECOND EDITION^ revised throughout^ and considerably enlarged. 

By ARCHIBALD BROWN, 

M,A. EDIN. ANU OXON., AND B.C.L. OXON., t>F THE MIDDLE TEMI'LE, BARRISTER* AT-LAW ; AUTHOR OF 
THE “law of FIXTURES," “ANALYSIS OF SAVIGNY'S OBLIGATIONS IN ROMAN LAW,” ETC. 

Reviews of the Second Edition. 

** So far as 7ve have been able to examine the 7vork^ it seems to have been most carefully 
and accurately executed^ the present Edition^ besides containing much new matter^ having 
been thoroughly revised in consequence of the recent changes in the law ; and we have no 
doubt whatever that it 7vHl be found extremely useful^ not only to students and breutitioners^ 
but to public men^ and men of letters — Irish Law Times. 

** Mr. firoxon has revised his Dictionary^ and cuiafted it to the changes effected by the 
Judicature At ts^ and it no7u constitutes a very tiseful 7vork to put into the hands of any 
student or articled clerk, and a workwhich the practitioner will find cf value for reference.'' 
— Solicitors* Journal. 

“ It xvUl prove a reliable guide to law students, ami a handy book of reference for 
practitiofurs." — Law Times. 


In Royal 8vo., price 5^., cloth, 

ANALYTICAL TABLES 

OF 

THE LAW OF REAL PROPERTY ; 

Drawn up chiefly from STEPHEN’S BLACKSTONE, with Notes. 

By C. J. TARRING, of the Inner Temple, Barrister-at“I*aw, 


CONTENTS. 


TAfiLS I. Tenures, 

11. E&t»tes, according to quantity of 
Tenants* Interest. 

111. E^stat^ according to the tune at 
which the Interest is to be erqoyed. 
, IV. Sstates, aoxirding to the numbtf and 
c on ne ct i on of ue Tenants. 


Table V. Uses. 

„ VI. Acquiiiition of Estates in land of 

freehold tenure. 

„ VII. Incorporeal Hereditaments. 

,, VIII. Incmrporeal Hereditaments. 


care and cooeidenible ridU have be«D shown in the compilation of these tables, whidt wOl be 
wsMsd of mtMdi service to^udents of the Law cf Rea! Prcqperty .** — Lmw limui. 





iVOUJCS FOJ^ LA IV STUDSNTS, 



Fifth Edition, in 8 VO, price 20j., cloth, 

PRINCIPLES OF THE CRIMINAL LAW. 

INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR 
THE USE OF STUDENTS AND THE PROFESSION, 

By SEYMOUR F. HARRIS, B.C.L., M.A. (OxoN.), . 

AUTHOR OF “a concise DIGEST OF THE INSTITUTES OF GAIUS AND JUSTINIAN. 

FIFTH EDITION. 

By AVIET AGABEG, of the Inner Temjde, Banistcr-nl-Eaw. 


REVIEWS. 

*' Has proved to be a most popular and useful work. It is but three years since the last Edition was j 
published ; now we have the fifth produced under the competent supervision of Mr. Aviet Agabeif. We 
cantjuite understand the popularity of this treatise. It is written in a clear style, is not verbose, and is * 
admirably arranged.”- Ln7v Times. 

“ This is the Fifth Edition within twelve years, of a very practical ami useful book, with short but good 
elementary introduction ; plens.antly readable throughout, m.tking ilue .allowance for necessary technicali* , 
ties ; with an excellent tubular .stutement of crimes and punishincnts, and u thoroughly servicrable index. 

. . . Distinctly to be recummcnde<I to )>ersotis who are looking for a pleusant and practical introduction i 

to the Criminal Law.” — 0.x/orti Magazine, 

The favourable opinion loe expressed of the first edition of this iwrh (^pears to have 
been justified by the reception it has met loith. Lookini^ through this new Edition^ we see 
no reason to modify the praise 7ue bestowed on the former Edition. The recent casts have 
been added and the provisions of the Summary Jurisdiction Act are noticed in the chapter 
relating to Summaiy Convictions. The book is one of the best manuats oj Criminal Law 
for the student ,^' — .Solicitors’ Journal. 

“ There is no lack of Works on Criminal Law^ but there 7vas room for such a useful 
handbook of PHnciplcs as Mr. Seymour Harris has supplied. Accustomed^ by his previous 
labours^ to the task of analysing the last’, Afr. Harris has brought to bear upon his present 
suork qualifications svcll adapted to secure the successful accomplishment of the object which 
he had set before him. That object is not an ambitious one, for it does not pretend to soerr 
above utility to the young praititioner and the student. For both these classes, and for the 
yet wider class who may require a book of reference on the subject. Air. Harris has produced 
a clear and convenient Epitome of the Lasv. A noticeable feature of Mr. Harrises workf 
which is likely to prove of assistance both to the practitioner and the student, consists of a 
Table of Offences, with their legal character, tk^r punishment, auU the statute under which 
it is inflict id, together with a reference to the pages where a Statement of the Laiu will be 
found. — Law Maoazine a.ntj Review. 

I’his work purports to contain ‘a concise exposition of the nature of crime, the various ofrenccft punish* 
able by the English law, the law of criminal procedure, and the law of summaiy convictions,' with tabittl 
of offences, punishments, and statutes The work is divided into four books, iiook 1. treats of crime, Us 
divisions and essentials ; of persons capable of committing crimes ; and of principals and acciMAorisMi. 
Boc^ II. deaLs with offences of a public nature ; offences against private {>enions ; and offences against the 
property of individuals. Each ertme^ is discussed in its turn, mth as much brevity as could well be used 
consistently with a proper explai^tion of the legal characteristics of the several offences. Book Hi. 
explains criminal procedure, including the jurisdiction of Courts, and the various steps in the apprehension 
and trial of criminals from arrest to punishment. This part of the work b extreme^ well ^e 

description of the trial lieing excellent, and thoroughly calculated to impress the mind or the tmuiitiatod. 
Bo(^ IV. contains a short sketch of ' summary convictions before magistrates out of quarter sesetons.' Tho 
table of offences at the end of the volume is most useful, and there is a very full index. Altogethor IVO 
must congratulate Mr. Harris on hb adventure." — Law Journal. 

Mr, Harris has usidertaken a work, in our opinion, so much Heeded that he might 
diminish its bulk in the next edition by oblitereUing the apohgetU preface, 7 he appearance 
if his volume is as well timed as its execution is satisfactory. The author has shown an 
abUity of omission which is a good test of skill, and from the overwhelming mass ef the 
crimisuU law he has discreetly selected just so much only as a learner needs to know, and 
has presetted it in terms which render it capable of being easily taken into the mmdJ** 
Sox.fciTORS^ Journal. o 



WOitKS FOR LA IF STUDENTS. 


Second Edition, in crown 8vo, price 5x. 6<r., cloth, 

THE STUDENTS’ GUIDE TO BANKRUPTCY; 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions and 
Answers, and comprising all Questions asked at the Solicitors* Final Examinations 
in Bankruptcy since the Bankruptcy Act, 1883, and ail important Decisions since 
that Act. By John Indermaur, Solicitor, Author of “ Principles of Common 
Law,” &c., &c. 


In i2mo, price 5/. cloth, 

A CONCISE TREATISE ON THE UW OF BILLS OF SALE, 

FOR THE USE OF LAWYERS, LAW STUDENTS, & THE PUBLIC. 

Embracing the Acts of 1878 and 1882. Part I. — Of Bills of Sale generally. Part II. — 
Of the Execution, Attestation, and Registration of Bills of Sale and satisfaction 
thereof. Part III. — Of the Effects of Bills of Sale as against Creditors. Part IV. 
— Of Seizing under, and Enforcing Bills of Sale. Appendix, Forms, Acts, &c. 
By John Indermaur, Solicitor. 

*' The object of the book is thoroughly practical. Those who want to be told exactly what to do and 
where to go when they are registering a btli of sale will And the necessary information in this little book.” 
-^Law yonmal. 


In 8vo, price 2 s. 6</., cloth, 

A COLLECTION OF LATIN MAXIMS, 

LITERALLY TRANSLATED. 

INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS. 

** The book seems admirably adapted as a book of reference for students who come across a Latin maxim 
in their reading .” — Law youmal. 


In one volume, 8vo, price 9^., cloth, 

LEADING STATUTES SUMMARISED, 

FOR THE USE OF STUDENTS. 

By ERNEST C. THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF CRAV’S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD; 
Al'THOR OF “ LEADING CASES IN CONSTITUTIONAL LAW BRIEFLY STATED.” 


Second Edition, in 8vo, enlarged, price 6j., cloth, 

LEADING CASES IN CONSTITUTIONAL LAW 

Briefly Stated, with Introduction and Notes. 

By ERNEST C THOMAS, 

BACON SCHOLAR OF THE HON. SOCIETY OF GRAV’s INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD. 

Mr. E. C. Thomas has put together in a slim octavo a digest of the principal cases illustrating Con* 
•titUtkMEial Law, that is to say, all questions as to the rights or authority of the Crown or persons under it, 
na regards not merely the constitution and structure given to the governtnglxxly, but also the mode in 
whkn the sovereign Mwer is to be exercised. In an introductory' essay Mr. Jliomas mves a very clear and 
intelligent survey of tne general functions of the Executive, and the principles by which they are ri^iculated ; 
tatd than follows a summary of leading cases,” — Sa/wrd^ Review. . 

** Mr. Thomas gives a sensible introduction and a brief epitome of the familiar leading cases ." — Lmw 
Them. 


In 8vo, price 8x., cloth, 

AN EPITOME OF HINDU LAW CASES. With 

Short Notes thereon. And Introductory Chapters on Sources of Law, Marriage, 
^ Adoption, Pi|rtitioii, and Succession. By Wiixiam M. P. Cogulam, BoinlMqf 
^ Ctrn Servicct late and Sessimis Judge kA Tanna. 




STEV^ENS ffAYNESt BELL YAED, TEMPLE BAE, 


«$ 


Second Edition, in crown 8vo, price tis, 6d.t cloth, 

THE BANKRUPTCY ACT, 1883, 

With Notes of all the Cases decided under the Act; 

The consolidated RULES and FORMS, 1886 ; The Deutors Act, i860, so 

FAR AS APPLICABLE TO BANKRUPTCY MATTERS, WITH RULES AND FORMS 

thereundp:r; the Bills of Sale Acts, 1S78 and 1882; 

Board ^ Trade Circulars and horms, and List of Official Receivers ; Scale ol Costs, 
Fees, and Percentages, 1886; Orders of the Bankru]>tcy Judge of the High 
Court ; and a Copious Index. 


Bv WILLIAM HAZLITT, Esq., ano RICHARD RINGWOOD, M.A, 

SENIOR REGISTRAR IN BANKKl'RTCY, OK THE MIDOLE TEMPLE, KSg , UARRISTER'AT'LAW. 

Second Edition, by R. RINGWOOD, M.A., Barrister*at*Law. 

** This is a very handy edition of the Act and Rules The cross references and martrinal 

J coirespondinji provisions of the Act of i86g are exceedingly useful There is a verv 

full index, and the book is admirably printed." —So/ic/fars’ Journa/. 


Part L, price 7^. 6</., sewed, 

LORD WESTBURY’S DECISIONS IN THE 

EUROPEAN ARBITRATION. Reported by Francis S. Reilly. 

of Lincoln’s Inn, Barrister-at-I^aw. 


Parts L, II., and III., price 25^., sewed, 

LORD CAIRNS’S DECISIONS IN THE ALBERT 

ARBITRATION. Reported by Francis S. Reilly, of Lincoln’s Inn, 
Barrister-at- Law. 


Second Edition, in royal 8vo, price 30j-., cloth, 

A TREATISE ON 

THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 

The Bills of Sale Acts 1878 and 1882 and the LAW OF' VOLUNTARY 

DISPOSITIONS OF PROPERTY. 


By the late H. W. MAY, B.A. (Ch. Ch. Oxford), 

Second Edition, thoroughly revisetl and enlarged, by S. Worthington Worthington, 
of the Inner Temple, Barrisler-at-Law. Editor of the “Married Women’s 
Property Acts,” 5lh edition, by the late J. R. Griffith, 


In conclusion, we can heartily recommend this 
book to our readers, not only to those who are in 
large practice, and who merely wane a classified 
ILst of cases, but to those who have both the desire 
and the leisure to enter upon a systematic study of 
our law." — Solicitors' yournal. 

“As Mr. Worthington pijinls out, since Mr. May 
wrote, the * Bills of Sale Acts ' of 1878 and »88a 
have been passed ; the ‘ Married Women's Property 
Act, 188a ' (making wttlements by married women j 
voia as against creditors in cases in which similar I 
settlements by a man would be void), and the ' 
‘Bankruptcy Act, 1883.’ I’hese Acts and the deci- 
sions upon tnem have laten handled by Mr. Worth- 
ingtot* in a manner which shows that he is master 
w. . Js subject, and not a slavish copyist of sections 
atwl head-notes, which is a vicious propensity of 
nuu^ modem compilers of text-lx}oks. His Table 
of Qsses (with reference to all the reports), is ' 
adsoirable, and his Hodex most exhaustive ." — Lam ‘ 

**The results of the authorities appear to be 
| a u e o well and* tersely, and the treatise will we 
he found a convenient and trustworthy book 
ofxef<maoe.‘*-»X<tttr JpurumJ. 


“ Mr. Wortnington's work appears to have been 
conscientioiu and —Saturday Rtvirw* 

“ Examining Mr. May’s book, we find it con* 
structed with an intelligence and precision which 
render it entirely worthy of lieing accepted as a 
guide in this confessedly difficult subject, 'll** 
subject is an involved one, but with clean and r He pr 
handling it is here presented as clearly as it 
be. . . , On the whole, he lias produced a vary 
useful book of an exceptionally Bcientific character* 

- Solicitors' Journal. 

“ The subject and the work are both very good. 
The former is well chosen, new, and interoeting * 
the latter has ilie quality which always dli^* 
guishes original research fi^m borrowed lab9itts.“ 


We are happy to welcome his (Mr. May^s>woik 
as an addition to the, we regrot to say, bnef cata* 
logue of law books ccmsdeotiotiidy Wa 

can corroborate his own desoription of hb 
‘ chat no pai n s have been spared to meke tha 
as concise and practical as poesible, without doeag 

so at tfm expense of perndpiRy, or tha ooMta 

cf any important ^ 
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. 5 ^ HAYNES, BELL YARD, TEMPLE BAR. 


In one volume, medium 8vo., price 38x., Cloth ; or in Ilalf-Roxbui^h, 42?. 

A HISTORY OF THE FORESHORE 

AND THE LAW RELATING THERETO. 

With a Hitherto Unpublished Treatise by Lord Hale, Lord Hale’s 
“ De Jure Maris,” and the Third Edition of Hall’s Essay on the 

RIGHTS OF THE CROWN IN THE SEA-SHORE. 

With Notes, and an Appendix relating to Fisheries. 


By STUART A. MOORE, F.S.A. 

OF THE INNER TEMPLE, KARKISTKR-AT-LAW. 


*' 'riiib work is nominally a third edition of the 
late Mr. Hall’s essay on the righls of the Crown in 
the Sea-shore, hut in reality is an absolutely new 
production, for out of some 900 odd pages Hall’s 
essay takes up but 227. Mr. Moore has written a 
book of great iniport.'uice, which should mark an 
epoch in the history of the rights of the Crown and 
the subject in the lUvs wart's, or foreshore of the 
kingdom. Hall’s treatise (with Loveland's notes) is 
!»ct out with fresh notes by the present editor, who 
is anything but kindly disoosed towards his author, 
for hiK notes are nothing but a series of exposures 
of what he deems to be Hall's errors and misrepre- 
sentations* Mr. Moore admits his Ixiok to be a 
brief for the opposite side of the contention .sup- 
ported by Hall, and a more vigorous and argii- 
mentive treatise we have scarcely ever seen. Its 
arguments are clearly and broadly disclosed, and 
, supported by a wealth of fads and cases which 
^ show the research of the learned author to have 
been most full and elalwratc. . . . I'hcre is no 

doubt that this is an important work, which must 
have a considerable influence on that branch of the 
law with which it deals, 'i’hat law is contained in 
ancient and most inaccessible records ; these have 
now been brought to light, and it m.-iy well l>e 
that important results to the subject may flow 
therefrom. The Profes.sion, not to say tlie general 
public, owe the learned author a deep delu of 
gratitude for providing ready to hand such a 


wealth of materials for founding and building up 
arguments. Mr. Stu.'irt Moore has written a work 
which must, unless his contentions are utterly un- 
founded, at once become the standard text-book on 
the law of the .Sea-shore."— /.rtrt/ J'itttes, Dec. ist. 

“ Mr. Stuart Moure in his valuable work on the 
Foreshore .” — The Times. 

“ Mr. Muart Mooie's work on the title of the 
Crown to the land around the coast of England 
lying ^tween the high and low water-mark is 
something more than an ordinary’ law book. It is 
a history', and a xery interesting one, of such land 
ami the rights exercised over it from the earliest 
times to the present day ; and a careful study of 
the faus contained in the hook and of the argu- 
ments brought forward can scarcely fail to convince 
the reader of the inaccuracy of the theory, now so 
constantly put forward by the Crown, that without 
the existence of .special evidence to the contrary, 
the_ land which adjoins riparian property, and 
which is covered at high tide, belongs to the 
Crown and not to the owner of the adjoining 
manor. 'I'he list w'hirh Mr. Moore gives of places 
where the question of foreshore has been already 
raised, and of those tis to which evidence on the 
subject exists amongst the public records, is valu- 
able, though by no means ex-haustive ; and the 
book should certainly find a place in the library of 
the lord of every riparian manor.” — Morning Tost. 


In one volume, Svo, price I2l, cloth, 

A TKKATISE ON THE LAW RELATING TO THE 


POLUITIOII AND OBSTRUCTION OF WATER COURSES ; 

Together with a Brief Summary of the Various Sources of Rivers 

Pollution. 


By clement HIGGINS, M.A., F.C.S., 

OF THE INNER TEMPLE, BARRlSTER-AT-LAW. 


*‘A» a compendium of the law upon a special 
and rather intricate subject, thi« treatise cannot 
prove of great practical value, and more 
ei^iftcuUty to those who have to advtse upon the 
IiwdtutUm of proceedings under the Rivers Pollu- 
tioQ Invention Act, 1JS76, or to adjudicate upon 
thcMe proceedings when brought." — Irish taw 
TViwa*. 

**We can recommend Mr. Higgins' Manual as 
the beet guide we possess.'’— Nsalth, 

^C/cnaSct Cofurt Judges, Sanitary Authorities, 
aud R^panan Owners will find in Mr. Higgw* 
Tnadsft a valnaMe aid in obuuniim a clear notion 
iA tim Law on the SuMect* Mr. Higgins has 
a.4mmplhhnd a wuric fer which he will readdy be 
funcwwiwti as having special fitness on account of 


his practical acquaintance both with the scientific 
and the legal aspects of his subject." — Law Maga* 
zine and ^ — * — 

“ The volume is veiy carefully arranged through- 
out, and will prove of great utility both to miners 
and to owners of land on the bamksof rivers."— 
The Mining y^tnal. 

**Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it is a plcasoie 
to refer to his book for information ; and altogether 
the work is OM which will be found very ttselu! by 
all interested in the subject to which it relates.**— 
JEngmeer. 

conupaice and convenient manual of the law 
on the subject to whidi it tulatcs.**— 



STMVENS HAYNES, BELL YARD, TEMPLE BAR, 


In Svo, Fourth Edition, price 25s., doth, 

MAYNE’S TREATISE 

ON 

THE LAW OF DAMAGES. 

FOURTH EDITION. 

BV 

JOHN D. M A Y N E, 

OF TllK INNER TEMPLE, RAKKISTEK-AT-LAW ; 

ANl* 

LUMLEY SMITH, 

OK THE INNER TF Mi'll-, L).C. 

•* Few books have liecn l)etlor kept up to the current Jaw than this treatise. The earlier port 
of the book was remodelled in the last edition, and in the j)resent edition the chapter on 
Penalties and Liquidated Damages has btxm re-writtc‘n, no doubt in consequence of, or with 
regard to, the elaborate and exhaustive judgment of the late Master of the Rolls in Wallis v. 
Smith (31 W. K. 214 : L. K. 21 Ch. D. 243). The treatment of the subject by the authors is 
admirably clear and concise. Upon the point involved in llV/ZZ/iv. A'wfM they say ‘ The 
result is that an agreement with various covenants of different importance is not to Ijc governed 
by any inflexible rule peculiar to itself, but is to be dealt with as coming under the general rule, 
that the intention of the parties themselves is to be considered. If they have said that in the 
case of any breach a fixed sum is to loe paid, then they will be kept to llieir agreement, unless 
it would lead to such an absurdity or injustice that it must be assumed that they did not mean 
what they said.' This is a very fair summary ol the judgments in Wallin v. Smith, e.specially 
of that of Lord justice Cotton ; and it siqiplics the nearest approach which can be given at 
present to a rule for practical guidance. \\'e can heartily commend this as a carefully edited 
edition of a thoroughly good book ." — Solicitors Journal. 

“The editors have, with their well-known care, eliminated much obsolete matter, and revised 
and corrected the text in accordance with the recent changes in procedure and legislation. The 
chapter on penalties and lujuid.ited damages has Ijecn to a great extent re-written, and a new 
chapter has been added on breach of statutory obligations. As of former editions of this valua- 
ble w'ork, we can but speak of it with strong commendation as a most reliable authority on a 
very important branch of our law — the Right to Damages as the result of an Action at Law." 
— Law Journal. 

“ During the twenty-hvo years which have elajsed since the imblication oj this well-ktumn 
workj its reputation has been steadily (frotuingy and it has long since become the recognised 
authosity on the important subject of which it treats .^" — Law Magazinr AND Rrvirw. 


“This edition of what has Income a standard 
work has the advantage of appearing under the 
supervision of the original author a.s well as of 
Mr. Lumley Smith, the editor of the second edition. 
The result is most satisfactory, Mr. Lumley 
Smith's edition was ably and conscientiously pre- 
pared, and we are glad to find that the reader still 
enjoys the benefit of his accuracy and learning. 
At the same time the book has doubtless been 
improved by the reappearance of its author as co- 
editor. ITic earlier part, indeed, has been to a 
considerable extent entirely rewritten. ^ 

“Mr. Mayne's remarks on damages in actions of 
tort are brief. We agree with him that in such 
actions the courts are governed by far looser princi- 
ples than in contracts; indeed, sometimes it U 
unpoasible to say they are governed by any princi- 
ple at alL In actions for injuries to the person or 
r«potatioo, for example, a judge cannot do more 
than give a general direction to the jury to give 


what the facts proved in their judgment required* 
And, according to the better opinion, they may give 
damages ‘ for example’s lutke,' and mulct a rich 
man more heavily than a floor one. In actions fot 
injuries to projierty, however, 'vindictive* or 
'exemplary' damages cannot, except in very rare 
ca.ses, oe awarded, but muxt lie limited, as in coo* 
tract, to the actual harm sustained. 

“ It is needless to comment upon the arrangement 
of the subjects in this edition, in which no alteratioa 
has been made. The editors modestly nrprnii a 
hope that all the English as well as the priiicipal 
Irish decisions up to the date have been tncliided« 
and we believe from our own examinatton thiu the 
hope is well founded. We may regret that, w ai tis d 
by the growing bulk of the book, the editors have 
not included any fresh Ammican cases, but we Hwl 
that the omission was unavOklable. We should add 
that the whole work has been thorougldy rcviaecl.'*— 
Solicitor^ JourmU. 


** This texUbook is to well known, not only as the hipest astlhorUy an the miyeet tnealdd 
of, but as one of the best iext^books ever written, that it would he idle for ut to speyk efU 
m the words of commestdoHon that it deserves, ft is a work that no pmetisU^ lawyer own 

Law JouR^fAX*. ’ * 
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STBVRm ^ HAYNES, BELL YARD, TEMPLE BAP. 


Second Kdition, in crown 8vo, price 7r., cloth, 

THE LAW RELATING TO CLUBS. 

/ By the late JOHN WERTHEIMER, Barrister-at-Lavv. 


Second Edition, by A. W. CHASTER, Barrister-at-Law. 


A convenient handbook, drawn up with great 
}ttdfiment and perspicuity.” — Morning Post. 

•rBoth useful and interesting to those interested 
in club management.” — La^u Tinus. 

“ Mr. Wertheimer’s history of the cases is com- 
plete and well arranged.” — Saturday Rn uno. 


“ This is a very neat little book on an interesting 
subject. The law i!» accurately and well expressed. 
— Law Journal, 

“ This is a very handy and complete little work. 
This excellent little treatise should lie on the table 
of every club.” — Pump Court. 


In 8vo, price 2s., sewed, 

TABLE of the FOREIGN MERCANTILE LAWS and CODES 

in Force in the Principal States of EUROPE and AMERICA. By Charles 
Lyon-Caen, Professeur agr^g^ k la Faculte de Droit de Paris ; Professeur k 
I’Ecole iibre des Sciences politiqiies. Translated by Napoleon Argles, 
Solicitor, Paris. 

In one volume, demy 8vo, price ioj. 6</., cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, and DELIVEIiY. By John Houston, of the Middle Temple, 
Barrister-at-Law. 

“ We have no hesitation in saying that we think j to the library of either the merchant or the lawyer.* 
Mr. Houston's book will be a very useful accession j — Solicitors' Jourttal. 

Just published, in 8vo, price loj., cloth, 

THE TRIAL OF ADELAIDE BARTLETT FOR 

MURDER ; Complete and Revised Report. Edited by Edward Beal, B.A., 
of the Middle Temple, Barrister-at-Law. With a Preface by Edward Clarke, 
Q.C., M.P. 


In 8vo, price loj. 6</., cloth, 

A REPORT OF THE CASE OF 

THE QUEEN k GURNEY AND OTHERS, 

In the Court of Queen’s Bench before the Lord Chief Justice Cockburn. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Er|uity applicable to it ; or Illustrating the Doctrine of Com- 
mercial Fraud. By W. F. Finlason, Barrister-at-Law. 


In royal 8vo, price lOJ. 6</., cloth, 

THE PRACTICE OF EQUITY BY WAY OF REYIYOR AND SUPPLEMENT. 

With Forms of Orders and Appendix of Bills. By Loki'Us Leigh Pemberton, 
of the Chancery Registrar’s Office. 

“Mr. Pemberton has, with great care, brought will probably be applied to future cases.” — SoU^ 
together and classified all the.se conflicting cn^s, r’ youmal. 

atn Has, as far as may be, deduced principles which 


In 8vo, price 51., cloth, 

THE LAW OF PRIORITY. A Concise View of 

THE Law relating to Priority of lNcuMBRANcr.s and of other Rights 
IN Property. By W. G. Robinson, M.A., Barrister-at-Law. 

Mr. KobiWMn's book maif be recommended to I doner with a luwftil snppleinent to farg^ and mote 
tW advanced student, and wtU furnish the |»«cu- | complete works.” — yattrma.'. 




Sr/iy£A'S <Sr* HAYNES^ SELL YASD TEMPLE 


In 8vo, price df. 6</., cloth, 

THE ANNUAL DIGEST OF MERCANTILE 
CASES FOR THE YEAR 1886. 


Being a Digest of the Decisions of the English, Scotch and Irish Courts 

ON Matters Relating to Commerce. 


By JAMES A. DUNCAN, M.A., LL.B., Trin. Coll., Camb., 

AND OF THE INNER TEMPLE, BARRISTER-AT'LAW. 


** We hope the present issue may be the first of a 
series which will naturally increase in value with 
the progress of xxmft." -Saturday Reidnv. 

** There can only be one opinion, and that a very 
decided one indeed, in favour of the value of this 


book to men of business and to members et the 
legal profession.** — Livtrf>oot Mercury* 

“ A work of such handy reference, well indejxedi 
and containing the essence of a y^r's decismus, 
will be found a valuable addition to office libraries.** 
— Livetyool Daily Post, 


The Annual Digest of Mercantile Cases ^ for 1885, can also be had^^rice 6 s,, cloth. 


Third Edition, in crown 8vo, price IOj., cloth, 

THE LAW AND PRACTICE OF ELECTION PETITIONS, 

With an Appendix containing the Parliamentary Elections Acts, the Cornipt and 
Illegal Practices Prevention Acts, the (Icncral Rules of Procedure made by th« 
Election Judges in England, Scotland, and Ireland, Forms of Petitions, &c. 
Third Edition. By Henry Hardcastle, of the Inner Temple, Barrister-at-Law. 

.^*^b** Hardcastle gives us an original treatise guide. We can thoroughly recommend Mr. 
with footnotes, and he has evidently taken very Hardca.stle's book as a concise manual on the law 
considerable pains to make his work a reliable and practice of election peiition.s."— Timet. 

Now ready, Vols. I., II., & III., price 73J. ; and Vol. IV., Pts. I. II. III,, price lOif, 
REPORTS OF THE DECISIONS OF THE 

JUD6ES FOR THE TRIAL OF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE PA ELI AMENTA EV ELECTIONS ACT, x868. 

By EDWARD LOUGHLIN O’MALLEY and HENRY HARDCASTLE. 
*♦* JV. Part III. is Edited by J. S. Sandars of Lincoln's Inn, Barrister-at’Law* 


In 8vo, price I2j., cloth, 

THE LAW OF FIXTURES, 

IN THE PRINCIPAL RELATION OF 

LANDLORD AND TENANT, 


AND IN ALL OTHER OR GENERAL RELATIONS. 


FOUETH EDITION. • 

By ARCHIBALD BROWN, M.A Edin. and Oxon., and B.C.L. Oxoo. 


or THE MIDDLE TXMnJB, BAXKISTCT-AT’LAW, 


A new chi^er has been added with reierenoe 
to the JLaw of Ecclesiastkai Fixtures and Dils^Hda* 
ifaxia. 'ilic book b worthy of the sucocse ii has 


achieved. Timet. ,, 

**The treatise is commendable at wdl fat o«M 
nality nui for *• ' 



S4 smVENS d- MAYNES, BELL YARD, TEMPLE BAR. 

SitbtM im^ JH«snts* StxitM ot ^tptitd» of tlu 
SIR BARTHOLOMEW SHOWER’S PARLIAMENTARY CASES. 

In 8vo, 1876, price 4 I. 4 s. j best calf binding, 

SHOWER’S CASES IN PARLIAMENT 

RESOLVED AND ADJUDGED UPON PETITIONS 6* WRITS OF ERROR. 

FOURTH EDITION. 

CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 

REVISED AND EDITED BY 

RICHARD LOVELAND LOVELAND, 

or THE INNER TEMPLE, BARRlSTER-AT-LAW ; EDITOR OF “ KBLYNC's CROWN CASES,*’ AND 
f, I hall’s essay on THE RIGHTS OF THE CROWN IN THE SEASHORE.” 

“ Messrs. Stevens & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes’s New Cases, Choyce Cases in Chancery, William Kelynge 
and Kelyng’s Cmwn Cases, determined to issue a new or fourth Edition of Shower’s Cases 
in Parliament. 

** The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto, is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work, 

“ These are all cases of imixjrtance, worthy of being ushered into the light of the 
world by enterprising publishers. 

“Shower’s Cases are models for reporters, even in our day. The statements of the 
case, the arguments of counsel, and the opinions of the J udges, are all clearly and ably given. 

“ This new edition with an old face of these valuable reports, under the able editorship 
of R..L. Ix>veland, Esq., should, in the language of the advertisement, ‘be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports.’” — Canada Law JoumaL 

BELLEWE’S CASES, T. RICHARD II. 

In 8vo, 1869, price 3/, 3 j., liound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect’ ensembi’ hors les abridgments de Statham, Fitzherbert et Brooke. ^ Per 
Richard Bellewe, de Lincolns Inne. 1585. Reprinted from the Original 
Edition. 

** No public library in the world, where English highly creditable to the spirit and^ enterprise^ of 
law finds a place, should be without a copy of this private publishers. The work is an importent link 
edition of TOllewe ," — Canada Law Journal, in our legal histoiy ; there arc no year l>ooks of the 

reign of Richard ll., and Bellewe supplied the only 

“ We have here a Jac-simile edition of Bellewe, substitute by carefuliy extracting and collecting all 
and it b really the most beautiful and admirable the cases he could find, and he aid it in the most 
reprint that has appeared at any time. It is a convenient form — that of alphabetical arrangement 
pemet gem of antique printing, and forms a most in the order of subjects, so that the work is a digest 
mterestmg monument of our early legal hbtor>% as well as a book of law reports. It is in fact a 
It belongs to the same class of works as the Year collection of ca^s of the reipi of Richard H., 
Book of Edward 1. and other similar w’orks which arranged according to their subjects in alphawti^ 
have been printed in our own time under the ! order. It b therefore one of the most intellimble 
auspices of the Master of the Rolls; but is far [ and interesting legal memoriab of the Middle 
supertor to any of them, and is in this respect • Ages." — Law Times, 

CUNN 

In 8vo, 1871, price 3/. 3^., calf antique, 

Cunningham’s (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed a Proposal 
• for rendering the Laws of England clear and cer^n, humbly offered to the 
Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. 

“The Inatructive chapter which precedes the peace and prosperity every nation than good 
caaes, emtitbd * A proposal for rendering the Laws jaws and the due executioii of them.* The hiitory 
of Ec^huid dear and certain,’ gives the volume a of the civil law b then rapidiy traced. Neat a 
d^ W of PjBCuHar interest, independent of the value hbuxryb pven of Englbh Reporte^ m^maung 
of aHury <at the reported cases. That chapter begins with the rep or ters of the Year Books from i Edw. 
wldi wolrdi wych ought, tor the infonaatioQ of 111. to is Hen. Vlll.— being near wo yean eiw 

every poepb, to ba printed in hataraof gold. They afrerwarda to the time of Uie author. ^ 

via ee ft&ewa: ^Kd^Mng conduces more to the Lem JamrmaL 



STEVENS HAYNES, BELL YAED, TEMPLE SAP, 

xnb cutties of S^inrhiis ot the 

CHOYCE CASES IN CHANCERY. 

In 8vo, 1870, price 2/. 2 s,, calf antique, 

THE PMOTIOE OF THE HIGH COURT OF OHANOERTi 

With the Nature of the several Offices belonging: to that Court. And the Reports of 
many Cases wherein Relief hath been there had, and where denyed. 

*‘This volume, in paper, type, and binding (like “ Bellewe’s Cases") i# a fac-»mile of the antique edition. 
All who buy the one should buy the other ."— Law * 

In 8vo, 1872, price 3/. 3/., calf antique, 

SIR G. COOKE’S COMMON PLEAS REPORTS 

IN THE REIGNS OF QUEEN ANNE. AND KINGS GEORGE I. and II. 

The Third Edition, with Additional Cases and References contained ill the* Notes 
taken from L. C. J. Eyrk’s MSS. by Mr. Justice Narks, edited by ThomaS 
Townsend Uucknill, of the Inner Temple, liarristcr-at-Law. 

“ Law books never can die or remain long dead an old volume of Rejwrts maybe ptt^uced by theso 

so long as Stevens and Haynes are w'illing to con* modern publishers, wno<^ good taste is only equalled 
tinue them or revive them when dead. It is cer- by their enterprise."— C'a«rt</a Law ^oumtU. 
tainly surprising to see with what facial accuracy 

BROOKE’S NEW CASES WITH MARCH’S TRANSLATION. 

In 8vo, 1873, price 4/. 4^., calf antique, 

Brooke’s (Sir Robert) New Cases in the time of Henry VIII., Edward VI,, and 
Queen Mary, collected out of Brooke’s Abridgement, and arranged under years, 
with a table, together with March's (John) Translation ^/Brooke's New Cases 
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
Brooke’s Abridgement, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. l873> 

** Both the original and the translation having Stevens and Haynes have reprinted the two lRx>ks 
long been very scarce, and the mispaging and other in one volume, uniform with the preceding volumes 
errors in March’s translation making a new and of the series of Karly Reports .” — Canada Law 
corrected edition peculiarly desir^Ie, Messrs. youmal. 

KELYNGE'S (W.) REPORTS. 

In 8vo, 1873, price 4/. 4s., calf antique, 

Kelyngk’s (William) Reports of Cases in Chancery, the King’s Bench, &c., from the 
3rd to the 9th year of his late Majesty King George II., during which time Lord 
King was Chancellor, and the Lord.s Raymond anti Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 

OlOWN “ CASES^ 

In 8vo, 1873, price 4/. 4s., calf antique, 

Kelyng’s (.Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with I^irections to Justices of the Peace, and othCTS ; to which arc 
added, Three Modem Cases, viz., Arnutrong and Lisle, the King and PltmuEaerv 
the Queen and Mawgridge. Third Edition, cmtainHng several additumal Cfftti 
never btforc printed, together with a Treatise upon the Law and Proceed^ 
INGS IN Cases of High Treason, first published in 1793* The whole carcfiiUy 
revised and edited by Richard Xx>veland Loveland, oC»the Inner Temple, 
Banister<at*Law. 

**We look upon this volume ax one of the most good service rendered by M esxrx. Sfvensand jff ayawi 

important and valnabie of the unkiue repnnu of to the profession. . . . Should occarion arim the 

Messrs. Stevmis and Haynes. Little do we know Crown prpsccuUMr, as well as c^utMud for thaprisooer, 

of the wifam legal wemth that lie buried in the will find in this volame a complete vmde maema m 

bur But a careful examination, either of the law of high treason and proceed ing s fo relatiwi 

the r e por ts orofthe treatise embothedmtm volume theit^"*--C«Mi»fo Law yaumaU 

DOW before us, will give the reader some u^paof the * e 
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Second Edition, in 8vo, in preparation, 

A CONCISE TREATISE ON 

PRIVATE INTERNATIONAL JURISPRUDENCE, 

BASED OiV THE DECISIONS IN THE ENGLISH COURTS. 

By JOHN ALDERSON FOOTE, 

OF LINCOLN’S INN, BARRISTEK‘AT*LAW ; CHANCELLOR’S LEGAL XIEDALLIST AND FBNIOR WHBWELL SCHOLAR 
or INTERNATIONAL L.../, CAMBRIDGE UNIVERSITY, I&73 ; SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAN LAW, INNS OP COURT EXAMINATION, HILARY TERXl, 1874. 


'’This work seems to us likely to prove of considerable use to all English lawyers who have to deal with 
questions of private international law. Since the publication of Mr. Westlake's valuable treatise, twenty 
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly 
increased in number, and it is full time that these decisions should be examined, and that the conclusions 
to be Seduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this well.”— yourttal. 

** Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question." — Saturday Rgvitur, 
March 8, 1879. 

Th* author’s object has been to reduce into order the mass of materials already accumulated in the 
shape of explanation and actual decision on the interesting matter of which he treats ; and to construct a 
framework of private international law, not from the dicta of jurists so much as from judicial decisions in 
English Courts which have superseded them. .\nd it is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote’s wide range of knowledge and legal acumen bear such good 
friut. As a guide and assistant to the student of international law, the whole treatise will be invaluable : 
while a table of cases and a general index will enable him to find what he wants without trouble."— 
Simndturd, 

** Th« recent decisions on points of international law (and there have been a large number since Westlake’s 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise the 
grotuids of a decision when these appear to him to conflict with the proper rule of law. Most of his 

criticisms seem to us very just On the whole, we can 'ecommend Mr. Foote’s treatise as a useful 

addition to our text-books, and we expect it will rapidly find its way into the hands of practising lawyers.” 
— Tks journal 0/ Jurisprudence aud Scottish Laxv Magazine. 

” Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners. For both, the fact that his work is almost entirely one of Case-law will commend 
It as one useful alike in Chambers and in Court." — Law Magazine eutd Review. 

“ Mr. Foote’s book will be useful to the student One of the best points of Mr. Foote’s book 

is the * Continuous Summary,’ which occupies about thirty pages, and is divided into four parts — Persons, 
Prt^ierty, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended aa 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity and capacity. They are 'meant merely to guide the student ;’ but they will do much 
more than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful." — Lm/w Journal. 

“This book is well adapted to be used both as a text-book for students and a book of reference for 
practising barristers."— B.xamination Journal. 

*' This is a book which supplies the want which has long been felt or a really good modem treatise on 
Private International Law adapted to the every-day requirements of the English Practitioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in sire — an octavo of 500 
pages only — and the arrangement and development of the subject so well conceived and executed, t h*t it 
eiitt amply repay perudil by those whose immediate object may be not the actual decirions rf a knotty 
pcdttt but the satisfactory disposal of an examination paper. *— Oxford and Ceuubridge Undorgrmduattd 

“Since the puUication, some twenty years ago, of Mr. Westlake’s Treatise, Mr. Foote’s book is, ia 
Odr opinion, the best work 00 private international law whkh has appeared in the English language , . . 
The work is executed with mucli ability, and will doubtless be found of great value by all «ho 

;to«ewueder quesdoi^ on private international law."— 


L 
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Fourth Edition, in one vol., 8vo, price 32s, wi, cloth. 

A TREATISE ON HINDU LAW AND USAGE. 

By John D. May|<% of the Inner Temple, Barrister-at-Law, Author of ** A Treatise on 

Damages,” &c, 

** A neW work from the pen of so established an authority as Mr. Mayne cannot fail 
to be welcome to the legal profession. In his present volume the late Officiating Advocate* 
General at Madras has drawn upon the stores of his long experience in Southern India, 
and has produced a work of vahie alike to the practitioner at the Indian Bar, or at home, 
in cases, and to the scientific jurist. 

** To all who, whether as practitioners or administrators, or as students of the science 
of jurisprudence, desire a thoughtful and suggestive work of reference on Hindu Law 
and Usi^e, we heartily recommend the careful perusal of Mr. Maync’s valuable treatise.” 
— La^tf Magazine and Review. 

In 8vo, 1877, price 15^., cloth, 

A DIGEST OF HINDU LAW. 

AS ADMINISTERED IN THE COURTS of the MADRAS PRESIDENCY. 

ARRANGED AND ANNOTATED 
By H. S. CUNNINGHAM, M.A., Advocate-General, Madras. 

DUTCH LAW. 

In 2 Vols., Royal 8vo, price 90J., cloth, 

VAN LEEUWEN’S COMMENTARIES ON THE ROMAN-DUTCH 

LAW. Revised and Edited with Notes in Tw’o Volumes by C. W. Decker, 
Advocate. Translated from the original Dutch byj. G. Koxzfi, LL.B., of the 
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait of Decker from the Edition of 1780. 

*** Vol. II. can be had separately, price 50J. 

Buchanan (J.), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. 1868, 1869, 1870-73, and 74. lk>und in Three Vols. Royal 8vo. 
1875, 1876, 1879, 

Menzies* (W.), Reports of Cases decided in the ^Supreme Court of the CAPE OF 
GOOD HOPK Vol. I., Vol. II., Vol. III. 

Buchanan (J.), Index and Digest of Cases decided in the Supreme Court of the CAPE 
OF GOOD HOPE, reported by the late Hon. William Menzies. Compiled 
by James Buchanan, Advocate of the Supreme Court. In One Vol., royal 8vo. 

In 8vo, 1878, cloth, 

PRECEDENTS IN PLEADING: being Forms filed of Record in 

the Supreme Court of the Colony of the Cape of Good Hope. Collected and 
Arranged by James Buchanan. 

In Crown 8vo, price 3ir. 6d,, boards, 

THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 

HUGO GROTIUS, with Notes by Simon van Groenw'egen van der Made, and 
References to Van der KecsePs Theses and Schorer’s Notes. Translated by 
A. F. S. Maasdorp, B.A., of the Inner Temple, Barrister-at-Law. 

In ]2mo, price 15J. nr/*, boards, 

SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 

Betng a Commentary of Hugo Grotius* Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
celebrated Controversies on ths Law of Holland. By Dionysius Godeprious 
TAN DER Kbssel, Advocate, and Processor of the Cm and Modem Laws In 
Universities of iJc^en. Translated from the original Latin C. A. Lorbne, 
«f Liiicoln*s Inn, BSurristec-at-Lftw. Second Edition, With a Biog^s|^ical Notke 
d the Author by Professor J. Db Wal, of Leyden. 
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THE 

Bar ®)[ramtnation Sournal. 

No. 64. Price 3s, 

HILARY, 1890. 

CONTENTS:-^ 

SUBJECTS OF EXAMINATION. 

EXAMINATION PAPERS, WITH ANSWERS. 

Real and Personal Property. 

Equity. 

Common Law. 

Roman Law, 

STUDENTSHIP EXAMINATION PAPERS. 

LIST OF SUCCESSFUL CANDIDATES. 

FORTHCOMING EXAMINATIONS. 

REVIEWS. 

INDEX, TITLE, &c., VOL. IX. 

Edited by 

A. D. TVS SEN, D.C.L., M.A., 

OF THK INNER TEMPLE, BARRISTER*AT*LA V ; ANI> 

W. D. EDWARDS, LL.B., 

OK Lincoln’s inn, barkistbr*at*lavv. 


Jt is iftUruIed in future to publish a Number of the Journal after each EuamhiaiiOH, 


Now published, in 8vo, price iSs, each, cloth, 

THE BAR EXAMINATION JOURNAL, V0LB.IV.,y., 

VT VTT VTII ft IX Conuining the Examination Questions and Answers from 
lifter Term, 1878, Hilary Term, 1890, with List of .Succ^sful Candi^tM at 
each examination. Notes on the Law of Property, and a Synopsis of Recent Legisla- 
tion of importance to Students, and other information. 

By a. D. TYSSEN and W. D. EDWARDS, Barristers-al-Law 


Fourth Edition. In 8vo., 6/. cloth, 


A SUMMARY OF JOINT STOCK COMPANIES’ LAW. 

Bv T. EUSTACE SMITH, 

OF THE INKER TEMPLE, EAKRISTEK- AT LAW 


* ’ The author of this hand-book telU u» that, when 
jta articled student reading for the final ex^na- 
" felt th. want of . work u that brfore 
U*. wherein could be found the mam prmoplM of 
law relating to joint-stock ccmpa.mt% . . . 
i^numay well read it ; Mr. toth h«a 
wiady been at the paina of ginng **»* 1^ 

all h» statements of^e law or 

ioint-stock company buaincss usually trwwartea 
S^!Sid^*chambeJs. In fact, Mr. Smith has 
^ STS S3k offered a fresh inducement to 
» m2rthe~lrea-At all ceents. toso.^ 
arntisiritril wi th wWMjiany lawaan separate 
tcmnch cf stody.’* — Lam Timm* ^ 


These (Ages give, in the words of the PreCsce. 
*as briefly and concisely as possible, a genenu 
view both of the pnncipl^ and practice of the law 
affecting companies.* The work is en ce ttaa t ly 
printed, aiKi authorities are cited ; but in no caa# 
IS the very language of Ae sttttuca cosdad. Umi 
plan IS good, and shows both craap and npatnaji, 
and, both amongst sftklents andlayman, Mr. SodtliY 
book ought to meet a ready aak.’ ^ L am JaurmoL 
**Thebookbone from wMch srit hfoft derived 
a large amoont of vahntble ifilbrasetloA, rw4.weaMi 
hearuiy luid cooaeicattoiisly raeormiend it to onr 
‘ 
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In 8vo, Fifth Edition, price 9^., cloth, 

THE MARRIED WOMEN’S PROPERTY ACTS ; 

1870, 1874, and 1882, 

With Copious and Explanatory Notes, and an Appendix of the Acts 

Relating to Married Women. 

By S. Worthington Worthington, M.A., Christ Church, Oxon., and the Inner 
Temple, Barrister-at-Law. Being the Fifth Edition of The Married Women’s 
Proj>erty Acts. By the late J. K, Griffiths, B.A. Oxon., of Lincoln’s Inn, 
Barrister-at-Law. 

** UTOn the whole, we are of opinion that this is the best work upon the .subject which has been issued 
since d>e passing of the recent Act. Its position as a well-e.stabHshed manual of acknowledged worth gives 
it at starting a considerable advantage over new books ; and this advantage has been well maintained by 
the intelligent treatment of the Editor." — Solicitors’ Journal. 

'*The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported case.s. ... A distinct feature of the work is its copious index, practiciuly a 
•ummary of the marginal headings of the various paragraphs in the body of the text. This book is worthy 
of all success ." — Laiu Magazine. 


In 8vo, price 12^*., cloth, 

THE LAW OF NEGLIGENCE. 

SECOND EDITION. 

By Robert Campbell, ot Lincoln’s Inn, Barrister-at-Law, and Advocate 

of the Scotch Bar. 

‘*No less an authority than the late Mr. Justice | new edition brought down to date. It is indeed an 
WUles, in hU judgment in Oppenheim v. White > able and scholarly treatise on a somewhat difficult 
Liom Hotel Co., characterised Mr. Campbell's ' branch of law, m the treatment of which the 
* Law of Negligence ’ as a * verj- good book ; ’ and author's knowlMge of Roman and Scotch Juris* 
tinea very good books are by no means plentiful, , prudence has stood him^ in good stead. We con* 
when compared with the numl>ers of indifTerent ; fidently recommend it alike to the student and the 
ones which annually issue from the press, we think ! practitioner," — Law Magazine. 
the profession will be thankful to the author of this I 

In royal 8vo, price 28^., cloth, 

AN INDEX TO TEN THOUSAND PRECEDENTS 

IN CONVEYANCING, AND TO COMMON AND COMMERCIAL 

FORMS. Arranged in Alphabetical order with Subdivisions of an Anal3rtical 
Nature ; together with an Appendix containing an Abstract of the Stamp Act, 1870, 
with a Schedule of Duties ; the R^ulations relative to, and the Stamp Duties pay- 
able on, Probates of Wills, Letters of Administration, Legacies, and Successions. 
By Walter Arthur Copinger, of the Middle Temple, Barrister-at-Law. 

BIBLIOTHECA LEOUM. 

In i2mo (nearly 400 pages), price 2 j., cloth, 

A CATALOGUE OF LAW BOOKS. Including all the Reports 

in the various Courts of England, Scotland, and Ireland ; with a Supplement to 
December, 1884, By Henry G. Stevens and Robert W. Haynes, Law 
Publishers. 

In small 4to, price zr., cloth, l)eautifully printed, with a large mai^in, for the 

special use of Librarians, 

A CATALOl^UE OF THE REPORTS IN THE 

VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 
BRITAIN AND IRELAND, arranged both in alpha- 

BSTJCAL ir CHRONOLOGICAL ORDER. Bv Stevkns & lUvttBs. 
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In 8vo, price I2r.> cloth. 


CHAPTERS ON THE 


LAW RELATING TO THE COLONIES. 

To which is appended a Topical 1 ni>ex of Cases decided in the Privy CouKCil. 
on Appeal from the Colonies, the Channel Islamls and the Isle of Man, reported 
in Acton, Knapp, Moore, the Law Journal Reports, and the Law Reports, to 
July, 1882. 

By CHARLES JAMES TARRING, 

or TUB INNEK TEMPLE, ESQ., BARKIS rEK-AT-I..\W. x 


CONTENTS 


Tadlb ok Cases Citkij. 

Table or Statutes Cited. 

Introductory. — Definition of a Colony. 

Chapter 1 . — The laws to which the Colonies are 
subject. 

Chapter II. — The Executive. 

Section t. — ‘I'he Covernor. 

Section a. — 'I'he Kxccutive Council. 
Chapter III. — The Legislative power. 

Section 1.- — Crown Colonies. 
Section 2. — Privileges and powers of 
colonial l.«gislattve .Assemblies. 
Chapter IV. — The Judiciary and li;ir. 


Chapter V.--. Appeals from the (Colonies. 

Chapter VI. — .Section i. --Im|>erial Statutes relatil^ 
to the Colonie.<( in general. 

Section 2. - 1 mpcriul Statutes relating; 
to particular Colonies. 

Topical Index or Cases. 

Index or Torus or Knclish 1 , aw dealt Wint 
IN THE Casks. 
lNt>Ex OK Names ok Casks. 

C.ENKRAL INDF.X. 


In 8vo, price lOL, cloth, 

THE TAUTION OF COSTS IM THE CROWN OFFICE. 

COMPRISING A COLLECTION OF 

BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE IN THAT OFFICE; 

INCLUDING 

COSTS UrON THE PROSECUTION OF FRAUDULENT BANKRUPTS* 
AND ON APPEALS FROM INFERIOR COURTS ; 

TOGETHER WITH 

A TABLE OF COURT FEES. 

AND A SCALE OF COST.S USUALLY ALI.OWED TO SOLlcri’ORS, ON THE TAXATION 
OF COSTS ON THE CROWN SIDE OF THE gUKF:N'S HENCH DIVISION 

OF THE HIGH COURT OF JUSTICE. 

By FREDK. H. short, 

rillHr CI.KKK IN TIIK CROWN OKKICK. 

"This is decidedly a useful w’ork on the subject of those costs which are liable to Ims taxed befiMna tiM 
Queen's Coroner and Attorney (for which latter name that of * Solicitor ’ might now well lie substituted^ 
before the master of the Crown Office ; in fart, such a tx>ok is almost indisiiensahle when prepaiittg coBf 
for taxation in the Crowm Office, or when taxing an opponent’s costs. Country solicitors will nnd the scaln 
relating to bankruptcy prosecutions of especial use, as such costs are taxed in the Crow'n Office. The ^general 
observations ' constitute a useful feature in this manual." — I.mw Times. 

" This book contains a collection n( bills of costs in the various matters taxable in the ( 'rown Office* Wllell 
we point out that the only scale of costs available for the use of the general l>ody of solicitors is that pob- 
lisbed in Mr. Center’s book on * Crown Practice ’ in 1844, we have said quite enough to prove the utility oC 
the wc^ before us. 

**ln them Mr. Short deals with * Perusals,' *C>>pies for Use,' 'Affidavits, 'Agency,' ' Corraqmulenoe;* 
'Close Copies,' 'Counsel,* ' Affidavit of Increase,’ and kindred matters ; and ados some useful nUMHrlu Ptt 
tmxadoo of 'Costs in Bankruptcy Prosecutions,' *Qh 0 IVarranta,* ^ AfatuiamJSt' 'Indktmenta,* ead 
'Rules.' 

** We have rarely seen a srork of this character better executed, and we feel sure that it will be thocongh^ 
appreciated. Jemmal. 

***111# recent resrtsion of the <dd scale of costs in the Crowm Office renders the appearanot of thia wmIc 
particularly oniortune, and it cannot fail to he welcomed by practitioners.^ Mr. Short gives, in tlic fine 
piaoe, a of costs usually allowed to eolicitors mi the taxation of cosa in the Crown CKfioe, aiid tinn 

.of cosu in srarious matters* Them aie well ariangcd and clearly prhited.'’~.S'W.vA«fy y>mine «4 
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Just ^blished, in 8vo, price Js. 6tl,, clothi 

BRITISH COMSDLAR JDRISDICTIOH IH TEE EAST, 

WITH TOPICAL INDICES OF CASES ON APPEAL FROM, AND 
RELATING TO, CONSULAR COURTS AND CONSULS; 

Also a Collection of Statutes concerning Consuls. 

By C. J. tarring, M.A., 

AS&ISTANT'JUDGB OF H.B.M. St'FRSME CONSULAR COURT FOR THE LEVANT. 

In one volume, 8vo, price 8 s. 6 d. , cloth, 

A COMPLETE TREATISE UPON THE 

NEW LAW OF PATENTS, DESIGNS, & TRADE MARKS, 

CONSISTING OF THE PATENTS. DESIGNS, AND TRADE MARKS ACT, 
1883, WITH THE RULES AND FORMS, FULLY ANNOTATED 

WITH CASES, &c. 

And a Statement of the Principles of the Law ui^n those subjects, with a Time Table 

and Copious Index. 

By EDWARD MORTON DANIEL, 

OF LINCOLN’S INN, »AKR1STEK*AT-LAW, ASSOCIATE OK THE INSTITUTE OK FATENT AGENTS. 

In 8 VO, price 8^., cloth, 

The TRADE MARKS REGISTRATION ACT, 1875, 

And the Rules thereunder ; THE MERCHANDISE MARKS ACT, 1862, with an 
Introduction containing a SUMMARY OF THE LAW OF TRADE MARKS, 
together with practical Notes and Instructions, and a copious Index. By 
Edward Morton Daniel, of Lincoln’s Inn, Barristcr‘at>Law. 

In one volume, 8vo, price i6^., cloth, 

A CONCISE TREATISE ON THE 

STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 

With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 

and to the French Code, and a Copious Index. 

By henry THOMAS BANNING, M.A., 

OK THE IN NEK TEMFLE, BAKR1STER>AT*LAW. 

* Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his book a 
running treatise on the case-law thereon. The cases have evidently been investigated with care and 
digested with clearness and intellectuality.” — /.ow youmal. 

In 8vo, price u., sewed, 

AN ESSAY ON THE 

ABOLITION OF CAPITAL PUNISHMENT. 

Sm^racin/j^ more particularly an Enunciation and Analysis of the Principles of Law as 

applicable to Criminals of the Highest Degree of Guilt. 

By WALTER ARTHUR COPINGER, 

OF THE MIUULE TEMPLE, ESQ., BAKRISTER-AT-LAW. 

In 8 VO, price 31J. 6</., cloth, 

THE INDIAN CONTRAQ ACT, No. K., of 1872. 

TOGETHER 

WltE AN INTRODUCTION AND EXPLANATORY NOTES, TABLE OF 

CONTENTS, APPENDIX, AND INDEX. 

By H. S, CUNNINGHAM and H, H. SHEPHERD, 

BARIUSTERS'AT-LAW. 
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la 8vOy price t4^*y cloth) 

LEiDHG USES and OPDIIOMS on INTERXATIOlUL UI 


COLLECTED AND DIGESTED FROM 

ENGLISH AND FOREIGN REPORTS, OFFICIAL DOCUMENTS. 
PARLIAMENTARY PAPERS, and other Sources. 


With NOTES and EXCURSUS, Containing the Views of the Text Writers on 
the Topics referred to, together with Supplementary Cases, Treaties, and Statutes: 
and Embodying an Account of some of the niiorc imi>ortant International Trans 
actions and Controver«'es. 


By PITT COBBETT, M.A., B.C.L., • 

or ORAV’s INN, BAItKISTKR-AT*l.A\V. 

“The book is well arranged, the materials well “'I'he notes are concisely written aod trail* 

1 j , \ worthy The reader will leant friMa tbeiaa 

selected, and the comments to the point. Much ^he subject, and the book aa a 

will be found in small space in this book."— Zato j ^-hole seems a convenient introduction to ^eraad 
Journal. more systematic works.’’- Oxford Ma{paMtnt 

In royal 8vo. iioo pages. 45.^., cloth, 

STORY’S COMMENTARIES ON EQUITY 

JURISPRUDENCE. 


First English Edition, from the Fivelfth American Edition. 
By W. E. GRIGSBY, LI..D. (Lond.), B.C.L. (OxoN.), 

\Sl) OF TMK INNHR TK.MM.r, HAKNISTKK-AT-LAW. 


Second E.dition, in 8vo, price cloth, 

THE PARTITION ACTS, 1868 & 1876. 

A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the Decided 
Cases, and an Appendix containing judgments and Orders, lly W. URECJORV 
Walker, 11. A., of Lincoln’s Inn, llarrister*al-I.AW. 

“This is a very Kood manual— practiAl, clearly j ha* carefully broug^Iu together the Wtd di^ 

ritteii mid SJiplSe. 'Hic sulScct lend* iiseff cussed the difficultfes anMug upo^ 
eU to the mode‘s of treatment adopted by Mr. the different piovisjc>n.s. ~ Solnitort Joumai, 


writteiii 

well „ — 

Walker, and in his notes to the various sections he 


Second Kdilion. In Svo, price 22J. clotli, 
A TREATISE ON THE 


LAW AND PRACTICE RELATING TO INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 


OF LINCOLN'S INN, nAKRISTKR-AT-LAW, AND FELLOW OF CMKIST'h COLLW^E, CAMMIIKIB. 

SECOND EDITION. By E. J. Elgooi>, B.C.L., M.A., of Lincoln’s lim, 

Barrister-at-I 


Mr. Simpson’s book comprises the whole of the 
law relating to infants, both as regards their per 
sons and their property, anti we h^ not observed 
any very important omissions. The author has 
ev^ntly expended much trouble and care upon 
hw w«rk, and has brought together, in a concise 
and convenient form, the law upon the subject down 
to the present time.’’— 

“ Its law is unimpeachable. We have deU^cd 
DO errors, and whilst the work might have b^ 
done more scienUficelly, it is, beyond all ques^ 
II conpendtum of sound legal principles. S-afso 

“ Mr. Shnpsonhaserrimgrfjlf whole of tlwLw 

Mdattag to In&nts sdth much fulness of detail, and 


yet in comiKiratively little s|iace. The nsttlt Is 
due mainly to the businessttke condensation of his 
style. Fulness, however, has by no means been 
saiTihced to brevity, and, to far as we have ht^ 
able to test it, the work omits no point of any Im* 
portance, hrom the earliim cases to the hmt« In 
the easential qualities ^ ... 

and orderly arrangement it leaves noclui)|g to he 
desired. 

in doubt on any p<^ of tew or ymo* 
tioe will find the information they requicei If it OUI 
be found at all, in Mr. Simj^eon’s boek, mmI a 
writer of whom this can be siM may ooagratatete 
himself on having achieved a oonrideraWs mowns.** 
>/wvw MmgmMintt Fe^rttary, 



STBVMm 6* ffAYffES, SELL YARD, TEMPLE BAR. 


In one volume, royal 8vo, 1877, price 3or., cloth, 

THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 

By william JOYCE, 

OY MNtOI.N’s INN, B A R R 1 ST ER - A T - 1. A W. 

**Mr, Joyce, >\hoKe learned and exiiniistive work on ‘The l.aw and Practice of Injunctions’ has 
^MDed such a deservedly high reputation in the Profession, now brings out a valuable companion voluiro 
on the * Doctrines and Principles ’ of this important branch of the I^w. In the present work the Law is 
enunciaAfd in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
sane time no statement of a principle is made unsupported by a decision, and for the most part the very 
language of the Courts has been aJhered to. Written as it is by so acknowledged a master of his subject, 
ana with the conscientious carefulness that might be expected from him, this work cannot piil to prove of 
the greatMt assistance alike to the Student — who wants to grasp principles freed from their superincum* 
bent de^ls — and to the practitioner, who wants to refresh his memory on points of doctrine amidst the 
Oppressive details of professional work." — L,a 7 v Magazine and Re 7 new. 


JiV THE SAME AUTHOR. 


In two volumes, royal 8vo, 1872, price 70J., cloth, 

THE LAW & PRACTICE OF IIIJDNCTIOHS, 

EMBRACING 

ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 

By william JOYCE, 

OK 1 INCOl N’S INN, r \RKIST KR-AT-1 S\V. 


RBVIBWS. 


'* A work which aims at lieing so absolutely 
complete, as that of Mr. Joyce u|x)n a subject 
which is of almost perpetual recurrence in the 
CourtS| cannot fail to lie a welcome oflering to the 
ptxyfesston, and doubtless, it will lie well received 
Md largely used, for it is as absolutely complete as 

it aims at being This work is, tlierefore, 

eminently a work for the practitioner, being full of 
pra ct i c a l utility in every page, and every sentence, 
of it. ... . We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and fame.” - Magazine 

emd Review 

** Mr. Joyce has produced, not a treatise, but a 
complete and compendious expositian of the I.aw 
and Practice of injunctions both in equity and 

common law. 

Part ni. is_ devoted to the practice 01 the 
Courts. Cemtains an a mound 0/ Y'aiuaMe and 
' m$mt/er nowkere else collected. 


“ From these remarks it will be sufficiently per* 
ceived whnt elaborate and painstaking industry, as 
well as legal knowledge and ability, has omd 
necessary in the compilation of Mr. Joyce’s work. 
No labour has been spared to save the practitioner 
labour, and no research h.T.s been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions .” — Law Journal, 

'* He does not attempt to go an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 

“The work is something more than a treatise on 
the I.aw of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only Knglish, bat 
American decisions are cited, the aggregate number 
i^ing ^,500, and the statutes cited whilst the 
index is, we think, the most elaborate we have ever 
seen — occupying nearly pages, llie work is 

probably entirely exhaustive.'* — Law Times, 


wmrk, considered either as to its matter or manner 01 execution, is no ordinary work. It is a 
Con^lete mul exhaustive treatise both os to the law and the practice of granting injunctions. It mast 
aaper a e d e all other works on the subject. I'he terse statement of the practice will be found of incalculalile 
vmjoe*^ We know of no book as suitable to stqpiply a knowledge of the law of injunctions to oar commoo 
law frian^ as Mr. Joyce’s exhaustive work. It is alike indupensable to membiers of the Coounon Law 
sumI Bqoity Bars. Mr. Joyce’s great work wrould be a casket without a key unless accompanied by a gnod 
l a deir . Hn index is very full and w*ell arranged. We feel that this woric is destined to take ipi ^aoe 
text-b^bk. and ike text-booic on the particular subject of which it treats. The author 
deserves great credit iSor the very great labour besUnved vqxm H. The publiidbcrs, as usual, have 
aeqa^ted themsftl ves in a n-anner deserving of the high reputation they bear.’* — Cmmmdm Leem 
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Third Edition^ in 8vo, price 2ar., cloth. 

A TREATISE UPON 

THE LAW OF EXTRADITION, 

WITH THE CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 

ENGLAND AND FOREIGN NATIONS, 

AND THE CASES DECIDED THEREON. 

By Sir EDWARD CLARKE, 

OK Lincoln's inn, s.g., (^>.c., m.k. 

** Mr. Clarke’s accumte and sensible book is the wants to learn the principles and practice cm the 

best authority to^ which the Kn^lish reader can law of extradition will Ite greatly helped by Mr 

turn upon the subject of Extradition ." — Saturdny Clarke. Lawyers who have extradition business 
Rtview. will find this voitinif: an excellent book of reference. 

“The opinion we expressed of the merits of thi*. Maj;isirates who Il.vc to administer the extradition 

work when it first ap}>eared has been fully justified law will be greatly assisted by a careful perusal otf 

by the reputation it has gained. It is seldom we ‘Clarke upon Extradition.’ This may be called a 

come across a book possessing so much interest to warm commendation, but those who have read the 
the nneral reader and at the sametime furnishing so book will not say it Ls unmerited." — Aoee J^umaL 

useful a guide to the lawyer." — Solicitors JonrHal. Tim Tiaiks of September 7, 1874, in a long 

“The appearance of a second edition of this article upon “Extradition 'rreaties,*' makes Con* 

treatise does not surprise us. It is a useful book, siderahle U'.e of this work, and writes of it as'* Mr, 

well arranged and well written. A student who Clarkt s useful lifor/eon Rximditionf 

In Svo, price 2s, 6^/., cloth, 

TABLES OF STAMP DUTIES 

FROM 1815 TO 1878. 

By WALTER ARTHUR COPINGER, 

or THE MIDDLE TEMPLE, ES«>UIKK, 1JAKR1STKK*AT-LAW : AUTHOR OK “ THK LAW OK COPYRIGHT IN 
WORKS OK LITERATURE AND ART," “ INDEX TO KRKCEDENTi, IN CON VKVANCINf.," “TITLE DEEDS," &C. 

“We think this little lx>ok ought to find its way large number of old titlc-deed-s ." — Law Timts, 
into a good many chambers and offices.*'— >SW/- W'x'^Toblesof Stamp I>uiies,/r0fHx^t^i0X%'i^, 

citors' Journal. have already been tested in Cham tiers, and being 

“ This b^k, or at least one containing the same now published, will materially lighten the laboum 
amount of valuable and well-arranged information, of the profession in .a tedious department, yet one re* 

Rhould find a place in every Solicitor's office. It Is quiring great care .” — Laxv Magazine ana Rrviow. 

of especial value when examining tlie abstract of a 

In one volume, Svo, price 14J., cloth, 

TITLE DEEDS: 

THEIR CUSTODY, INSPECTION, AND PRODUCTION, AT LAW, 
EQUITY, AND IN MATTERS OF CONVEYANCING, 

Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, .^c., &c., &c. By WALTKlt 
Arthur Copinurr, of the Middle Temple, Barrister- at*I.AW ; Author of ** The 
Law of Copyright ” and “ Index to Precedents in Conveyancing.” 

** The literary execution of the work is good here. M r. Copinger has supplied a much*ielt want, 
enough to invite quotation, but the volume is not by the comi>ilation of this volume. We have not 
large, and we content ourselves with recommending space to go into the details of the book ; it appears 
h to the profession.”— /.aw Timts. well arranged, clearly written, and fully eUbomted. 

“A really go^ treatise on this subject must be With these few remarks we recommend his volitaM 

ossential to the lawyer : and this is what we have to our readers."- -An w yournai. 

In 8vo, Second Edition, considerably enlarged, price 30^., cloth, 

THE LAW OF COPYRIGHT 

In Works of Literature and Art; including that of the Drama, Music, Engrayuig, 
Sculpture, Painting, Photc^raplw, and Ornamental and Useful Designs 5 together 
with International and Foreign Copyright, with the Statutes Relating th^eto, and 
References to the English and American Decisions. By WALTER AetHVE 
Copinger, of the Middle Temple, Barrister*at*La«r. 

Mr. Coptnger’s book is very comprehensive, menu which will, doubtless, lead to the ploeimi cl 

with every brooch of his subject, and even this edition on the shelves of the membm oOlha 

eoteiM&K to copyright in foreign countries. So for profession whose businewi U concerned with copy* 
os weha^eaamiD^, we have found oil the reoent rif^t ; and deservedly, for the book k cbe of < 
noted up with scrupulous care, and sidetaUe valiie.’**-*dw2HBrt#ri' JounmL 
thne is an tmusaslly good index, ytete are * * * 



StEVMlfS &• HAYITBS, BELL YARD, TEMPLE BAR. 


TMrd Edititn, in One large Volume, 8vo, price 3 er., cloth, 

A IA6ISTERIAL AND POUGE GUIDE: 

BEING THE LAW 

KELATING TO THE 

PROCEDURE, JURISDICTION, AND DUTIES OF MAGISTRATES 

AND POLICE AUTHORITIES, 

IN THE METROPOLIS AND IN THE COUNTRY. 

With^ Introduction showing the General Procedure before Magistrates 

both in Indictable and Summary Matters. 

By HENRY C. GREENWOOD, 

STIHBNOIAKV MAGISTRATE FOR THE DISTRICT OP THE STAFFORDSHIRE POTTERIES ; AMO 

TEMPLE CHEVALIER MARTIN, 

CHIEF CLERK TO THE MAGISTRATES AT LAMBETH POLICE COURT, LONDON ; 

AUTHOR OF “ THE LAW OK MAINTENANCE AND DESERTION,” “ THE NEW FORMULIST,” ETC. 

Third Edition^ Including the Session 52 & 53 Viet., and the Cases Decided in the 
Superior Courts to the End of the Year 1889, revised atid enlarged^ 

By TEMPLE CHEVALIER MARTIN. 


*'A second edition has apprared of Messrs. Greenwood and Martin’s valuable and 
comprehensive magisteri^ and police Guide, a book which justices of the peace should 
care to include in their Libraries." — Saturday Review, 

** Bence it is that we rarely light upon a work which commands our confidence, not merely 
its research, but also by its grasp of the subject of which it treats. The volume before us 
is one of the happy few of this latter class, and it is on this account that the public favour will 
certainly wait upon it. We are moreover convinced that no effort has been spared by its 
authors to render it a thoi ighly efficient and trustworthy guide." — Law Journal, 

“Ma^strates will find a valuable handbook in Messrs. Greenwood and Martin’s 
* Magister^ and Police Guide,’ of which a fresh Ediwlon has just been published." — The 
Times. 

•* A very valuable introduction, treating of proceedings before Magistrates.and largely of the 
Summary Jurisdiction Act. is in itself a treatise which will repay perusal. We expressed our 
high opinion of the Guide when it first appeared, and the favourable impression then produced 
is increased by our examination of this Second Edition." — Law Times. 

•* For tlie form of the work we have nothing but commendation. We may say we have 

here our ideal law book. It may be said to omit nothing which it ought to contain." 

Law Times. } 

“This handsome volume aims at presenting a comprehensive magisterial handbook | 
for the whole of England. The mode of arrangement seems to us excellent, and is well i 
carried out." — Solicitors' Journal. [ 

*• The Magisterial and Police Guide, by Mr. Henry Greenwood and Mr. Temple 
Martin, is a model work in its conciseness, and. so far as we have been able to test it, 
in completeness and accuracy. It ought to be in the hands of all who, as magistrates or 
otherwise, have authority in matters of police. — Daily News, 

“ This work is emimntly practical^ and supplies a real want. It plainly and concisely 
stai^ the law on all points upon which Magistrates are called upon to adjudiccUe., syste- 
SMtically arranged^ so as to be easy of reference. It ought to fittd a place on every Justice's 
table^ we cannot but think that its usefulttess will speedily ensure for it as large a sale 
as Us merits deset^.'' — Midland Counties Herald. 

•* The exceeding arduous task of collecting together all the enactments on the subject 
has been ably and efficiently performed, and the arrangement is so methodical and precise 
that one is able to lay a linger on a Section of an Act almost in a moment. It is wonderful 
what a mass of information is comprised in so comparatively small aspaoe. We bav% nmeh 
pleasure in recommending the volume not only to our hot also to oar 

gwmi remlars ; nothii^ can be more useful to the pabhe than an aoqoaintaaoe with tim 
ot^hSes of ma gi s t e r ial junsdiction and procedure. " — Sh^Jd Post. 



«• SAYjrSS, BBU. VABO, TBMPLM BAB. 

In cme thick volume, Svo, price 3ar., cloth, 

THE UW OF RAILWAY COMPANIES. 

j Compristn^ the Companies Clauses, the hxnds Clauses, the Railways Clauses Consoli* 
' datK>n Acts, the Railway Contpanies Act, 1867, and the Kegulalion of Raitwava 

Act, 1868 ; with Notes of Cases on all the .Sections, brought down to the end oftAt 
year 1868 ; together with an Appendix giving all the other material Acts relating 
to Railu'ays, and the Standing Orders of the Houses of Lords and Commont; 
and a copious Index. Uy Henry Oodrproi, of Lincoln's Inn, and JOHK 
Shortt, of the Middle Temple, Harristers-at-Law. 


In a handy volume, crown Svo, 1870, price IOlt. 6f/., cloth, 

THE LAW OF SALVAGE, • 

As administered in the Hi^ Court of Admiralty and the County Courts; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Tabic of Fees, etc* By Edwyk 
Jones, of Gray’s Inn, Barrister-at-Law. 

In crown Svo, price 4.1., cloth, 

A HANDBOOK OF THE 

UW OF PARLIAMENTARY REGISTRATION. 

WITH AN APPENDIX OF STATUTES AND PULL XNDSX. 

By J. R. SEA(iKR, Rkgistration Agent. 


In 8vu, price 5jf., cloth, 

THE LAW OF PROMOTERS OF PUBLIC COMPANIES. 


By NEWMAN WATTS, 

OF LINCOI.n's inn, IIARKISTEK-AT-1.AW. 


“ Some recent ca^*; in our law courts, which at 
the time attracted much public notice, hay; demon- 
strated the want of some clear and concise exposi- 
tion of the powers and liabiiuies of promoters, and 
this task has been ably performed by Mr. Newman 
Walts.’* — Investor's Guardian. 


'* Mr. Watts has hrouRht together all the lead*' 
ing det isions relating to promoters ami directors, 
and has arranged the information in a very satlsfae* 
tory manner, so os to readily show the rights of 
different parties and the steps which can be legally 
taken by promoters to further interests of new COM* 
panics.’ -Daily Chronitle. 


In One Vol., Svo, 

A COMPENDIUM OF ROMAN LAW, 

Founded on the Institutes ok Justinian ; logeiher with Examination Questions 
Set in the University and Bar Examinations (with .Solutions), and Definitions ot 
Leading Terms in the \Vord.s of the Principal Authorities. By GORDON Cami*SSL 1 .v 
of the Inner Temple, M.A., late Scholar of Exeter College, Oxford ; M.A. Trinity 
College, Cambridge; Author of “An Analysis of Austin’s J uriitpnidcnce» or cW 
Philosophy of Positive Law.” 

In Svo, price yr. 6^/., cloth, 

TEEIiES TO MINES IN THE UNITED STATES, 

WITH THE 

STATUTES AND REFERENCES TO THE DBCISIOHS 
OF THE COURTS RELATING THERETO* 

By W. a, HARRIS, B.A., Oxon, 

or fUM, BJUUtumpt-ar-aAw; amo or tub awnreii sab. o 





